This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
UBKaRY 


REPORTS  OF  CASES 


IN  THE 


SUPREME  COURT  OF  NEBRASKA. 


SEPTEMBER  TERM,  1914,  JANUARY  TERM,  1915; 


VOLUME  XCVII. 


HARRY    C.    LINDSAY, 

OFFICIAL    REPORTER. 


PREPARED  AND    EDITED  BY 

HENRY  P.  STODDART, 

DEPUTY  REPORTER. 


COLUMBIA.  MISSOURI. 

PRESS  OF  E.  W.  STEPHENS  PUBLISHING  COMPANY,' 

1915. 


Copyright.  A.  D.  1915. 
By  Harpy  C.  Lindsay,  Reporter  of  the  Sttpheme  Court,. 
For  the  benefit  of  the  State  of  Nebraska. 

.5UL  «      WI5 


SUPREME  COURT 

DURING  THE  PERIOD  OP  THESE  REPORTS. 


JUSTICES. 

MANOAH  B.  REESE,  Chief  Justice.^ 
CONRAD  HOLLENBECK,  Chief  Justice.^ 
ANDREW  M.  MORRISSEY,  Chief  Justice.^ 
JOHN  B.  BARNES,  Associate  Justice. 
CHARLES  B.  LETTON,  Associate  Justice. 
WILLIAM  B.  ROSE,  Associate  Justice. 
JACOB  FAWCETT,  Associate  Justice.^ 
SAMUEL  H.  SEDGWICK,  Associate  Justice. 
FRANCIS  G.  HAMER,  Associate  Justice. 


OFFICERS. 

Grant  G.  Martin ^ Attorney  General^ 

Willis  E.  Reed Attorney  GeneraP 

George  W.  Ayrbs Deputy  Attorney  General^ 

Andrew  M.  Morrissey Deputy  Attorney  GeneraP 

Dbxtbr  T.  Barrett Deputy  Attorney  GeneraF 

Frank  E.  Edgerton Assistant  Attorney  General* 

Charles  S.  Rob Assistant  Attorney  GeneraP 

George  W.  Ayres Special  Assistant  Attorney  General^ 

Harry  C.  Lindsay Reporter  and  Clerk 

Henry  P.  Stoddart Deputy  Reporter 

Victor  Seymour Deputy  Clerk 

^January  7,    1915,  Conrad  HoUenbeck  succeeded  Manoah  B.  Reese 
aB  Chief  Justice. 

^  January  21,  1915,  Chief  Justice  HoUenbeck  died. 

*  January  21,  1916,  to  January  25,  1915,  Jacob  Fawcett  was  Acting 
Chief  Justice. 

*  January  25,  1916,  Andrew  M.  Morrissey  was  appointed  Chief  Jus- 
tice. 

*Untn  January  7,  1915.. 
■January    7,  1915. 
•January  16,  1915. 

"January^  26,  1915,  Dexter  T.  Barrett  succeeded  Andrew  M.  Morris- 
sey. 

'January  26,  1915. 

97  Neb.]  (iii) 


JUDICIAL  DISTRICTS,  AND  DISTRICT  JUDGES 

OFFICIATING  AT  THE  ISSUANCE  OF  THIS 

VOLUME. 


NUM BBB  OF 
DiBTBICT 

COUNTIBa  IN  DlSTBICr 

JUDOBS  IN  DiSTBICT 

Rbsidbkcb 
OF  Juooa 

First 

Johnson,  Nemaha,  Pawnee 
and  Richardson. 

John  B.  Raper 

'  Pawnee  City. 

Second 

Cass,  Otoe  and  Saipy. . . . 

James  T.  Begley 

Papillion. 

Third 

Lancaster 

Albert  J.  Cornish. . . . 
P.  James  Oosgrave.. . 
WiUard  E.  Stewart.. . 

Lincohi. 
Lincoln. 
Lincoln. 

Fourth 

Burt.  Douglas  and  Wash- 
higton. 

George  A.  Day 

Lee  S.  BsteUe 

Charies  LesUe 

WiUiamA.  Redick... 

Willis  G.  Sears 

Alexander  C.  Troup. . 

Omaha. 
Omaha. 
Omaha. 
Omaha. 
Omaha. 
Tekamah. 

Fifth 

BuUer.    Hamilton,    Polk. 
Saunders.    Seward   and 
York. 

George  F.  Corcoran... 
Edward  E.  Good 

York. 
Wahoo. 

Sixth 

Boone.  Colfax.  Dodge.Mer- 
rick.  Nance  and  Platte. 

George  H.  Thomas. . . 

Fremont. 
Schuyler. 

Seventh 

Clay.  Fillmore.  Nuckolls, 
Saline  and  Thayer. 

Leslie  G.  Hurd 

Harvard. 

Eighth 

Cedar,   Cuming,    Dakota. 
Dixon,       Stanton    and 
Thurston. 

Guy  T.  Graves 

Pender. 

Ninth 

Antelope.  Knox.  Madison. 
Pierce  and  Wayne. 

Anson  A.  Welch 

Wayne. 

Tenth 

Adams,  Franklin,  Harlan, 
Kearney.     PheliM    and  . 
Webster. 

Harry  S.  Dungan 

Hastings. 

Eleventh..... 

Blaine.    Garfield.    Grant. 
Greeley.   HaU.   Hooker. 
Howard,  Loup.  Thomas, 
Valley  and  Wheeler. 

James  R.  Hanna. . .  . 
James  N.  Paul 

Greeley. 
StPauL 

Twelfth...... 

Buffalo.  Custer  and  Sher- 
man. 

Bruno  O.  Hostetler.. . 

Kearney. 

Thirteenth. . . 

Arthur,  Cheyenne,  Dawson. 
Deuel.    Keith,    Kimball. 
Ldncohi,  Logan  and  Mc- 
Pherson. 

Hanson  M.  Grimes.... 

North  Platte. 

Fourteenth... 

Chase,   Dundy.    Frontier, 
Furnas.  Gosper,  Hayes, 
Hitchcock.  Perkins  and 
Red  WiUow. 

Ernest  B.  Perry 

Cambridge. 

Fifteenth 

Boyd.   Holt.    Keya   Paha 
and  Rock. 

R.  R.  Dickson 

O'NelU. 

Sixteenth 

Brown.  Box  Butte,  Cherry. 
Dawes,     Sheridan    and 
Sioux. 

WUliam  H.  Westover 

Rushville. 

Seventeenth. . 

Banner.    Garden.    MorriU 
and  Scott's  Bluff. 

Ralph  W.  Hobart.. . . 

MitcheU. 

Eighteenth. . . 

Gage  and  Jefferson 

Leander  M.  Pember- 
ton 

Beatrice. 

(iv) 


[97  Nbb. 


PRACTICING  ATTORNEYS 

Admitted  Since  the  Publication  of  Vol.  XGVI. 


Barnabd,  William  B. 
Bbckeb,  Clarence  E. 
BoEHLEB,  Edwin  C. 
BoTLE,  Charles  H. 
BoTLE,  Wilfred  J. 
Bbossard,  Matthew  V. 
Caldwell,  John  H. 
Chapman,  Lawrence 
Cohan,  Samuel  H. 
Connolly,  Cornelius  P. 
CuTBiGHT,  John  L. 
De  Dual,  Andrew  B. 
Eakin,  Willard  D. 
Gillespie,  Hugh  F.,  Jr. 
Hebenbtbeit,  Frank  A. 
Heibs,  William  H.,  Jr. 
Hoffman,  Earl  A. 


Howard,  Warren  H. 
Johnson,  Franklin 
Kavanagh,  Louis  D. 
Keenan,  Thomas  J. 
Lanigan,  Thomas  W. 
McCuLixxJH,  Hugh 
Merrell,  Max 
Reel,  John  W.,  Jr. 
Richardson,  Arthur  W. 
Ritchie,  William,  Jr. 
Robins,  Edward  J. 
Ryan,  Mark  J. 
Stidger,  John  Silcott 
Stumbo,  John  David 
SuGABMAN,  George 
Thompson,  Lloyd  Garrison 
Walker,  James  H. 
Wheeler,  Perry 


97  Neb.] 


Xv) 


TABLE  OP  CASES  REPORTED. 


PAGE 

Abbott,  Eyre  v 567 

Aegerter  v.  Ronsples 656 

Alfftlfa  Irrigation  DiBtrict,  Kearney  Water  ft  Blectric  Powers  Co. 

V 139,  779 

American  Express  Co.  v.  Postal  Telegraph-Cable  Co 701 

American  Smelting  ft  Refining  Co.,  Usher  y 526 

Amsberry  v.  Williams 726 

Armour  ft  Co.,  Shlik  v 101 

Armstrong  y.  Johnson 119 

Armstrong  y.  Patterson 229,  871 

Armstrong,  State  y 343 

Aurora,  City  of,  Jones  y 825 

Backes  y.  Cook 685 

Bahensky,  Saling  y 789 

Bamford,  Calbreath  y 830 

Bank  of  Salem  y.  Cornell 610 

Bash,  Borchert  y 593 

Beber  y.  Beebe  ft  Runyan  Furniture  Co 446 

Beebe  ft  Runyan  Furniture  Co.,  Beber  y 446 

Beebe  ft  Runyan  Furniture  Co.,  Zigman  y 689 

Belangee   y.    State 184 

Benson  y.  Olson 29 

Berg,    State  y 63 

Bertschy  Garage  y.  McDonald 518 

Bethany  Heights,  Joerger  y 675 

Black  y.  State 273 

Blackman  y.  Western  Blectric  Co 710 

Blotcky  y.  McDonald 513 

Bohlmeyer,  Nalman  y 551 

Borchert  y.  Bash 593 

Boyd  y.  Chicago,  B.  ft  Q.  R.  Co 238 

Braun  y.  Peet 443 

Bressler,  Mitchell  y 718 

Bronson,  Kanaly  y 322 

Brown,  McCormick  y 545 

Brown  y.  State 862 

Buchanan  y.  Wilson   369 

Buckley  y.  Major 417 

Burton,  Douglass  y 483 

97  Neb.]  (vii) 


Tiii  TABLE  OF  CASES  REPORTED.     [97  Neb. 

PAGE 

Bushman  Warehouse  Co.  v.  McDonald 513 

Butke,  Nickel  r 539 

Cady  Lumber  Co.,  Ck>lumbla  River  Door  Co.  v 275 

Calbreath  v.  Bamford 830 

CaUlng  V.  Gilland 788 

Campbell  v.  Hobbs 833 

Case  Plow  Works  v.  McDonald 513 

Chicago,  B.  ft  Q.  R.  Co.,  Boyd  t 238 

Chicago  G.  W.  R.  Co.,  Jones  v ; 306 

Chicago  O.  W.  R.  Co.,  Omaha  Wool  Storage  Co.  v 60 

Chicago  Liquor  House  v.  McDonald 613 

Chicago,  St.  P.,  M.  ft  O.  R.  Co.,  Craig  v 426 

Chicago,  St.  P.,  M.  ft  O.  R.  Co.,  Craig  v 586 

Chilvers,  Koltermann  v 673 

Cllek  V.  New  York  Life  Ins.  Co 56,  60 

City  of  Aurora,  Jones  v 825 

City  of  Lincoln,  Cushman  Motor  Works  v 519 

City  of  Lincoln,  Henry  v 865 

City  of  Lincoln,  Omaha,  L.  ft  B.  R.  Co.  v 122 

City  of  Lincoln,  Union  P.  R.  Co.  v 198 

City  of  Nebraska  City,  Hilger  v 268 

Claney,  State  v 721 

Clark,  Whitfield  v 626 

Cole  Creamery  Co.  v.  McDonald 513 

Collins  V.  Sharp  41 

Colonial  Apartment  House  Co.,  Havens  ft  Co.  v 639 

Columbia  River  Door  Co.  v.  Cady  Lumber  Co 275 

Cook,  Backes  v 686 

Cooper  v.  State 461 

Corn  Exchange  Nat  Bank  v.  Ochlare  Orchards  Co 636 

Cornell,  Bank  of  Salem  v 610 

Cornell,  Tlehen  v 615 

Cox  V.  Ellsworth 392 

Cozad  V.  Hlbner 786 

Craig  V.  Chicago,  St.  P.,  M.  ft  O.  R.  Co 426 

Craig  V.  Chicago,  St.  P.,  M.  ft  O.  R.  Co 686 

Creighton  v.  Keens 212 

Curtis  V.  State 397 

Cushman  Motor  Works  v.  City  of  Lincoln 619 

Davis  V.  Manning 668 

Davis  Co.  V.  Holmes 861 

DeNoon  v.  Lincoln  Traction  Co 1 

Deuchler,  Powell  v 296 

Deupree  v. '  Thornton 812 

Dilley  V.  State 853 


97  Neb.]      TABLE  OP  OASES  REPORTED.  ix 

PAGE 

Doerr,  E3yre  v 562 

Dommer,  Wecker  v 728 

Dore  V.  Omaha  A  C.  B.  Street  R.  Co 250 

Douglass  v.  Burton .,. 483 

Dorey,  Newman  v 624 

Dresher,  Montgomery  v 104 

Dresher,  Montgomery  v 112 

Duster,  Rex  Sanitary  Closet  Co.  v 87 

Eastern  Banking  Co.  v.  Robblns «18 

Egan  V.   State 731 

Eisentraut  v.  Madden 466 

Ellsworth,  Cox  v 392 

Emerson-Brantlngham  Implement  Co.  v.  McDonald 513 

Essex  V.  Smith 649 

Estate  of  Vodvarka,  Krajicek  v 757 

Evans,  Furnas  County  v 54 

Excise  Board  of  City  of  Lincoln,  State  v 421 

Eyre  v.  Abbott 567 

Eyre  v.  Doerr 562 

Eyre  v.  Frey 566 

Fanning,  State  v 224 

Farmers  Co-operative  Creamery  A  Supply  Co.  v.  McDonald 510,  512 

Farnsworth,  Olson  v 407 

Ferber  v.  Leise 795 

Finegan  v.  St.  Joseph  ft  O.  I.  R.  Co 474 

Fink   V.    State , .  5 

First  Nat  Bank,  Owings  v 257 

Fitzgerald  v.  Omaha  ft  C.  B.  Street  R?  Co 856 

Foster  Lumber  Co.  v.  Union  P.  R.  Co 669 

Fourth  Nat.  Bank  v.  Rutherford 697 

Frank,  Johnston  v 190 

Frenchman  Valley  Irrigation  District,  Gearhart  ft  Benson  v 764 

Frey,  Eyre  v , 566 

Frish  V.  Swift  ft  Co 707 

Funke  ESstate  v.  Law  Union  ft  Crown  Ins.  Co 412 

Furnas  County  v.  Evans » 54 

Gearhart  ft  Benson  v.  Frenchman  Valley  Irrigation  District 764 

Gibson  v.  Sherman  County 79 

Giles  ft  Son  v.  Homer 162 

GlUand,  Calling  v 788 

Gilroy,  Lanigan  v 754 

Girard  Trust  Co.  v.  Null .• 324 

Goodwin  v.  Haller 209 

Gorder,  Pankonin  v 337 

Grand  Lodge,  B.  of  R.  T.,  Huff  v 848 


X       TABLE  OF  CASES  REPORTED.  [97  Neb. 

PAGE 

Haar  v.  Howard  -. 761 

Hagerbaumer,  Moll  v 80^ 

Haight  V.  Omaha  A  C.  B.  Street  R.  Co 293 

Haller,  Gtoodwin  v 209 

Hallett  V.  Ransom 643 

Haney  v.  Village  of  Hyannis 220 

Harlan  County,  Preston  v 667 

Harrison  v.  Shultz 406 

Havens  4b  Co.  y.  Colonial  Apartment  House  Co 639 

llayden  Bros.,  James  v 619 

Hayward  v.  State 9 

Henry  v.  City  of  Lincoln 865 

Herpolsheimer  Co.  v.  Lincoln  Traction  Co 113 

Herter  v.   Herter 260 

Heuer,  Union  P.  R.  Co.  v 436 

Hewson  v.  Royal  Highlanders 774 

Hibbard,  Sunderland  ft  Saunders  ▼ 21 

Hibner,  Cozad  ▼ • 780 

Hileman  v.  Maxwell 14 

Hilger  v.  City  of  Nebraska  City 268 

Hilliard,  McLaughlin  Bros,  v 326 

Hobbs,  Campbell  v 833 

Holmes,  Davis  Co.  v 861 

Homan  v.  Redick 299 

Homer,  Giles  A  Son  v 162 

Horton  v.  Howard 575 

Howard,  Haar  v 761 

Howard,  Horton  v t . .  57& 

Hudson  V.  State 47 

Huff  V.  Grand  Lodge,  B.  of  R.  T. . .  v 848 

Hughes  V.  Sarpy  County. 90 

Hutchinson  v.  Western  Bridge  4b  Construction  Co 439 

Hyannis,  Village  of,  Haney  v 220 

Illinois  C.  R,  Co.,  Tylee  v 646 

In  re  Estate  of  Vasek 617 

In  re  Estate  of  Vodvarka 757 

In  re  Estate  of  Wilson 780 

In  re  Taminosian 514 

In  re   Williams 726 

James  v.  Hayden  Bros 619 

Jankee  v.  Robb 118 

Jerich  v.  Union  P.  R.  Co 767 

Joerger  v.  Bethany  Heights 675 

Johnson,  Armstrong   v 119 

Johnson,  Richardson  v 749 


97  Neb.]      TABLE  OP  OASES  REPORTED.  xi 

PAGE 

Johnson  y.  Schmoller  4b  Mueller  Piano  Co 76S 

Johnston  y.  Frank 190 

Jones  V.  Chicago  G.  W.  R.  Co 30ft 

Jones  y.  City  of  Aurora 82& 

Jones  y.  State 151 

Kadner  y.  Omaha  4b  C.  B.  Street  R.  Co 678 

Kanaly   y.   Bronson 322 

Kearney  Water  4b  Electric  Powers  Co.  y.  Alfalfa  Irrigation  Dis- 
trict      139,  779 

Keens,  Crelghton  v 212 

Kenney  v.  Krajicek 38 

Ring  y.  Physicians  Casualty  Ass'n 637 

Kirschbraun  4b  Sons  y.  McDonald 513 

Kohl  y.  Munson 170 

Koltermann  y.  Chilyers 673 

Krajicek  y.  Estate  of  Vodyarka 757 

Krajicek,  Kenney  y 38 

Knim  y.  Sulliyan  4b  Schaberg  Transfer  4b  Fuel  Co 491 

Kurpgeweit  y.  State 713 

Kusel,  Norman  y 400 

Lancaster  Cotmty  y.  State 9& 

Langdon   y.   Withnell 33& 

Lanigan  y.  Gilroy 754 

Larr   y.    Stein 488 

Law  Union  4b  Crown  Ins.  Co.,  Funke  Estate  y 412 

Leise,   Ferber   y 795 

Lincoln,  City  of,  Cushman  Motor  Works  y 519^ 

Lincoln.  City  of,  Henry  y 865 

Lincoln,  City  of,  Omaha,  L.  4b  B.  R.  Co.  y 122 

Lincoln,  City  of,  Union  P.  R.  Co.  y 198^ 

Lincoln  Traction  Co.,  DeNoon  y 1 

Lincoln  Traction  Co.,  Herpolsheimer  Ca  y lia 

Lincoln  Traction  Co.,  Prediger  y 315 

McCook  Water-Works  Co.,  Wood  y 216- 

McCormick  y.  Brown 545- 

McDonald,  Bertschy  Garage  y 513^ 

McDonald,   Blotcky  y 5ia 

McDonald,  Bushman  Warehouse  Co.  y '  513^ 

McDonald,  Case  Plow  Works  y 513- 

McDonald,  Chicago  Liquor  House  y 513^ 

McDonald,  Cole  Creamery  Co.  V 6ia 

McDonald,  Emerson-Brantingham  Implement  Co.  y 5ia         ^ 

McDonald,  Farmers  Co-operatiye  Creamery  4b  Supply  Co.  y....  510,  512 
McDonald,  Kirschbratm  4b  Sons  y 613. 


.^ 


xii  TABLE  OP  OASES  REPORTED.     [97  Nbb. 

PAGE 

McDonald,  Mid-West  Electric  Co.  v 515 

McDonald,  Rosso  Fruit  Co.  v 513 

McDonald,  Wollstein  4b  Co.  v 513 

McGinley,  Orcutt  v 762 

McKennan  y.  Omaha  4b  C.  B.  Street  R.  Co 281 

McLaughlin  v.  Sovereign  Camp,  W.  O.  W 71 

McLaughlin  Bros.  v.  Hilliard 326 

McWhorter  v.  Schramm 103 

Madden,  Elsentraut  v 466 

Major,  Buckley  v 417 

Manning,  Davis  v 658 

Martin  v.  Starrett 653 

Matson,  State  v 746 

Mauder   v.   State    380 

Maxwell,    Hileman    v 14 

Mid-West  Electric  Co.  v.  McDonald 513 

Miller,   Strahl  v 820 

Minick  v.  Reichenbach 629 

Mitchell  V.  Bressler 718 

Modern  Woodmen  of  America,  Rosencrans  v 568 

Moll  V.  Hagerbaumer   809 

Montgomery    v.    Dresher 104 

Montgomery   v.    Dresher 112 

Morrell,  Sailling  v 454 

Munson,  Kohl  v 170 

Naiman  v.    Bohlmeyer 561 

National  Fidelity  4b  Casualty  Co.,  Sharp  v ', 41 

Nebraska  City,  City  of,  Hilger  v 268 

Newman   v.    Dovey 624 

New  York  Life  Ins.  Co.,  Cilek  v 56,  60 

Nickel  V.   Butke 539 

Nickerson,  State  v 887 

Nofsinger  v.  Paup 599 

Norman    v.    Kusel 400 

Null,  Girard  Trust  Co.  v 324 

Ochlare  Orchards  Co.,  Com  Exchange  Nat.  Bank  v 536 

Olson,  Benson  v 29 

Olson  V.  Farnsworth . .  i* 407 

Olson,   Peterson   v 29 

Omaha  4b  C.  B.  Street  R.  Co.,  Dore  v 250 

Omaha  4b  C.  B.  Street  R.  Co.,  Fitzgerald  v 856 

Omaha  4b  C.  B.  Street  R.  Co.,  Haight  v 293 

Omaha  4b  C.  B.  Street  R.  Co.  v.  Kadner 678 

Omaha  4b  C.  B.  Street  R.  Co.,  McKennan  v 281 

Omaha  4b  C.  B.  Street  R.  Co.,  Wenquist  v 554 


97  Neb.]     TABLE  OP  GASES  REPORTED.  xiii 

PAGE 

Omaha,  L.  4b  B.  R.  Co.  y.  City  of  Lincoln 122 

Omaha,  L.  4b  B.  R.  Co.,  Stout  v 81^ 

Omaha  Wool  4b  Storage  Co.  v.  Chicago  G.  W.  R.  Co 50 

Orcutt  V.  McGinley 762 

Owings  y.  First  Nat.  Bank 257 

Palmer,   Toop   v. 802 

Pankonin  v.  Gorder 337 

Patterson,  Armstrong  v 229,  871 

Paup,  Nofsinger  v 5d^ 

Peet,  Braun  v 443 

Peterson   v.   Olson 29^ 

Peyton  v.  Peyton 663 

Physicians  Casualty  Ass'n,  King  y 637 

Pltela  y.  Roublicek 561 

Postal  Telegraph-Cable  Co.,  American  Express  Co.  y 701 

Powell  V.  Deuchler 296 

Prediger  y.  Lincoln  Traction  Co 315 

Preston  v.  Harlan  County 667 

Prugh  V.  Searcy 116 

Ransom,  Hallett  y 643 

Reams  y.   Sinclair 542^ 

Redick,    Homan    y 299> 

Reichenbach,  Minick  y 629- 

Rex  Sanitary  Closet  Co.  y.  Duster 87 

Richardson  y.  Johnson 749 

Richelieu  y.  Union  P.  R.  Co 360' 

Ridenour,  Stewart  y 451 

Robb,   Jankee   y 118 

Robbins,  Eastern  Banking  Co.  y 318 

Rogers  y.    State 180' 

Ronspies,  Aegerter  y 656 

Rosencrans  y.  Modern  Woodmen  of  America 56g 

Rosso  Pruit  Co.  y.  McDonald 513 

Roublicek,    Pitela   y 561 

Royal  Highlanders,  Hewson  y 774 

Rutherford,  Fourth  Nat  Bank  y 697 

Sailling  Y.  Morrell 454 

St  Joseph  4b  G.  I.  R.  Co.,  Finegan  y 474 

Salem,  Bank  of,  y.  Cornell 610 

Saling   Y.    Bahensky 789 

Sarpy    County,    Hughes    y 9O1 

SchcYe   Y.   Vanderkolk 204 

SchmoUer  4b  Mueller  Piano  Co.,  Johnson  y 765 

Schramm,  McWhorter  y I03. 


xiv  TABLE  OF  GASES  REPORTED.     [97  Neb. 

PAGE 

Schweppe  v.  Ulil 328 

Searcy,  Prugh  v 116 

Selden-Breck  Construction  Co.,  Wright  v 840 

Sellen,  Winterringer  v 739 

Sharp,  CoUina  v 41 

Sharp  ▼.  National  Fidelity  4b  Casualty  Co 41 

Shellenberger  v.   State. 498 

Sherman  County,  Gibson  v 79 

Shlik  V.  Armour  A  Co 101 

Shultz,  Harrison  v 406 

Sinclair,  Reams  v 542 

Smith,    Essex   v 649 

Sovereign  Camp,  W.  O.  W.,  McLaughlin  v 71 

Specht,   Weddle   v 693 

Starrett.  Martin  v 653 

State,   Belangee   v 184 

State,  Black  ▼ 273 

State,    Brown    v 862 

State,   Cooper  v 461 

State,   Curtis  v 397 

State,  Dilley  v 853 

State,  Bgan  v 731 

State,   Fink   v 5 

State,  Hayward  v 9 

State,    Hudson    v 47 

State,  Jones  v 151 

State,  Kurpgeweit  v 713 

State,  Lancaster  County  v 95 

State,  Mauder  v .- 380 

State,    Rogers   v 180 

State,  Shellenberger  y 498 

State,  ex  rel.  Bittenbender,  v.  Excise  Board  of  City  of  Lincoln 421 

State,  ex  rel.  Britt.  v.  Matson 746 

State,  ex  rel.  English,  v.  Fanning 224 

State,  ex  rel.  McNerney,  v.  Armstrong 343 

State,  ex  rel.  Miller,  v.  Berg 63 

State,  ex  rel.  Olson,  ▼.  Clanej^ 721 

State,  ex  rel.  Stevens,  v.  Nickerson 837 

Stein,   Larr   v» 488 

Steiner  v.    Steiner 449 

Stewart  v.  Ridenour 451 

Stout  V.  Omaha,  L.  4b  B.  R.  Co 816 

Strahl  V.   Miller 820 

Sullivan  4b  Schaberg  Transfer  4b  Fuel  Co.,  Krum  v 491 

Sunderland  4b  Saunders  v.  Hibbard 21 

Swift  4b  Co.,  Frish  v 707 


97  Neb.]      TABLE  OF  OASES  REPORTED.  xv 

PAGE 

Taminoeian,  In  re 514 

Tesnohlidek,   Yechout   v 387 

Thornton,   Deupree  v 812 

Tiehen   v.   Cornell 615 

Toop  V.  Palmer 802 

Towle,   Weber  v 233 

Tylee  v.  lUlnols  C.  R.  Co 646 

Uhl,   Schweppe  v 328 

Union  P.  R,  Co.  v.  City  of  Lincoln 198 

Union  P.  R.  Co.,  Foster  Lumber  Co.  v , 669 

Union  P.  R.  Co.  v.  Heuer 436 

Union  P.  R.  Co.,  Jericb  v 767 

Union  P.  R.  Co.,  Richelieu  v 360 

Usher  y.  American  Smelter  ft  Refining  Co 626 

Vanderkolk,  Scheve  v 204 

Vaaek,  In  re  Estate  of 617 

Vasek   v.    Vasek 617 

Village  of  Hyannis,  Haney  v 220 

Vodrarka,  In  re  Estate  of 757 , 

Wakefield   v.   Wakefield 652 

Weber  v.  Towle 233 

Wecker  v.  Dommer 728 

Weddle  v.  Specht 693 

Wenquist  ▼.  Omaha  ft  C.  B.  Street  R.  Co 554 

Western  Bridge  ft  Construction  Co.,  Hutchinson  v 439 

Western  Electric  Co.,  Blackman  v 710 

Western  Travelers  Accident  Ass'n,  Williams  v 352 

Whitfield  V.  Clark 626 

Williams,  Amsberry  v 726 

Williams,   In   re 726 

Williams  t.  Western  Travelers  Accident  Ass'n 352 

Wilson,  Buchanan  v 369 

Wilson,  In  re  Estate  of 780 

Wlnterringer    v.    Sellen 739 

Withnell,  Langdon  v 335 

Wollstein  ft  Co.  v.  McDonald 513 

Wood  V.  McCook  Water-Works  Co 215 

Wright  V.  Selden-Breck  Construction  Co 840 

Techout    V.    Tesnohlidek 387 

.Zigman  v.  Beebe  ft    Runyan  Furniture  Co 689 


CASES  CITED  BY  THE  COURT. 


Cases  Marked  *  are  Overniled  in  this  Volume 
Cases  Marked  t  are  Distinguished  in  this  Volume 
Cases  Marked  t  are  Modified  in  this  Volume 


PAGE 

Abby  V.  Fuller,  8  Met.   (Mass.)  36 j619 

Ackerman  y.  Ackerman,  61  Neb.   72 325 

Acton  y.  Fargo  ft  M.  Street  R.  Co.,  20  N.  Dak.  434 284 

A^Enew  y.  Jobson,  13  Cox  C.  C.  (Eng.)   625 594 

Alabama  Consolidated  C.  &  I.  Co.  y.  Heald,  171  Ala.  263 533 

Alabama  ft  V.  R.  Co.  y.  Lowe,  73  Miss.  203 709 

tAIbers  y.  Chicago,  B.  ft  Q.  R.  Co.,  95  Neb.  606 238 

Aldritt  V.  Fleischauer,  74  Neb.  66 451 

American  Car  ft  Foundry  Co.  y.  Smock,  48  Ind.  App.  359 648 

American  Lumber  ft  Mfg.  Co.  y.  Southern  Pacific,  14  I.  C.  C.  Rep. 

561  671 

American  R.  Co.  of  Porto  Rico  y.  Didricksen,  227  U.  S.  145 368 

Anderson  y.  Pitt  Iron  Mining  Co.,  103  Minn.  252 533 

Archer  y.  Tubbs  Sheep  Co.,  25  S.  Dak.  399 453 

Armstrong  y.  Columbia  Wagon  Co.,  22  Del.  274 280 

Arthur  y.  Gloyer,  82  Neb.  582 451 

Atchison.  T.  ft  S.  F.  R,  Co.  y.  Cuthbert,  14  Kan.  212 480 

Babcock  y.  Goodrich,  3  How.  Pr.  n.  s.  (N.  Y.)  52 303 

Bachelor  y.  Schmela,  49  Neb.  37 783 

Badger  Telephone  Co.  y.  Wolf  Riyer  Telephone  Co.,  120  Wis.  169..  818 

Baltimore  ft  O.  R.  Co.  y.  Henthorne,  73  Fed.  634 314 

Bancroft  y.  City  of  San  Diego,  120  Cal.  432 ^ 525 

Barber  y.  Village  of  Franklin,  77  Neb.  91 678 

Barker  y.  Lichtenberger,  41  Neb.  751 487 

Barker  y.  Western  Union  Telegraph  Co.,  134  Wis.  147 705 

Barkley  y.  City  of  Lincoln,  82  Neb.  181. 437 

Barnes  y.  DanyiUe  Street  R.  ft  L.  Co.,  235  111.  566 286 

Barr  y.  State,  45  Neb.  458 397 

Barrett  y.  Prince,  74  C.  C.  A.  440 655 

Barrett  y.  Rickard,  85  Neb.  769 425 

Bartels   y.   State,  91   Neb.   576 509 

Bartley  y.  State,  53  Neb.   310 724 

Basey  y.  Gallagher,  20  Wall.  (U.  S.)  670 148 

97  Neb.  B.  (xvii) 


xviii  CASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

Batty  V.  Barker,  62  Kan.  517 695 

Batty  V.  City  of  Hastings,  63  Neb.  26 651 

Beals  V.  Cone,  27  Colo.  473 296 

Beard  v.  State,  4  L.  R.  A.  675 228 

Bedell  v.  Berkey,  76  Mich.  435 846 

Bedford  v.   State,  36  Neb.   702 .'. .  182 

Bee  Publishing  Co.  v.  World  Publishing  Co.,  59  Neb.  713 815 

Behlmer  v.  Grand  Lodge,  A.  O.  U.  W.,  109  Minn.  305 73 

Benefleld  v.  Albert,  132  111.  665 .' 453 

Bentley  v.   Davis,  21  Neb.   685 93 

Berge  v.  Eager,  85  Neb.  425 169. 

Bemhelmer  v.  Hamer,  59  Neb.  733 612 

Bertha  v.  Regal  Motor  Car  Co.,  180  Mich.  51 649 

Best  V.  Moorhead,  96  Neb.  602 788,  791 

Bettle  V.  Tledgen,  85  Neb.  276 867 

Blgler  V.  Baker,  40  Neb.  325 409 

Blnfleld  v.  State,  15  Neb.  484 517 

Blrdseye  v.  Smith,  32  Barb.  (N.  Y.)  217. 818 

Bishop  V.  Union  R.  Co.,  14  R.  I.  314 692 

Blair  V.  State,  72  Neb.  501 716 

Blue  V.  State,  86  Neb.  189 509 

Boling  V.  State,  91  Neb.  599 49 

Bone  V.  James,  82  Neb.  442 811 

Boon  V.  Gooch,  95  Neb.  678 28 

Bormuth  v.  Beyer,  10  Ohio  C.  C.  291. 595 

Bourland  v.  McKnlght  4b  Bro.,  4  L.  R.  A.  n.  s.  698 302^ 

Briggs  V.  Royal  Highlanders,  84  Neb.   834 776 

Brinkman   v.   Hunter,   73   Mo.    172 818 

Brown  v.  State,  88  Neb.  411 , 863 

Brown  v.  Webster,  87  Neb.  788 261 

Brown  V.  Westerfleld,  47  Neb.  399 260 

Bryant  v.  Theslng,  46  Neb.  244 280 

Buckler  v.  City  of  Newman,  116  111.  App.  546 590 

Burkett  v.  Clark,  46  Neb.  466 614 

Burlington  ft  M.  R.  R.  Co.  v.  Wendt,  12  Neb.  76 432 

Burnett  v.  State,  86  Neb.  11 159 

Butler  V.  Fitzgerald,  43  Neb.  192 550 

BuUer  v.  Smith,  84  Neb.  78 651 

Byers  v.   Williams,   175  Mich.   385 211 

Byron  Reed  Co.  v.  Klabunde,  76  Neb.  801 261 

Oalahan  v.  Handsaker,  133  la.  622 582 

Callahan  v.  Boston  Elevated  R.  Co.,  205  Mass.  422 284 

Campbell  v.  Faxon,  73  Kan.  675 804 

•Cannon  v.  Pittsburgh  ft  Birmingham  Traction  Co.,  194  Pa.  St.  159. .  709 

Carr  v.  State,  91  Neb.  575 509 

Carrall  v.  State,  53  Neb.  431 516 


D7  Neb.]     CASES  CITED  BY  THE  COURT.  xix 

PAGE 

Cassida  v.  Oregon  R.  ft  N.  Co.,  14  Or.  551 709 

Champion  Iron  Co.  v.  City  of  South  Omaha,  93  Neb.  66 685 

Chapin  v.  Village  of  College  View,  88  Neb.  229 v . . .  221 

<;hapman  v.  City  of  Lincoln,  84  Neb.   634 348 

Chapman  ▼.  Forsyth,  2  How.  (U.  S.)  202 655 

Chattanooga  E.  R.  Co.  y.  Cooper,  109  Tenn.  308 709 

Chesney  v.  Jones,  31  Okla,  363 67 

Chicago,  B.  4b  Q.  R.  Co.  v.  Krayenbuhl,  65  Neb.  889 691 

Chicago,  B.  4b  Q.  R.  Co.  v.  Schwanenfeldt,  75  Neb.  80 434 

Chicago,  B.  &  Q.  R.  Co.  v.  Spirk,  51  Neb.  167 701 

Chicago,  B.  4b  Q.  R.  Co.  v.  State,  47  Neb.  549 127 

Chicago  City  R.  Co.  ▼.  Tuohy,  196  111.  410 254 

Chicago  Pneumatic  Tool  Co.  .v.  Munsell,  107  111.  App.  344 53 

Chicago,  R.  I.  4b  P.  R.  Co.  y.  Buckstafl,  65  Neb.  334 19 

Chunn  v.  City  and  S.  R.  Co.,  207  XT.  S.  302 283 

Cilek  V.  New  York  Life  Ins.  Co.,  95  Neb.  274 57 

CincinnaU,  H.  4b  D.  R.  Co.  v.  McMuUen,  117  Ind.  439 658 

City  of  Alpena  v.  Title  Guaranty  4b  Surety  Co.,  158  Mich.  678 459 

City  of  Denver  v.  Bayer.  7  Colo.  113 525 

City  of  Hastings  v.  Mills,  50  Neb.  842 446 

City  of  Ord  v.  Nash,  50  Neb.  335 773 

City  of  Plattsmouth  v.  Nebraska  Telephone  Co.,  80  Neb.  460 347 

City  of  Potwin  Place  v.  Topeka  R,  Co.,  51  Kan.  609 114 

City  of  Seattle  v.  Columbia  4b  P.  S.  R.  Co.,  6  Wash.  379 129 

Clancy  v.  Barker,  71  Neb.  83 823 

Clark  V.  Hannafeldt,  79  Neb.  566 651 

Clark  4b  French  v.  Tennant,  5  Neb.  549 166 

aary  v.  O'Shea,  72  Minn.  105 453 

Clawson  v.  United  States,  114  U.  S.  477 295 

aeveland,  C.  C.  4b  St  L.  R.  Co.  y.  Hilligoss,  171  Ind.  417 334,  536 

Cleveland,  C.  C.  4b  St  L.  R.  Co.  v.  Tartt,  64  Fed.  823 283 

Clough  V.  SUte,  7  Neb.  320 716 

Coe  V.  National  Council  of  K.  4b  L.  of  S.,  96  Neb.  130 77 

Coffey  V.  McQahey,  148  N.  W.   (Mich.)   356 207 

Commissioners  of  Jefferson  County  v.  People,  5  Neb.  127 83 

Commissioners  of  Marion  County  v.  Clark,  94  U.  S.  278 487 

Commonwealth  v.  Webster,  5  Cush.    (Mass.)   295 509 

Connecticut  Fire  Ins.  Co.  v.  Jeary,  60  Neb.  338 416 

Connecticut  Fire  Ins.  Co.  v.  O'Fallon,  49  Neb.  740. . .' 93 

Cooley  V.   Jansen,   54   Neb.   33 695 

Corey  v.  Havener,  182  Mass.  250 334,  536 

Cowan  V.  Abbott,    92  Cal.  100 819 

Cox    V.  Ellsworth,  18  Neb.  664 74 

Crary  v.  Buck,  1  Neb.  (Unof.)  596 615 

Crawford  v.  Burke,  195  U.  S.  176 655 

Creighton  v.  Pacific  Coast  Lumber  Co.,  12  Man.  (Can.)  546 280 


XX  CASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

Cuddy  V.  Horn.  46  Mich.  696 334,  536 

Curran  v.  Wilcox,  10  Neb.  449 798 

Daily  v.  Burlington  ft  M.  R.  R.  Co.,  58  Neb.  396 285 

Dale  V.  Hamilton.  5  Hare  (Eng.),  369 178 

Daly  y.  New  Jersey  Steel  ft  Iron  Co.,  155  Mass.  1 369 

Daniels  ▼.  Englehart,  18  Idaho,  548 658 

Davenport  v.  City  of  Los  Angeles,  146  Cal.  508 67 

Davidson  v.  Crosby,   49   Neb,   60 165 

Davles  v.  Harvey  Steel  Co.,  6  App.  Div.  (N.  Y.)  166 53 

Davis  V.  Williams,  130  Ala.   530 302 

Dehning  v.  Detroit  Bridge  ft  Iron  Works,  46  Neb.  556 531 

Delatour  v.  Wendt,  93   Neb.   175 121 

Denver  Tramway  Co.  v.  Crumbaugh,  23  Colo.  363 558 

Derwin  v.  Parsons,  52  Mich.  425 595 

Des  Moines  Bridge  ft  Iron  Works  v.  Marxen  ft  Rokahr,  87  Neb. 

684 459 

Dickey  v.  McDonnell,  41  111.  62 594 

Dickson  v.  Missouri  P.  R.  Co.,  104  Mo.  491 590 

Dieboldt  v.  United  States  Baking  Co.,  25  N.  Y.  Supp.  205 846 

Dillon  V.  Chicago,  K.  ft  N.  R.  Co.,  58  Neb.  472 325 

Dobson   V.    State,   46   Neb.   250 716 

Doll  V.  Getzschmann,  90  Neb.  370 649 

Dorr  V.  Simmerson,  127  la.  551 451 

Drake  v.  State,  14  Neb.  535 227 

Dresher  v.  Becker,  88  Neb.  619 649 

Dringman  v.  Keith,  86  Neb.  476 651 

Dunn   V.    Bushnell,   63   Neb.    568 687 

Durland  v.   Seller,  27  Neb.   33 695 

East  Omaha  Street  R.  Co.  v.  Godola,  50  Neb.  906 683 

Eayrs   v.    Nason,   54   Neb.    143 651 

Ehrisman  v.  East  Harrisburg  City  P.  R.  Co.,  150  Pa.  St.  180. 292 

Elliott  V.  Carter  White-Lead  Co.,  53  Neb.  458 846 

Elliott  V.  Van  Buren,  33  Mich.  49 594 

Ellis  V.  Lake  Shore  ft  M.  S.  R.  Co.,  138  Pa.  St.  506 433 

Embry  v.  State,  138  Ga.  464 296 

Emerson  v.   Peteler,  35  Minn.   481 692 

Enders  v.  Friday,  78  Neb.  510 829 

Enterprise  Irrigation  Ditch  v.  TrI-State  Land  Co.,  92  Neb.  121 144 

Esterly  Harvesting  Machine  Co.  v.  Prolkey,  34  Neb.  110 649 

Ewell  V.  Daggs,  108  U.  S.  143 83 

Fannin  v.  Thomason,  50  Ga.  614 657 

Farley   v.    Peebles,    50   Neb,    723 814 

Farmers  Canal  Co.  v.  Frank,  72  Neb.  136 147 

Faulkner  v.  Snead,  122  Ga,  28 296 


97  Neb.]      OASES  CITED  BY  THE  COURT.  xxi 

PAGE 

Felsch  V.  Babb,  72  Neb.  736 288 

Penton  v.  Miller,  153  la.  747 211 

First  Nat.  Bank  v.  Hartford  Fire  Ins.  Co.,  95  U.  S.  673 416 

First  Nat  Bank  v.  Hedgecock,  87  Neb.  220 380 

Fisher  v.  Western  Union  Telegraph  Co.,  119  Wis.   146 705 

Fitzgerald  v.  McClay,  47  Neb.  816 458 

Fitzgerald  v.  Union  Stock  Yards  Co..  91  Neb.  493 369 

Flaherty  v.  Minneapolis  ft  St.  L.  R.  Co.,  39  Minn.  328 334,  536 

Flege  V.   State,  90   Neb.   390 509 

Flege    V.    State,    93    Neb.    610 13 

Fletcher  v.  Stone,  3  Pick.  (Mass.)  250 84 

Flickinger  v.  Comwell,  22  S.  Dak.  382 453 

Flight  V.  Reed,  1  H.  ft  C.   (Eng.)  703 84 

Flint  V.  Chaloupka,  72  Neb.  34 628 

Floyd  County  v.  State,  112  Ga.  794 67 

Foley  Y.  Holtry,  43  Neb.  133 167 

Ford's  Adm'r  v.  Padncah  City  Railway,  124  Ky.  488 292 

Fosbinder  v.  Svitak,  16  Neb.  499 470 

Foster-Herbert  Cut  Stone  Co.  v.  Pugh,  115  Tenn.  688 692 

Fox,  Canfleld  ft  Co.  v.  Graves,  46  Neb.  812 93 

Frank  v.  Symons,  35  Mont.  56 n 645 

Franklin  v.  Kelley,  2  Neb.  79 425 

Freeman  v.  City  of  Huron,  8  S.  Dak.  435 184 

Frtes  V.  Mack,  33  Ohio  St.  52 231 

Frtth  ft  Co.  V.  HoUan,  133  Ala.  583 688 

Fujise  V.  Los  Angeles  R.  Co.,  12  Cal.  App.  207 284 

Fuller  V.  McCloskey,  228  U.  S.  194 846 

Furnas  County  v.  Evans,  90  Neb.  37 54 

Galveston,  H.  ft  S.  A.  R.  Co.  v.  Puente,  30  Tex.  Civ.  App.  246 .. .  533 

GaMn  v.  Boston  Elevated  R.  Co.,  180  Mass.  587 648 

Gandy  v.  State.  13  Neb.  445 186 

Garfield  v.  Hodges  ft  Baldwin,  90  Neb.  122 771 

Gaater  v.  Estate  of  Gaster,  92  Neb.  6 549,  751 

Gavin  v.  City  of  Atlanta,  86  Ga.  132. .' 67 

Gee  V.  (Jee,  84   Minn.   384 655 

Germanic,  The,   196  U.   S.   589 285 

Glassey  v.   Dye,   83   Neb.   615 472 

Goff  V.  Supreme  Lodge  Royal  Achates,  90  Neb.  578 368 

Goldsberry  v.  State,  66  Neb.  312 245,  738 

Goldthorpe  v.  Clark-NIckerson  Lumber  Co.,  31  Wash.  467 533 

Goodman  v.  Herman,  172  Mo.  344 655 

Gorder  v.  Plattsmouth  Canning  Co.,  36  Neb.   548 53 

Gorder  ft  Son  v.  Pankonin,  83  Neb.  204 338 

Gran  v.   Houston,  45  Neb.   813 387 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408 433 

Graves  v.  Morse  ft  Co.,  45  Neb.  604 280 


xxii  CASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

Green  y.  Kemp,  18  Mass.  515 84 

Greene  v.  Louisville  R.  Co.,  119  Ky.  862 284 

Greer  v.  Canfleld,  38  Neb.  169 92 

Gregory  v.  Village  of  Franklin,  77  Neb.  62 676 

Grisinger  v.  Hubbard,  21  Idaho,  469 688 

Grossman  y.  Patton,  186  Mo.  661 828 

Gulchard  v.  New,  41  N.  Y.  Supp.  456 846 

Gulf,  C.  4b  S.  P.  R.  Co.  V.  McGinnis,  228  U.  S.  173 368 

Guthrie  v.  Missouri  P.  R.  Co.,  51  Neb.  746 434 

Haas  V.  Mutual  Life  Ins.  Co.,  84  Neb.  682 58 

Hackney  v.  Raymond  Bros.  Clarke  Co.,  68  Neb.  624 40» 

Hadley  v.  Baxendale,  9  Welsh.  H.  is  G.  <Eng.)  341 46,  705 

Hajsek  y.  Chicago,  B.  ft  Q.  R.  Co.,  68  Neb.  539 589 

Hall  V.  Ogden  City  Street  R.  Co.,  13  Utah,  243 291 

Hamer  v.  McKinley-Lanning  Loan  ft  Trust  Co.,  62  Neb.  706 616 

Hamilton  County  y.  Aurora  Nat  Bank,  88  Neb.  280 56 

Hamilton  County  y.  Cunningham,  87  Neb.  650 64 

Hanlon   v.    Smith.   175   Fed.    192 311 

Hans  Y.  State,  50  Neb.  150 716 

Hardy  y.  ^erriU,  66  N.  H.  227 286 

Harmon  v.  City  of  Omaha,  53  Neb,  164 763 

Harrington  y.  Kansas  City  C.  R.  Co.,  60  Mo.  App.  223 648 

Harrington  v.  Los  Angeles  R.  Co.,  140  Cal.  614 285 

Harris  Y.  Lincoln  ft  N.  W.  R.  Co.,  91  Neb.  755 248 

Harris  y.  Lincoln  Tranction  Co.,  78  Neb.  681 283,  292,  859 

Harris- Woodbury  Lumber  Co.  y.  Coffin,  179  Fed.  257 643 

Haulish  y.  Boiler,  75  N.  Y.  Supp.  992 595 

Hawley  y.  Bonanza  Queen  Mining  Co.,  61  Wash.  90 643 

'Hawley  y.   Smith,  46  Ind.   183.... 305 

Hawley  y.  Von  Lanken,  75  Neb.  597 321 

Hawthorne  y.    State,   45   Neb.    871, 186 

Hayden  y.  Frederickson,  59  Neb.  141 *. 442 

Hazen  y.  Wilhelmie,  68  Neb.  79 687 

Heater  y.  Pearce,  59  Neb.  583 445 

Hebard  y.  Mabie,  98  111.  App.  643 691 

Hedln  y.  Northwestern  Knitting  Co.,  149  N.  W.  (Minn.)  641 642 

Hefner  y.  Robert,  76  Neb.  192 ', 657 

Heilman  v.  Reitz,  89  Neb.  422 267 

Henry  y.  City  of  Lincoln,  93  Neb.  331 867 

Herbage  y.  McKee,  82   Neb.   364 651 

Herdman  y.  State,  64  Neb.  626 .* 184 

HestouYille  Passenger  R.  Co.  v.  Connell,  88  Pa.  St.  620 692 

Hewitt  V.   Bisenbart,   36   Neb.    794 286 

Hinton  y.  Atchison  ft  N.  R.  Co..  83  Neb.  836 238 

Hitchcock  County  y.  Cole,  87  Neb.  43 325 

Hobbs  Y.  Brush  Electric  Light  Co.,  76  Mich,  550 648 


97  Neb.]     OASES  CITED  BY  THE  COURT.  xxiii 

PAGR 

Hoff  ▼.  Loe  Angeles  Pacific  Co.»  158  Cal.  596 709 

Holdrese  ▼.  Uvingston,  79  Neb.  238 71,  573 

Holland  y.  Chicago,  B.  ft  Q.  R.  Co.,  62  Neb.  100 79& 

Hornberger  v.  State,  47  Neb.  40 564 

Hot  Springs  Street  R.  Co.  v.  Johnson,  64  Ark.  420 291 

Hongh  V.  Dickinson,  58  Mich.  89 166 

Houlihan  y.  Connecticut  R.  R.  Co.,  164  Mass.  555 369 

Houston  ft  T.  C.  R.  Cq.  v.  City  of  Dallas,  98  Tex.  396 137 

Howe  V.  Howe,  99  Mass.  89 166 

Huber  y.  Cedar  Rapids  ft  M.  C.  R.  Co.,  124  la.  556 682^ 

Huff  Y.  Ames,  16  Neb.  139 255 

Hughes  Y.  Anderson,  68  Ala.  280 451 

Humiston,  Keeling  ft  Ca  y.  Yore,  148  N.  W.  (Mich.)  266 207 

Hunley  y.  Patterson  ft  Co.,  116  La.  736 53a 

Hurford  Y.  City  of  Omaha,  4  Neb.  336 273 

Hutchinson  y.  City  of  Omaha,  52  Neb.  345 76a 

Illinois  C.  R.  Co.  y.  Doherty's  Adm'r,  153  Ky.  368 36a 

Illinois  C.  R.  Co.  y.  Pairchild,  48  Ind.  App.  300 64a 

Illinois  C.  R.  Co.  y.  Sporleder,  199  111.  184 214 

Illinois  C.  R.  Co.  Y.  Swift,  213  111.  307 214 

Illinois  Mutual  Ins.  Co.  y.  Hoffman,  81  111.  App.  295 4ia 

Imperial  Shale  Brick  Co.  y.  Jewett,  169  N.  Y.  143 416 

Indianapolis  Traction  ft  Terminal  Co.  y.  Kidd,  167  Ind.  402 284 

Inge  Y.  StlUweU,  88  Kan.  33 655 

Ingraham  y.  Hough,  1  Jones'  Law  (N.  Car.)  39 811 

In  re  Camelo,  195  Fed.   632 655 

In  re  Estate  of  Harrington,  140  Cal.  244 572 

In  re  Estate  of  O'Brien,  80  Neb.  126 727 

In  re  Estate  of  Strahan,  93  Neb.  828 753 

In  re  Estate  of  Wilson,  88  Neb.  252 782 

In  re  Loomis,  84  Neb.  493 734 

Ish   Y.   Pinlay,   34   Neb.    419 16a 

Jackson  y.  Rohrberg,  94  Neb.  85 651 

Jahnke  y.  State,  68  Neb.  154 245 

Johnson  y.  City  of  St  Joseph,  96  Mo.  App.  663 590 

Johnson  y.  Dinsmore,  11  Neb.  391 367 

Jones  Y.  Wiesen,  50  Neb.  243 487 

JorgenseuY.  Squires,  144  N.  Y.  280 .* 348 

Joslin  Y.  Miller,  14  Neb.  91 64» 

Kaiser  Land  ft  Fruit  Co.  y.  Curry,  155  Cal.  638 642 

Kappes  Y.  Brown  Shoe  Co.,  116  Mo.  App.  154 846 

Karger   y.    Orth,    116   Minn.    124 655 

Kaxebeer  y.  Nunemaker,  82  Neb.  732 693 

Kearney  Land  ft  lUYestment  Co.  y.  Aspinwall,  45  Neb.  601 614 


xxiv  CASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

Kearney  Water  4b  dectrlc  Powers  Co.  v.  Alfalfa  Irrigation  Dis- 
trict, 97  Neb.  139 764 

Keezer  v.  State,  90,  Neb.  238 48 

Kemp  y.  Western  tinion  Telegraph  Co.,  28  Neb.  661 704 

Kennedy  v.  Creswell,  101  U.   S.  641 206 

Kennedy  ▼.  Third  Avenue  R.  Co.,  52  N.  Y.  Supp.  551 859 

Keyes  v.  City  of  Cedar  Falls,  107  la.  509 347 

Klmmel  v.  Powers,  19  Okla.  339 304 

King  V.   Boettcher,   96   Neb.   319 757 

Klpp  Y.  Johnson,  73  Minn.  34 453 

Klpp  y.  Robinson,  75  Minn.   1 453 

KUment  v.   Corcoran,   51   Neb.   142 391 

Kline  V.  Baker,  106  Mass.  61 165 

Knapp  V.  Jones,  60  Neb.  490 434,  846 

Knapp  V.  Reed,  88  Neb.  754 665 

Knight  V.  Finney,  59  Neb.  274 487 

Knox  V.  Hall  Steam-Power  Co.,  23  N.  Y.  Supp.  490 846 

Koehler  v.  Dodge,  31  Neb.  328 487 

Koester  v.  Chicago  ft  N.  W.  R.  Co.,  106  Wis.  460 434 

Kolterman  v.  Chllvers,  82  Neb.  216 260 

Korsmeyer  Plumbing  ft  Heating  Co.  v.  McClay,  43  Neb.  649 457 

fKramer  v.  Welgand,  91  Neb.  47 595 

Lacy  V.  Getman,  119  N.  Y.  109 304 

Lafayette  ft  I.  R.  Co.  v.  Huffman,  28  Ind.  287 283 

Laflln  V.  State,  49  Neb.  614 749 

Laflin  ft  Rand  Co.  v.  Steytler,  146  Pa.  St.  434 516 

Lange  v.  Royal  Highlanders,  75  Neb.  188 776 

Langmann  v.  Guernsey,  95  Neb.  221 326 

Lannlng  v.  Musser,  88  Neb.   418 121 

Laufer  v.  Bridgeport  Traction  Co.,  68  Conn.  475 291 

Lawton  v.  Steele,  152   U.  S.   133 136 

Leavltt  V.   Sizer,  35  Neb.  80 : 649 

Lee   V.    City   of   McCook,   82    Neb.    26 829 

Lee  V.  Smart,  45  Neb.  318 531 

Leedom   v.    State,    81   Neb.    585 49 

Lehberger  v.  Public  Service  R.  Co.,  79  N.  J.  Law,  134 682 

Lemay  v.  Springfield  Street  R.  Co.,  210  Mass.  63 710 

Lenz  V.  Blake,  44  Or.  56^ 280 

Leonard  Seed  Co.  v.  Crary  Canning  Co.,  147  Wis.  166 688 

Lewis  V.  City  of  Lincoln,  55  Neb.  1 729 

Lewis  V.  Koller  ft  Smith,  186  Fed.  403 448 

Lewis  V.  McDonald,  83  Neb.   694 211 

Lewis  V.   Manly,  2   Yates    (Pa.)    200 182 

Lincoln  Street  R.  Co.  v.  McClellan,  54  Neb.  672 255 

Lindgren  v.  Omaha  Street  R.  Co.,  73  Neb.  628 283 

Linn  V.  City  of  Omaha,  76  Neb.  552 582,  585 


97  Nbb.]      cases  cited  BY  THE  COURT.  xxv 

PAGE 

Little  Saw  Mill  ^aiiey  Turnpike  or  Plank  Road  Go.  y.  Federal 

Street  A  P.  V.  R.  Co.,  194  Pa.  St.  144 63 

Lloyd  k  Co.  v.  Matthews,  223  111.  477 53 

Loader  v.  Brooklyn  Heights  R.  Co.,  35  N.  Y.  Supp.  996 114 

Loosemore  y.   Smith,   12   Neb.   343 261 

Lo6o  y.  Lancaster  County,  77  Neb.  466 589 

Loye  V.  Detroit,  J.  ft  C.  R.  Co.,  170  Mich.  1 255 

Luecken  v.  Wuest,  31  111.  App.  506 811 

Ludden  y.  State,  31  Neb.  429 , 184 

Luther  y.  State,  83  Neb.  455 425 

Luttermann  y.  Romey,  143  la.  233 595 

Lyman  y.  City  of  Lincoln,  38  Neb.  794 467 

Lynch  y.  Nurdin,  1  Adolph.  A'E.   (Eng.)   29 691 

McCarthy  y.  Supreme  Lodge  New  England  Order  of  Protection,  153 

Mass.    314 369 

McCook  Irrigation  &  Water  Power  Co.  y.  Crews,  70  Neb.  115 146 

McCoy  y.  Northwestern  Mutual  Relief  Ass'n,  92  Wis.  677 778 

McCumber  y.  Boston  Eleyated  R.  Co.,  207  Mass.  659 682 

McCutchen  y.  McCutchen,  77  S.  Car.  129 811 

McDaniels  y.  Royle  Mining  Co.,  110  Mo.  App.  706 369 

McDonald  y.  Michigan  C.  R.  Co.,  132  Mich.  372 568 

McFarland  v.  Flack,  87  Neb.  462 695 

McOahey  y.  Citizens  R.  Co.,  88  Neb.  218 860 

Mclntyre  y.   Omer,   166   Ind.   67 286 

McKay  y.  State,  90  Neb.   63 183 

McKeighan  y.  Hopkins,  19  Neb.  33 649 

McKeigue  y.  City  of  Janesyille,  68  Wis.  50 314 

McKennan  y.  Omaha  &  C.  B.  Street  R.  Co.,  95  Neb.  643 282 

McKennan  y.  Omaha  ft  C.  B.  Street  R.  Co.,  97  Neb.  281 869 

McKesson  y.  Hawley,  22  Neb.  692 661 

McKibbin  y.  Day,  71  Neb.  280 162 

McLain  y.  State,  18  Neb.  154 169 

McLean  y.  Omaha  ft  C.  B.  Street  R.  Co.,  72  Neb.  447 283 

McLean  y.  Omaha  ft  C.  B.  Street  R.  Co.,  72  Neb.  460 4 

McMahon  y.  O'Donnell,  32  Neb.  27 712 

McMaster  y.  New  York  Life  Ins.  Co.,  183  U.  S.  26 68 

McQuade  y.  Emmons,  38  N.  J.  Law,  397 302 

McRae  y.  Kansas  City  Piano  Co.,  69  Kan.  457 643 

Magness  y.  Modern  Woodmen  of  America,  146  la.  1 73,  572 

Mann  y,  Burt,  35  Kan.  10 477 

Manteufel  v.  Wetzel,  133  Wis.  619 451 

Marriott  y.  Western  Union  Telegraph  Co.,  84  Neb.  443 706 

Martin  y.  Modem  Woodmen  of  America,  111  111.  App.  99 369 

Mathews  y.   Mulford,   63   Neb.   262 798 

Mathiesen  y.  Omaha  Street  R.  Co.,  3  Neb.  (Unof.)  747 283 

Mau  y.  Morse,  3  Colo.  App.  359 846 


xxvi  CASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

Maxwell  v.  Reisdorf,  90  Neb.  374 420,  566 

Meade  Plumbing,  Heating  &  Lighting  Co.  v.  Irwin,  77  Neb.  385. .. .  325 

Mendenhall   v.   Davis,   52   Wash.    169 304 

Merchants  Nat  Bank  v.  McGee,  108  Ala.  304 206 

Meyer  v.  Midland  P.  R.  Co.  2  Neb.  319 432 

Michigan  C.  R.  Co.  v.  Vreeland.  227  U.  S.  59 368 

Millard    v.    Harrfs,    119    III.    185 619 

Miller  V.  Hanna,  89  Neb.  224 550 

Miller  v.  Sovereign  Camp,  W.  O.  W.,  140  Wis.  505 73,  571 

Miller  v.  State  Ins.  Co.,  54  Neb.  121 353 

Mills  V.  Hamer,  55  Neb.  445 614 

Missouri,  K.  k  T.  R.  Co.  v.  Baker,  14  Kan.  563 479 

Mitchell  V.  Morris  Canal  &  Banking  Co.,  31  N.  J.  Law,  99 302 

Modern  Woodmen  of  America  v.  Gerdom,  72  Kan.  391 78,  571 

Moler  V.  Castetter,  94  Neb.  106 121 

Mollyneaux  v.  Wittenberg,  39  Neb.  547 445 

Monroe  v.  Reid,  Murdock  ft  Co.,  46  Neb.  316 724 

Montgomery  v.  Dresher,  90  Neb.  632 105 

Morgan  v.  Stone,  4  Neb.  (Unof.)   116 626 

Morrill  v.  Morrill,  20  Or.  96 696 

tMorrts  V.  Miller,  83  Neb.  218 472 

Morrow  v.  Jones,  41  Neb.  867 651 

Morton  v.  Harvey,  57  Neb.  304 458 

Munsey  v.  Webb,  231  U.  S.  150 846 

Murphy  v.  City  of  Chicago,  29  111.  279 525 

National  Life  Ins.  Co.  v.  Ooble.  51  Neb.  5 20 

National  State  Bank  v.  Vigo  County  Nat  Bank,  141  Ind.  352 53 

Neil  V.  Thorn,  88  N.  Y.  270 818 

Nelson  v.  Omaha  ft  C.  B.  Street  R.  Co.,  93  Neb.  154 544 

Newhall  v.  Western  Zinc  Mining  Co.,  164  Cal.  380 642 

New  Hampshire  Savings  Bank  v.  Dillrance,  63  Neb.  412 767 

Nocita  V.  Omaha  A  C.  B.  Street  R.  Co.,  89  Neb.  209 558 

♦Nofsinger   v.    Paup.    96    Neb.    805 599 

Norman  v.  Olney,  64  Mich.  553 194 

North  Chicago  E.  R.  Co.  v.  Peuser,  190  111.  67 292 

Northeastern  N.  R.  Co.  v.  Frazier,  25  Neb.  42 238 

Northwestern  Mutual  Life  Ins.  Co.  v.  Hazelett,  106  Ind.  212 416 

Northwestern  Mutual  Life  Ins.  Co.  v.  Marshall,  1  Neb.  (Unof.)  86..  612 

Northwestern  Mutual  Life  Ins.  Co.  v.  Stevens,  71  Fed.  258 77 

Norton  v.   Brink,  75   Neb.   575 175 

O'Donnell  v.  Segar,  25  Mich.  367 166 

Olcott  V.  Bolton,  50  Neb.  779 169 

Olney  v.  Omaha  ft  C.  B.  Street  R.  Co.,  78  Neb.  767 283 

Omaha  Gas  Co.  v.  City  of  South  Omaha,  71  Neb.  115 523 

Omaha  ft  R.  V.  R.  Co.  v.  Talbot,  48  Neb.  627 589 


97  Neb.]     CASES  CITED  BY  THE  COURT.  xxvii 

PAGE 

Omaha  ft  R.  V.  R.  Co.  v.  Wright,  49  Neb.  456 846 

Omaha  Street  R.  Co.  y.  Cameron,  43  Neb.  297. 283 

Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  29 282 

Omaha  Street  R.  Co.  v.  Larson,  70  Neb.  591 281 

Omaha  Street  R.  Co.  v.  Loehneisen,  40  Neb.  37 254 

Omaha  Street  R.  Co.  v.  Mathlesen,  73  Neb.  820 283,  860 

tOrcutt  V.  McGlnley,  96  Neb.  619 763 

Ostenberg  v.  Kavka.  95  Neb.  314 487 

Overall  v.  McShane,  49  Neb.  64 614 

Owen  V.  Hill,  67  Mich.  43 461 

Oziah  V.  Howard,  149  la.  199 73 

Pacific  Telegraph  Co.  v.  Underwood,  37  Neb.  315 705 

Pacific  Telephone  ft  Telegraph  Co.  v.  Eshleman,  166  Cal.  640 135 

Palmer  v.  Larchmont  Horse  R.  Co.,  98  N.  Y.  Supp.  567 709 

Palmer  v.  State,  70  Neb.  136 716 

Parker  v.  Coture,  63  Vt.  165 595 

Parkinson  ft  Co.  v.  Alexander,  37  Kan.  110 480 

Partridge  Lumber  Co.  v.  Phelps-Burruss  Lumber  ft  Coal  Co.,  91 

Neb.    396 15 

Patnode  v.  Westenhaver,  114  Wis.  460 815 

Patrick  v.  Leach,  8  Neb.  530 165 

Patterson  v.  Robinson,  116  N.  Y.  193 53 

Patteson  v.  Ongley  Electric  Co.,  87  Hun  (N.  Y.)  462 53 

Peabody  v.  Haverhill,  G.  ft  D.  Street  R.  Co.,  200  Mass.  277 591 

Peck  V.  Garfield  County,  88  Neb.  635 757 

Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109 , 648 

Pennsylvania  Co.  v.  Lynch,  90  111.  333 214 

Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio  St.  342 709 

Pennybacker  v.  Leary,  65  la.  220 178 

People  V.  Commissioners,  104   U.  S.  466 219 

Perry  v.   Castner,   124  la.   386 348 

Perry  v.  Qark,  89  Neb.  812 451 

Perry  v.  Rogers,  62  Neb.  898. 169 

Pierce  ▼.  Schaden,  62  Cal.  283 645 

Pierce  v.  Shippee,  90  111.  371 655 

Piper  V.  Neylon,  93  Neb.  51 487 

Pleasants  v.  Blodgett,  39  Neb.  741 651 

Pleuler  v.  State.  11  Neb.  547 392,  839 

Pollard  V.  McKenney,  69  Neb.  742 179 

Pool  V.  Brotherhood  of  Railway  Trainmen,  143  Cal.  650 853 

Pray  v.  Omaha  Street  R  Co.,  44  Neb.  167 678 

Purinton  v.  Somerset,  174  Mass.  556 525 

Railroad  Co.  v.  Stout,  17  Wall.  (U.  S.)  657 255 

Ramsdell  v.  Jordan,  168  Mass.  505 846 

Rapp  V.  Giddings,  4  S.  Dak.  492 20 


xxviii  OASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

Rapp  y.  St  Louis  Tranelt  Co.,  190  Mo.  144 291 

Read  v.  Plattsmouth,  107  U.  S.  668 83 

Reams  v.  Sinclair,  88  Neb.  738 643 

RebiUard  v.  Minneapolis,  St  P.  ft  S.  S.  M.  R.  Co.,  216  Fed.  603 690 

Reed  v.  Conway,  20  Mo.  22 460 

Reed  v.  State,  75  Neb.  509 296 

Renard  v.  Bennett,  76  Kan.  848 73 

Reynolds  v.  Narragan&ett  Electric  Lighting  Co.,  26  R.  I.  457 314 

Rhea  v.  Brown,  4  Neb.  (Unof.)  461 727 

Rice  V.  Buffalo  Steel-House  Co.,  46  N.  Y.  Supp.  277 692 

Richards  v.  Grinnell,  63  la.  44 178 

Richards  v.  State,  22  Neb.  145 798 

Richardson  v.  Nelson,  221  111.  264 264 

Risher  v.  Madsen,  94  Neb.   72 121 

Robb  V.  State,  35  Neb.  285 716 

Robinson  v.  Baltimore  ft  O.  R.  Co.,  222  U.  S.  606 671 

Roe  V.  Howard  County.  75  Neb.  448 811 

Roepke  v.  Nutzmann,  95  Neb.   589 260 

Rogers  v.  Empkie  Hardware  Co.,  24  Neb.  653 649 

Rogers  ft  Bro.  v.  Marriott,  59  Neb.  759 28 

Rolin  V.  Tobacco  Co.,  141  N.  Car.  309 255 

Rosenberg  v.  Rohrer,  83  Neb.  469 33,  746 

Rosewater  v.  Pinzenscham,  38  Neb.  835 34 

Russell  T.  Inhabitants  of  the  Town  of  Columbia,  74  Mo.  480 623 

Russell  V.  Wheeler,  129  Mich.  41 619 

Rye  V.  New  Lork  Life  Ins.  Co.,  88  Neb.  707 67 

St  Louis,^K.  ft  A.  R.  Co.  v.  Cobb,  26  Kan.  388 479 

Baling  v.*Bahensky,  97  Neb.  789 788 

Sang  V.  Beers,  20  Neb.  365 409 

Sapp  V.   Christie  Bros.,  79   Neb.   701 531 

Sawyer  v.  Bender,  4  Neb.  (Unof.)  304 321 

Schmitt  ft  Bro.  Co.  v.  Mahoney,  60  Neb.  20 642 

Schneider  v.  Plum.   86  Neb.   129... 763 

School  District  v.  Batsche,  106  Mich.  330 302 

School  District  v.  Burress,  2  Neb.  (Unof.)  554 445 

Schwartz  v.  Anderson,  92  Neb.  603 121 

Schwartz  v.  Church  of  the  Holy  Cross,  60  Minn.  163 279 

Schweitzer  v.  Connor,  57  Wis.  177 645 

Scott  V.   Flowers,  60  Neb.   675 817 

Scottish  American  Mortgage  Co.  v.  Bigsby,  52  Neb.  104 613 

Seale  v.  Boston  Elevated  R.  Co.,  214  Mass.  59 682 

Security  Investment  Co.  v.  Slzer,  68  Neb.  669 610 

Shearon  v.  Goff,  95  Neb.  417 693 

Shephard  v.  State,  88  Wis.  185 157 

Sherman  v.  Madison  Mutual  Ins.  Co.,  39  Wis.  104 416 

Shewell  v.  City  of  Nebraska  City,  52  Neb.  138 273 


97  Neb.]     OASES  CITED  BY  THE  COURT.  xxix 

PAGE 

Sibley  k  DaTls  v.  Rodgers,  90  Neb.  497 656 

Immerman  v.  State,  16  Neb.  615 245 

nclalr  v.  Berndt.  87  HI.   174 712 

Sionx  City  Bridge  Co.  t.  Dakota  County,  61  Neb.  75 763 

Sioux  City  ft  P.  R.  Co.  v.  Flnlayson,  16  Neb.  678 581 

Sioux  City  &  P.  R.  Co.  t.  Stout,  17  Wall  (U.  S.)  657 691 

Sites  T.  Bldredge,  45  N.  J.  Bq.  632 696 

Skinner  v.  Knichrehm,  10  Cal.  App.  696 692 

SmaUey  v.  Mass,  72  la.  171 206 

Smith  V.  Coon,  89  Neb.  776 238 

Smith  V.  Nofsinger,  86  Neb.  884 811 

Smith  V.  United  States  Casualty  Co.,  197  N.  Y.  420 517 

Smith  V.  Western  Union  Telegraph  Co.,  80  Neb.  395 705 

•Snell  V.  Rue,  72  Neb.  571 230,  872 

Somers  v.  Vlazney,  64  Neb.  383 746 

Spellman  v.  Llncobi  Rapid  Transit  Co.,  36  Neb.  890 683 

Sprague  y.  Warren,  26  Neb.  326 28 

Staats  T.  Wilson,  76  Neb.  204 696 

•Stack  V.  Royce,  34  Neb.  833 191 

Stall   V.   Jones.   47   Neb.   706 629 

Starkey  v.  Palm,  80  Neb.  393 33,  745 

State  y.  Andrews,  11  Neb.  523 : 564 

State  y.  Babcock,  21  Neb.  187 68 

State   V.    Barton,   91   Neb.    389 746 

State   V.   Beall,   48   Neb.   817 645 

State  y.  Bridgeton  ft  Millyllle  Traction  Co.,  62  N.  J.  Law,  592 114 

State  y.  Brunell,  29  Wis.  435 227 

State  y.  City  of  Kearney,  49  Neb.  325 437 

State  y.  City  of  South  Omaha,  33  Neb.  876 34 

State  y.  City  of  Wahoo,  62  Neb.  40 437 

State  y.  Coimty  Commissioners,  12  Neb.  54 566 

State  y.  Field,  26  Neb.  393 584 

State  y.  Fitzgerald,  72  Vt  142 864 

State  y.  Gaslin,  32  Neb.  291 798 

State  y.  Gayhart,  34  Neb.  192 453,  757 

State  y.  Gilbert,  147  N.  W.  (Minn.)  953 225 

State  y.  Lane,  147  N.  W.   (Minn.)    951 225 

SUte  y.  Matley,  17  Neb.  664 724 

State  y.  Nord,  73  Minn.  !...> 453 

State  y.  North  Lincoln  Street  R.  Co.,  34  Neb.  634 724 

State  y.  Noyak,  109  la.  717 156 

State  y.  Royse,  71  Neb.  1 437 

State  y.  Russell,  124  Wis.  648 66 

State  y.  Sioux  City  ft  P.  R.  Co.,  7  Neb.  367 114 

State  y.  Sklrylng,  19  Neb.  497 584 

State  y.  Village  of  College  View,  88  Neb.  232 677 

State  y.  Weber,  20  Neb.  467 420 


XXX  OASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

State  V.  Weston,  67  Neb.  175 6& 

State  Finaiice  Co.  v.  Beck,  15  N.  Dak.  374 453 

Steere   v.   Hoagland,   39   III    264 206 

Stelnkraus  v.  Hurlbert,  20  Neb.  519 ; 566 

Stewart  v.  Mather,  32  WU.  344 170 

Stewart  y.  Omaha  A  C.  B.  Street  R.  Co.,  83  Neb.  97 254 

Stewart  y.  Omaha  &  C.  B.  St  R.  Co.,  88  Neb.  209 283,  860 

Stewart  v.  Ridenour,  97  Neb.  451 757 

Stockwell  V.  Coleman,  10  Ohio  St.  33 231 

Stodden  y.  Anderson  ft  Winter  Mfg.  Co.,  138  la.  398 712 

Stramback  y.  Fidelity  Mutual  Life  Ins.  Co.,  94  Minn.  281 59 

Sweet  V,  State,  75  Neb.  263 245 

Swlhart  v.  Hansen,  76  Neb.  727 745 

Taylor  v.   Clendenlng,   4  Kan.   524 470 

Taylor  v.  State,  37  Neb.  788 152 

Taylor  v.  State,  86  Neb.  795 245 

Texas  C.  R.  Co.  v.  Eldrege,  155  S.  W.  (Tex.  Civ.  App.)  1010 648 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426 671 

Thomas  v.  People,  14  Colo.  254 186 

Thomas  v.   Shea,  90  Neb.   823 815 

Thomas  y.  Thomas,  16  Neb.  553 75 

Thompson  y.   Eagan,   70   Neb.    170 420 

Thompson  v.  Missouri  P.  R.  Co.,  51  Neb.  527 445 

Thompson  v.  Mt.  Vernon,  11  Ohio  St.  688 420 

Thompson  v.  Northern  P.  R.  Co.,  93  Fed.  384 311 

Thompson  v.  Pope,  77  Neb.  338 727 

Thompson  v  State,  6  Neb.  10 716 

Thomsen  v.  Dickey,  42  Neb.  314 453,  757 

Thomsen    v.   Jobst,   93    Neb.    375 532 

Tlngley  v.  Dolby,  13  Neb.  371 409 

Todd  V.  Crumb.  5  McLean  (U.  S.)   172 231 

Todd  y.  York  County,  72  Neb.  207 451 

Tootle  ft  Maule  v.   Dunn,  6  Neb.   93 166 

Treat  v.  Price,  47  Neb.   875 19 

Troxell   y.   Johnson,   52   Neb.    46 651 

Trumbower  y.  Lehigh  Valley  Transit  Co.,  235  Pa.  St.  397 590 

Turley  y.  State,  74  Neb.  471 296 

Turner  v.  Younker,  76  la.  258 167 

Tyler  v.  Hoover,  92  Neb.  221 771 

Tyler's  Ex'rs  v.  Winslow,  15  Ohio  St.  364 230,  872 

Tynan  v.  Tate,  3  Neb.  388 93 

Uihlein  v.  Gladieux,  74  Ohio  St.  232 516 

United  States  Nat  Bank  v.  Homestead  Bank,  18  N.  Y.  Supp.  768 53 

Van  Buren  v.  State,  65  Neb.  223 734 

Vanderburgh  v.  City  of  Minneapolis,  98  Minn.  329 830 


97  Xeb.]     cases  cited  BY  THE  COURT.  xxxi 

PAGE 

Van  Horn  v.  Cooper  A  Cole  Bros.,  8S  Neb.  687 667 

Van  Horn  t.  Van  Horn,  52  N.  J.  Law,  284 815 

Van  Valkenberg  v.  Rutherford,  92  Neb.  803 829 

Vaughn  v.  Menlove,  3  Blng.  N.  C.  (Eng.)  *468 285 

^Veeder  v.  McKinley-La9ning  Loan  &  Trust  Co.,  61  Neb.  892 191 

Venable  Bros.  v.  Southern  Granite  Co.,  135  Qa.  508 643 

Vlcksburg  ft  M.  R.  Co.  v.  Putnam,  118  U.  S.  545 314 

Village  of  Osmond  v.  Smathers,  62  Neb.  509 678 

VUlage  of  Wakefield  v.  Utecht,  90  Neb.  252 221 

Volk   V.    StowelU   98   Wis.   385 ^302 

VoUw  V.  McKeever,  76  Kan.  870 211 

Vought  V.  Foxworthy,  38  Neb.  790 613 

Walbridge  v.  Schuylkill  B.  R.  Co.,  190  Pa.  St  274 254 

Walrath  v.  State,  8  Neb.  80 158 

Walton,  Witten  &  Graham  v.  Miller,  109  Va.  210 334,  536 

Warth  V.  Baldwin,  84  S.  W.   (Ky.)    1148 811 

Waterman  v.  Waterman,  81  Wis.  17 819 

Watkins  v.  Wallace,  19  Mich.  57 166 

Webb  V.  Drake,  52  La.  Ann.  290 815 

Weber  v.   Kirkendall,  44  Neb.   766 409 

Welch  V.  New  York,  N.  H.  &  H.  R.  Co.,  176  Mass.  393 36» 

Wells  V.  Bloom,  96  Neb.  430 757 

Wells  ft  Co.  V.  Mehl,  25  Kan.  205 478 

Wendt  V.  Incorporated  Town  of  Akron,  142  N.  W.  (la.)  1024 348 

Western  Travelers  Accident  Ass'n  v.  Munson,  73  Neb.  858 286 

Western  Union  Telegraph  Co.  v.  Beals,  56  Neb.  415 705 

Western  Union  Telegraph  Co.  v.  Kemp,  44  Neb.  194 705 

Western  Union  Telegraph  Co.  v.  Lowrey,  32  Neb.  732 704 

Wheeler  v.  Oregon  R.  ft  N.  Co.,  16  Idaho,  375 709 

Whitcomb  v.  Bacon,  170  Mass.  479 211 

White  V.  Elgin  Creamery  Co.,  108  la.  522 53 

Whlteley  v.  Equitable  Life  Insurance  Society,  72  Wis.  170 572 

Wightman  v.  Village  of  Tecumseh,  157  Mich.  326 583 

Wilber  V.  Supreme  Lodge  New  England  Order  of  Protection,  192 

Mass.    477 369 

Williams  v.  Planters  Ins.  Co.,  57  Miss.  759 817 

Williams  v.  State,  60  Neb.  526 716 

WlUitto  V,  Chicago,  B.  A  K.  C.  R.  Co..  88  la.  281 248 

Winter  v.  Supreme  Lodge  K.  of  P.,  96  Mo.  App.  1 78 

Witt  V.  Caldwell,  95  Neb.   484 380 

Wittenberg   v.   MoUyneauz,   59   Neb.    203 774 

Wolf  V.  Smith,  149  Ala.  457 824 

Wolfe  Bros.  Shoe  Co.  v.  Bishop,  72  Kan.  687 27^ 

Woodruff  V.  State,  72  Neb.  815 49 

Wright  V.  Hicks,  12  Ga.  155 267 


xxxu  OASES  CITED  BY  THE  COURT.      [97  Neb. 

PAGE 

Wright  V.  State,  45  Neb.  44 465 

Wylie  V.  Coxe,  15  How.   (U.  S.)   415 305 

Yorgensen  y.  Yorgensen,  6  Neb.  383 651 

Young  y.  City  of  Broken  Bow,  94  Neb.  470 23£ 

Zahradnicek  y.  Selby,  15  Neb.  679 453 

Zlelke  y.  State,  42  Neb.  750 420 

Zimmerman  y.  Hafer,  81  Md.  347 267 

Zitnlk  y.  Union  P.  R.  Co.,  91  Neb.  679 710 

Zlttle  y.   Schleslnger,   46   Neb.   844 444 

Zweibel  y.  Caldwell,  72  Neb.  47 798 


STATUTES  AND  CONSTITUTIONAL  PROVISIONS 
CITED  AND  CONSTRUED. 


NEBRASKA 
Constitution 


pAGir 

Art  I,  sec.  2 67 

Art.  I,  sec.  3 389 

Art  I.  sec.   24 799 

Art  III,    sec    11 227 

Art  III,  sec.   15 80,  389 

Art  VIII,    sec.    5 837 

Art.  XVI,    sea    13 788 

Complete  Session  Laws 

1855-1866 
Vol.   1,  pp.  25,  96,  351 597 

Session  Laws 

1855 

P.  158. • 421 

P.  158,  sees.   1-3 422 

1858 

P.  256 421 

P.  256,  sees.  16,  17 424 

1877 
P.  168 139^ 

1879 

P.  240 791 

P.  240,   sec.    7 793 

P.  353,  sees.  53,  54 792 

P.  353,  sec,  55 789 

1881 
Ch.  61 425 

1883 
Ch.  47 820- 

97  Neb.  C.  (xxxiii) 


xxxiv  STATUTES,  ETC.,  CITED.  [97  Neb. 

1885 

PAGE 

Ch.  20,  p.  168 437 

1887 
Ch.  12,  p.  297 438 

1889 

Ch.  68  139 

Ch.  68,  art.  I,  sec.  7 146 

Ch.  68,  art  I,  sees.  8,  12-14 143 

Ch.  68,  art.  II,  sec.  11 143 

1891 

Ch.  21 792 

Ch.  50 96 

1893 
Ch.  8,  p.  134  438 

1895 
Ch.  69 139 

1897 
Ch.  32,  sec.  12 : 565 

1»01 
Ch.  36 838 

1903 

Ch.  53,  sec.  3 354 

Ch.  53,  sec.  17 352 

Ch.  73 217 

Ch.  73,  sec.  52 218 

1905 

Ch.  46 789 

Chs.  46,  65 792 

Ch.  55 79 

Ch.  55,  sec.  3 86 

1907 

Ch.  49 '. 545,  751 

Ch.  51 789 

1909 

Ch.  25 639 

Ch.  25,  sees.  8,  9 641 

Ch.  154 232 


97  Neb.]  STATUTES,  ETC.,  CITED.  xxxv 

1911 

PAGE 

Ch.  63 224 

Ch.  63,  sea  3 227 

ClL  163  139 

Ch.  153,  sec  21 140 

A17N0TATED  STATUTES 
1911 

Sec   6022 719 

Sec  7117 464 

Sec   8601 272 

Ck)iiFiLED  Statutes 

1901 

Ch.  18,  art.  Ill,  sees.  18-23 54 

Ch.  77,  art.  1,  sec  6 217 

Ch.  77,  art.  I,  sec  124 757 

1903 
Ch.  77,  art  1,  sec  214 452,  756 

1909 

Ch.  13,  art.  I,  sec  129,  subd.  LXI 621 

Ch.  16,  sees,  62,  67,  68 640 

Ch-  16,    sec    144m 642 

Ch.  77,  art  I,  sec  116 218 

1911 

Ch.  25,  sec  2 322 

Ch.  32,  sec  3 170 

Ch-  32,  sec  4 •... 178 

Revised  Statutes 

1913 

Sees.  367-364  624 

Sec     980    789 

Sees.  1104-1106 : 86 

Sees.  1177,  1180  98 

Sec  1180  95 

Sec  1265  751 

Sees.  1265-1272  546 

Sees.  1270,  1271  762 

Sec  1451 196 

Sec.  1477 618 

Sees.  1497,  1499,  8212,  8213,  8322,  8323 696 


xxxvi  STATUTES,  ETC.,  CITED.  [97  Neb. 

PAGE 

Sec.  1500  785 

Sees.  1526-1585  74» 

S^,  1956  78S 

Sec.  2114  10* 

Sec.  2651  204 

Sec.  2695  837 

Sec.  3104  823 

Sees.  3327,  3369  14« 

Sec.  3408  149 

Sec.  3412 139 

Sec.  3844 W<^ 

Sees.  3844-3898  388.425 

Sec.  3845  34 

Sees.  3859.  3862  391 

Sec.  3S69  419 

Sees.  4418,  4475  345 

Sees.  4422,  4471,  4473,  4475,  4523  132 

Sec.  4582  867 

Sec.  5090  675 

Sec.  5108  438 

Sec.  6133  825 

Sees.  5232,  5237  565 

Sees.  5288-6311  63 

Sees.  5316-5318  614 

Sec.  5942  122 

Sees.  6267,  6268 663 

Sec.  6339  218 

Sees.  6437,  6447  511 

Sec.  6442  512 

Sec.  6466  510 

Sec.  6558  756 

Sec.  6737  746 

Sec.  6942  747 

Sec.  7406  701 

Sec.  7567  871 

Sees.  7609,  7610 112 

Sec.  7654  544 

Sec.  7657 817 

Sec.  7884  81 

Sec.  7889  853 

Sec.  7907  296 

Sec.  7936  35 

Sec.  8143  294 

Sees.  8148-8159  295 

Sec  8168 494 

Sec,  8168  446 

Sec.  8192  886 


97  Neb.]  STATUTES,  ETC.,  CITED.  xxxvii 

PAGE 

Sec     8207 324,  801 

SecB.  8218-8235    »2 

Sees.  8237,  8238 188 

Sec     8256    320 

Sec     8257    232 

Sec     8259    233 

Sees.  8779,  8783,  8845   224 

Sees.  8816-8819 27 

Sec     9057    731 

Code 

Sec  10    871 

Sees.  10,   16    230 

Sec  13    ^  . .   593 

Sec  16   872 

Sec  602    324,  801 

Sec  621 446 

Criminal  Code 
Sec     210 227 

UNITED  STATES 

Constitution 
Art.  XIV,  sees.  1,  8,  subd.  3  ^ 389 

Statutes  at  Labge 

Vol.  30,  p.  560,  gee  17 653 

VoL  35,  pt  1,  cli.  149,  sec.  1 360 


CASES  DETERMINED 

IN  THE 

SUPREME    COURT    OF    NEBRASKA 

SEPTEMBER  TERM,  1914. 


John    E.    DbNoon,    appblleb,    v.    Lincoln    Traction 
Company,  appellant. 

Filed  Ootober  16,  1914.    No.  17,785. 

1.  Appeal:  Findinos:  Conflicting  Evidence.  In  an  action  at  law  and 
npon  a  trial  b^*  a  jnry,  all  queetions  of  fact  upon  conflicting  evidence, 
upon  which  reasonable  minds  might  differ,  are  for  the  consideration 
of  the  jnry,  and  their  finding  will  ordinarily  be  considered  as  flnaL 

2.  Street  Bailwaya:  Injuries  to  Pedestrians:  Nbguoencs:  Question 
FOB  Just.  Plaintiff  sought  to  cross  a  street  upon  which  there  was  a 
double  line  of  street  ear  tracks.  As  he  started  across  the  street  and 
tracks,  a  street  car  was  slowly  approaching,  crossing  another  street, 
with  the  evident  purpose  that  the  car  should  be  stopped  for  receiving 
and  discharging  passengers.  Another  street  car  was  approaching  the 
same  crossing  on  the  track  nearest  to  plaintiff.  Plaintiff,  supposing 
that  the  car  fiiet  referred  to  would  make  its  stop  in  the  usual  way, 
leaving  the  crossing  clear  so  that  he  could  safely  cross  both  tracks 
to  the  opposite  side  of  the  street,  proceeded  on  his  way,  safely  crossing 
the  first  track,  but  the  car  stopped  and  stood  across  his  way,  and, 
in  order  to  cross,  it  became  necessary  for  him  to  wait  for  the  car 
to  move  on,  or  change  his  course  and  pass  into  the  cross  street  around 
the  rear  of  the  car.  At  that  time  the  car  going  in  the  opposite  direc- 
tion was  close  upon  him,  pursuing  its  way  toward  the  opposite  side 
of  the  cross  street,  or  further  on  if  not  flagged.  The  space  between 
the  passing  cars  was  some  15  or  16  inches  in  width.  He  stood  dose 
to  and  against  the  car  which  had  stopped  on  the  crossing,  bat  the 
passing  car  struck  him,  inflicting  injuries.  In  an  action  by  him  for 
the  resulting  damages,  it  is  held  that,  under  the  circumstances,  the 
questions  of  defendant's  negligence  and  of  plaintiff's  contributory 
negligenee  were  queetions  of  fact  to  be  passed  upon  by  the  jury. 

97  Neb.1  (1) 


2  NEBRASKA  REPORTS.  [Vol.  97 

Be  Noon  y.  Lincoln  Traction  Co. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

G.  8.  Allen,  F.  E.  Bishop  and  O.  B.  Clark,  for  appel- 
lant. 

Morning  &  Ledwith,  contra. 

Reese,  C  J. 

This  is  an  action  against  the  Lincoln  Traction  Company 
for  personal  injuries  alleged  to  have  been  received  by 
plaintiff  by  being  struck  by  one  of  defendant's  cars,  and 
injured,  at  the  street  crossing  on  Twelfth  and  O  streets  in 
the  city  of  Lincoln.  The  pleadings  are  in  the  usual  form, 
plaintiff  charging  negligence  on  the  part  of  defendant,  and 
defendant  denying  negligence,  but  charging  contributoiy 
negligence  on  the  part  of  plaintiff.  As  no  question  is  raised 
on  the  pleadings,  they  need  not  be  stated.'  The  prayer  of 
the  petition  asks  judgment  for  f  10,000.  There  was  a  jury 
trial,  which  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  f  1,000.    Defendant  appeals. 

The  facts,  as  alleged  by  both  parties  and  substantially 
proved,  are  that  there  is  a  double  street  car  track  running 
east  and  west  on  O  street  crossing  Twelfth  street,  and  a 
single  track  running  north  and  south  on  Twelfth  street, 
the  tracks  being  in  the  middle  of  the  streets.  Plaintiff  was 
walking  south  on  the  east  side  of  Twelfth  street,  approach- 
ing O  street  for  the  purpose  of  crossing  to  the  south  side. 
As  he  entered  O  street  on  the  foot  crossing,  there  was  a 
car  going  east  just  crossing  Twelfth  street,  and  which 
.  would,  and  did,  stop  at  the  farther  or  east  side  for  the 
purpose  of  receiving  and  discharging  passengers.  At  the 
same  time  a  street  car,  going  west,  was  approaching  from 
the  east  about  one-half  block  away.  Plaintiff,  supposing 
the  car  going  east,  and  which  was  in  the  act  of  stopping, 
would  pass  the  foot  walk  in  the  usual  way,  and  thinking 
he  would  have  ample  time  to  cross  the  tracks  before  the 
west,  moving  car  would  reach  the  crossing,  started  to  cross 
the  street,  but,  after  crossing  the  north  track,  discovered 
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that  the  east  moving  car  had  stopped  directly  on  the  cross- 
walk, so  that  in  order  to  pursue  his  way  he  would  have 
to  walk  around  the  rear  end  of  the  car  into  Twelfth  street. 
Just  then  he  observed  the  west  moving  car  was  approach- 
ing at  what  he  alleges  and  testifies  was  a  high  rate  of 
speed,  and  which  would  not  give  him  sufficient  time  to  re- 
trace his  steps  or  to  pass  around  the  rear  of  the  other 
cap.  He  stopped,  and  crowded  up  to  the  standing  car  in 
order  that  the  west  running  car  might  pass  by  without 
striking  him.  The  passing  car  struck  him,  rolling  him 
between  the  cars  to  the  rear  of  the  car  headed  to  the  east- 
ward, when  he  was  thrown  to  the  ground  and  rolled  on  the 
pavement  some  distance  by  the  west  moving  car,  receiving 
the  injuries  complained  of. 

With  the  exception  of  the  question  of  the  rate  of  speed 
of  the  west  moving  car  at  the  time  it  struck  plaintiff,  there 
is  little  conflict  in  the  evidence.  It  is  conceded  that,  had 
the  car  headed  for  the  east  not  stopped  upon  the  cross- 
walk, and  thus  prevented  plaintiff  from  passing,  he  would 
have  had  sufficient  time  to  cross  both  tracks  to  safety,  but 
it  is  insisted  that  the  fact  that  the  car  stopped  on  and 
across  the  crosswalk  is  no  evidence  of  negligence.  The 
distance  between  the  two  tracks  is  about  iyo  feet,  and  the 
distance  between  the  two  cars  in  passing  is  about  15  or  16 
inchea  There  are  few  questions  of  law  presented.  As 
the  case  was  submitted  to  the  jury,  it  presented  the  is- 
sues :  Was  the  westbound  car,  which  struck  plaintiff,  run- 
ning at  a  high  or  dangerous  rate  of  speed,  under  the  cir- 
cumstances? As  we  have  seen,  there  was  a  conflict  in  the 
.evidence  as  to  this,  and  the  question  was  for  the  jury. 
Was  defendant  guilty  of  negligence  in  stopping  its  east- 
bound  car  as  it  did,  with  about  the  middle  of  the  car 
over  the  crosswalk,  those  in  charge  knowing  that  another 
car  would  pass  it  in  going  in  the  opposite  direction,  and 
that  persons  would  be  crossing  the  street  at  that  time? 
This  question  was  also  for  the  jury.  Was  plaintiff  guilty 
of  contributory  negligence  in  presuming  that  the  cross- 
walk would  be  cleared,  and  in  trying  to  cross  the  street  as 
he  did?    If  the  court  could  not  say  that  his  act  was  m 
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reckless  as  to  render  him  guilty  of  contributory  negligence 
as  matter  of  law,  the  question  would  also  be  for  the  jury 
under  proper  instructions  by  the  court.  These  proposi- 
tions are  too  well-settled  to  require  the  citation  of  authori- 
ties in  their  support.  All  questions  of  fact  upon  w^hich 
reasonable  minds  might  diflfer  must  be  solved  by  the  jury. 
McLean  v.  Omaha  d  C.  B.  R.  &  B.  Co.,  72  Neb.  450.  This 
we  take  it  is  the  settled  law. 

Defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "You  are  instructed  that  the  operation  of  the  east- 
bound  car  was  not  negligent  under  the  circumstances  in 
the  case.  Whether  the  car  stopped  with  the  rear  platform 
over  the  crossing  or  west  of  the  crossing  is  immaterial, 
and  you  will  find  for  the  defendant  on  the  issue  of  negli- 
gence in  the  operation  of  this  car."  The  court  refused  to 
give  the  instruction,  and  the  refusal  is  assigned  as  error. 
It  is  argued  with  considerable  force  that  the  fact  of  stop- 
ping at  the  point  named  cannot  be  held  to  be  negligent; 
that  defendant  has  the  right  to  stop  its  cars  "at  any  pllau!e 
on  the  track."  As  an  abstract  proposition,  this  is  prob- 
ably true,  but,  when  considered  in  the  concrete,  the  circum- 
stances must  be  taken  into  consideration.  As  an  extreme 
case,  suppose  a  fire  department  is  called  out  in  an  emer- 
gent case,  and  in  making  the  run  it  is  necessary  to  cross 
a  street  car  track,  has  the  street  car  company  the  right 
to  stop  its  cars  directly  in  the  way  of  the  fire  department, 
standing  its  car  directly  in  the  road,  thus  preventing  the 
department  from  crossing?  The  argument  claims  too 
much.  While  a  car  "may  be  lawfully  stopped  at  any  place 
on  the  track,"  as  a  general  rule,  yet  the  rights  and  safety 
of  others  must  be  considered.  While,  by  a  segregation 
and  division  of  the  evidence,  we  might  conclude  that  de- 
fendant had  the  right  to  stop  and  hold  its  car  as  it  pleased, 
without  negligence,  and,  if  the  testimony  of  the  motorman 
is  true,  there  was  no  negligence  in  the  speed  of  his  car,  we 
might  consider  that  defendant  was  free  from  negligence, 
but,  if  all  the  circumstances  chargeable  to  defendant  in 
the  management  of  both  cars  are  to  be  considered,  different 
conclusions  might  be  arrived  at,  and  that  defendant  should 
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be  held  liable;  all  of  which  goes  to  demonstrate  that  the 
questions  presented  were  for  the  consideration  of  the  jury. 
The  court,  therefore,. did  not  err  in  refusing  to  give  the 
instruction  asked. 

So  far  as  the  record  discloses,  the.  case  was  properly 
submitted  to  the  jury,  under  proper  instructions,  and  we 
are  unable  to  detect  any  error  prejudicial  to  defendant 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 


Louis  Pink  v.  State  of  Nebraska. 

FiLKD  OCTOBIR  16,  1914,    No.  18,617. 

Aaaault:  Sttfticiency  of  Evidence.  The  evidence,  substantial^  set  out  in 
the  opinion,  is  examined,  and  held  insufficient  to  sustain  a  conviction 
of  assault. 

Error  to  the  district  court  for  Gage  county :  Lbander 
M.  Pemberton,  Judge.    Reversed. 

A.  D.  McCandlesSy  for  plaintiff  in  error. 

Grant  G.  Martin,  Attorney  General,  Frank  E,  Edgerton 
and  Jean  Gobbey,  contra. 

Bbesb,  C.  J. 

A  complaint  was  filed  in  justice  court  in  Gage  county 
charging  that  plaintiff  in  error,  who  will  hereafter  be  re- 
ferred to  as  defendant,  on  the  6th  day  of  November,  1913, 
"unlawfully  and  maliciously  did  assault  and  threaten  in  a 
menacing  manner  to  shoot  and  kill  one  Anna  Harms." 
A  trial  was  had  before  the  justice,  who  found  defendant 
guilty  as  charged,  and  imposed  a  fine  of  |50,  with  f  46.60 
costs,  and  adjudged  that  he  stand  committed  until  the 
fine  and  costs  were  paid.  He  appealed  to  the  district 
court,  where  a  trial  was  had  in  which  the  court  instructed 
the  jury  in  effect  that  the  prosecution  was  for  an  assault 
only.    The  jury  found  defendant  "guilty  as  charged."    Af- 
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ter  the  filing  of  a  motion  for  a  new  trial  and  the  overruling 
of  the  same,  the  court  sentenced  the  defendant  to  pay  a 
fine  of  ^25y  and  the  costs  of  prosecution,  taxed  at  f  82.30. 
Defendant  brings  error. 

It  is  contended  that  the  court,  in  its  instructions,  and 
after  the  introduction  of  the  evidence,  erred  in  limiting 
the  prosecution  to  a  simple  assault.  We  can  see  nothing 
in  this  which  could  be  of  any  prejudice  to  defendant.  So 
far  as  the  instructions  of  the  court  to  the  jury  are  con- 
cerned, we  can  see  no  cause  for  complaint. 

The  principal  contention  of  defendant  is  that  the  evi- 
dence is  insufficient  to  sustain  a  T*erdict  of  guilty  of  even 
an  unlawful  assault.  At  the  time  of  the  alleged  assault, 
defendant  was  between  82  and  83  years  of  age.  He  owned 
a  farm  near  Wymore,  upon  which  were  two  houses,  barns, 
etc.,  some  distance  apart,  in  one  of  which  houses  defend- 
ant resided,  the  other  being  occupied  by  Harms,  who  was 
his  tenant.  Defendant  procured  his  son-in-law  Mr.  Bet- 
ting, who  resided  in  Kansas,  to  come  upon  the  farm,  take 
charge  of  its  management  to  some  extent  at  least,  and  re- 
main thereon.  On  the  day  before  the  alleged  assault,  de- 
fendant and  his  son-in-law  Betting  met  Harms,  and  de- 
fendant informed  Harms  that  Betting  was  there  looking 
after  defendant's  interests  on  the  farm,  and  to  which 
Harms  assented  by  saying,  "All  right."  Many  of  the  ma- 
terial statements  of  the  state's  witnesses  were  contradicted 
by  witnesses  for  the  defense,  but  the  testimony  of  the  wit- 
nesses for  the  state  alone  will  be  here  considered.  Those 
witnesses  were  Harms,  his  wife,  and  their  hired  man, 
Lewis.  Mrs.  Harms  testified  tliat  on  the  day  before  the 
altercation.  Betting  came  to  where  she  was  digging  pota- 
toes. As  what  there  occurred  constitutes  the  basis  for 
what  followed  next  day,  we  copy  the  essential  portion  of 
Mrs.  Harms'  testimony:  "Q.  When  did  you  first  see  him 
on  that  day?  A.  I  seen  him  cross  the  yard  in  the  morn- 
ing, and  about  an  hour  and  a  half  before  or  right  after 
dinner  I  seen  him  go  down  towards  our  house,  and  in  about 
an  hour  and  a  half  I  seen  him  standing  right  behind  me. 
Q.  You  were  busy  digging  potatoes  at  that  time?    A.    Yes, 
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sir,  *  *  *  Q.  Did  you  hear  him  approach?  A.  When 
I  looked  up  and  saw  him,  he  said,  ^How  do  you  do,'  and 
I  said,  *How  do  you  do,'  and  he  said,  ^Getting  any  pota- 
toes?' and  I  said,  'No,'  and  he  asked  me  whether  I  tried 
to  raise  potatoes  on  that  ground  before,  and  I  told  him, 
*No,'  and  he  began  and  examined  the  potatoes  in  the 
bucket,  and  he  said,  'Late  potatoes?'  and  I  told  him  I 
didn't  know  what  kind  of  potatoes  they  were.  He  exam- 
ined the  potatoes  in  my  bucket,  and  he  said,  'Yes,  they  are 
late  potatoes,'  and  I  told  him  I  didn't  know  what  kind  they 
were,  and  he  talked  on,  and  said,  'Is  this  all  the  potatoes 
you  have  got?'  I  didn't  answer  that,  and  he  walked  oflf 
to  the  creek  bank,  and  he  stood  there  10  or  15  minutes 
with  his  hands  in  his  pockets  and  his  cap  pulled  over  his 
eyes  doing  nothing  in  particular;  he  was  looking  down 
the  creek."  She  states  that  it  frightened  her  when  she 
first  saw  him.  "I  told  Mr.  Harms  that  evening  that  if  that 
fellow  was  coming  around  every  time  I  went  outside  and 
follow  me  around  I  wasn't  going  to  stay  there."  It  must 
be  observed  that  no  word  was  spoken  by  Mr.  Betting,  nor 
was  there  any  act  upon  his  part,  which  could  give  the  least 
oflfense  to  any  lady,  nor  did  he,  by  word  or  act,  violate 
the  most  stringent  rules  of  decorum  and  politeness.  When 
we  consider  that  he  had  but  a  day  or  two  before  entered 
upon  his  duties  to  take  charge  of  the  management  of  the 
farm,  it  was  but  natural  that  the  should  examine  the  land 
and  learn  what  he  could  as  to  its  quality  and  what  it  could 
produce.  It  may  be  that  at  that  time  Mrs.  Harms  may 
not  have  known  of  Betting's  relation  to  Fink,  or  to  the 
land,  but  her  husband  did,  and  if  she  made  the  complaint 
to  him  that  evening,  as  testified  by  her,  it  would  be  but 
natural  for  him  to  give  to  his  vdfe  the  information  which 
he  i>ossessed.  There  is  a  presumption  that  he  did,  but 
that  is  not  material,  for  he  well  knew  of  the  fact.  There 
is  a  small  artificial  lake  upon  defendant's  farm,  which, 
as  was  his  daily  custom,  defendant  visited  morning  and 
evening.  The  next  morning  early,  and  without  any  knowl- 
edge of  what  had  passed  between  Harms  and  his  wife  the 
evening  before,  he  and  Betting  started  to  the  lake,  and,  as 
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ducks  sometimes  visited  its  waters,  he  took  his  gun  with 
him  for  the  purpose  of  shooting,  if  any  ducks  were  there. 
The  road  passed  by  the  part  of  the  farm  occupied  by 
Harms,  his  tenant,  and  the  two  men  were  walking  orderly 
on  their  way.  Mrs.  Harms  saw  them  approaching  and  went 
to  where  her  husband  and  Lewis  were.  She  says  in  her 
testimony:  ^'I  knew  that  Mr.  Harms  was  going  to  ask 
this  fellow  who  he  was  and  what  business  he  had  around 
there."  Harms  did  know  who  he  was  and  his  business 
there.  Mrs.  Harms  knew  that  an  altercation  was  to  be 
had,  and  of  which  defendant  and  Betting  were  wholly  ig- 
norant When  their  approach  was  discovered,  Harms 
waited  for  them  to  come  to  where  he  was,  when  he  stepped 
toward  Betting,  and  asked  him,  whose  slave  driver  he  was, 
and  to  explain  what  business  he  had  there.  It  appears 
from  the  evidence  that  Betting  was  an  invalid,  and  de- 
fendant presented  his  gun  and  said,  ^^Stand  back,  or  I  will 
shoot."  Lewis  ordered  him  to  "put  up"  the  gun,  and  he 
pointed  it  at  Lewis.  Mrs.  Harms  appears  to  have  been 
standing  behind  her  husband,  and  at  that  time  she  stepped 
around  and  said :  "What  do  you  mean  by  hiring  strange 
men  to  follow  me  about  the  place?"  when  defendant  pre- 
sented the  gun  toward  her.  Just  then  Lewis  spoke  up  and 
said,  "Pred,  that  is  plenty.  You  can  have  him  pulled  for 
that."  Nothing  further  was  said  or  done.  Mrs.  Harms 
testified  that,  when  Harms  walked  up  to  Betting  and  asked 
him  whose  slave  driver  he  was,  he  was  shaking  his  finger 
at  Betting.  There  can  be  no  possible  doubt,  from  the  ac- 
tions of  the  Harms  party,  that  the  three  were  there  for  an 
unlawful  purpose,  viz.,  that  of  assaulting  a  man  over  82 
years  of  age  and  his  invalid  son-in-law,  but  with  no  possible 
excuse  therefor.  The  first  salutation,  "Whose  slave  driv^er 
are  you,"  was  calculated  to  provoke  trouble,  and  was  no 
doubt  intended  for  that  purpose.  Mrs.  Harms  testified 
that  the  episode  in  the  potato  patch  was  the  only  time 
Betting  had  ever  accosted  her,  and  that  he  had  never  at 
any  other  time  "followed  her  around."  Defendant,  no 
doubt  realizing  his  inability  at  his  infirm  age  to  cope  with 
the  three,  scared  them  off  with  the  only  weapon  he  is 
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shown  to  have  had,  and  when  they  retreated,  or  as  Mra. 
Harms  expressed,  "backed  off,"  he  passed  on  his  way, 
Lewis  remarking:  "That  is  plenty.  You  can  have  him 
palled  for  that."  It  is  not  contended  that  defendant  made 
any  attempt  to  shoot  any  one.  His  act  was  at  all  times 
purely  defensive.  He  did  not  seek  the  quarrel  and  never 
at  any  time  sought  to  prolong  it.  The  witnesses  say  he 
used  rough  language  to  them  as  he  presented  the  gun. 
The  two  combined  seem  to  have  had  the  intended  effect 
of  scaring  off  his  assailants,  which  was  all  he  ever  tried 
to  do.  The  testimony  on  the  part  of  the  defense  presented 
a  different  contention,  but  we  do  not  base  our  conclusion 
upon  any  conflict  in  the  evidence.  If  every  word  stated 
by  the  witnesses  for  the  state  is  true,  there  was  nothing 
more  than  an  effective  defense  offered  by  defendant,  and 
there  was  nothing  upon  which  a  conviction  can  rest. 

The  verdict  and  judgment  are  set  aside,  and  the  cause 
Is  remanded. 

Bevebsed. 

BosE,  J.,  not  sitting. 


Alfred  E.  Hayward  v.  State  of  Nebraska. 

Filed  October  16,  1914.    No.  18,645. 

1.  BmglAcy:  Suiticisnot  or  Evidengb.  The  evidence,  the  substaiice  of 
which  is  stated  in  the  opinion,  is  held  insufficient  to  sustain  a  conyietion 
of  burglary. 

2.  Instnictoiui  6  and  7,  copied  in  the  opinion,  held  to  have  been  erro- 
neously given. 

Error   to   the   district   court   for    Lancaster   county: 
P.  James  Cosgrave,  Judge.    Reversed. 

•  Morning  &  Leduoith  and  Bruce  Fullerton  for  plaintiff  in 
error. 

Orant   O.  Martin,  Attorney   General,  and  Frank  E. 
Edgerton,  contra. 
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Reese,  C.  J. 

An  information  was  jlled  in  the  district  court  charging 
plaintiff  in  error,  who  will  hereafter  be  referred  to  as  de- 
fendant, with  the  crime  of  burglary,  by  breaking  and  en- 
tering into  a  public  building  in  the  city  of  Lincoln,  known 
as  the  "Young  Men's  Christian  Association  Building," 
Tsith  the  intent  to  steal  property  of  value  therein.  A  jury 
trial  was  had,  which  resulted  in  a  verdict  of  guilty,  when 
he  was  sentenced  to  pay  a  fine  of  ^00  and  the  costs  of 
prosecution,  and  that  he  be  imprisoned  until  the  fine  and 
costs  were  paid.  He  brings  the  case  to  this  court  by  pro- 
ceedings in  error;  his  principal  contentions  being  that  the 
court  erred  in  certain  instructions,  and  that  the  evidence 
is  insufficient  to  sustain  a  conviction. 

The  evidence  shows  that  there  is  a  telephone  booth  sit- 
uated in  the  office  or  the  lobby  of  the  building  referred  to, 
and  that  the  first  that  was  noticed  of  defendant  being 
present  was  when  he  applied  to  the  person  in  charge,  at 
the  clerk's  counter,  and  asked  that  the  fan,  which  was 
running  in  the  booth,  be  turned  off,  which  was  done,  and 
the  fan  stopped.  The  defendant  entered  the  booth  as 
though  for  the  purpose  of  telephoning  to  some  one.  The 
money  drawer  in  the  booth  cabinet  was  connected  by  a 
secret  wire  to  an  instrument,  termed  a  "buzzer,"  at  the 
clerk's  desk,  so  as  to  set  in  motion  said  buzzer  upon  the 
opening  of  the  money  drawer.  The  buzzer  gave  an  alarm, 
when  two  of  the  men  in  charge  hastened  to  the  booth  and 
found  defendant  therein,  apparently  in  the  act  of  tele- 
phoning to  some  one,  the  money  drawer  open  with  a.  key 
protruding  from  the  keyhole  in  the  lock  therein.  The 
contention  on  the  part  of  the  state  is  that  defendant 
must  have  broken  into  the  main  building,  as  all  the  doors 
by  which  an  entry  could  have  been  made  were  equipped 
with  strong  springs,  which  automatically  closed  the  doors 
upon  any  one  passing  through  and  releasing  the  open 
doors.  There  were  no  locks  nor  latches  on  the  doors,  they 
being  held  closed  by  the  springs.  While  there  is  no  direct 
evidence  as  to  how  or  by  what  method  defendant  gained 
access,  it  is  contended  that  he  must  have  pushed  open  one 
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of  the  swinging  doors,  and  thus  made  his  entrance  to  the 
lobby;  the  assumption  being  that  such  entry  was  with 
felonious  intent.  There  was  evidence  that  another  drawer 
of  the  same  kind,  in  another  building,  was  opened  that 
afternoon,  a  short  time  before  defendant's  appearance  in 
the  lobby,  and  money  extracted ;  certain  marked  coins  hav- 
ing been  taken  therefrom  and  found  on  his  person  at  the 
time  of  his  arrest.  This  evidence  was  competent  for  the 
purpose  of  showing,  ks  a  circumstance,  his  intent  to  steal. 
It  is  fundamental  that,  in  order  to  prove  burglary,  there 
must  be  evidence  tending  to  prove  the  unlawful  breaking 
and  entry,  and  that  such  unlawful  acts  were  with  felo- 
nious intent,  as  described  in  section  8643,  Rev.  St.  1913. 
The  act  of  breaking  may  be  shown  by  proof,  either  direct 
or  circumstantial.  The  breaking  may  be  by  the  mere  push- 
ing open  of  a  closed  door,  even  though  unlatched  or  un- 
locked; but  there  must  be  proof  of  the  breaking.  The 
breaking  must  be  accompanied  by  an  unlawful  intent;  if 
not,  it  is  not  burglary.  This  intent  may  also  be  proved  by 
direct  or  circumstantial  evidence.  If  the  criminal  intent 
or  purpose  is  not  formed  at  or  before  the  entry,  it  is  not 
burglary.  The  intent  must  be  accompanied  by  the  act  of 
breaking  and  entry.  These  rules  are  fundamental  and 
well  understood,  are  included  in  the  statute,  and  the  cita- 
tion of  authorities  in  their  support  is  not  necessary.  It  is 
also  well  understood  that  every  material  element  of  a  crime 
chained  must  be  proved  beyond  a  reasonable  doubt.  The 
jury  were  so  instructed  in  this  case. 

The  Young  Men's  Christian  Association  Building  is  a 
public  building.  In  a  sense  it  is  similar  to  a  hotel.  The 
public  is  invited  to  enter.  Meals  are  furnished  at  specified 
rates  for  all  who  may  desire  them.  While  nothing  was 
stolen,  it  is  contended  that  an  attempt  to  rifle  the  money 
drawer  was  made,  and  that  defendant  was  frustrated  in 
the  attempt.  This  might  be  true,  and  yet  he  may  have 
been  innocent  of  the  breaking.  The  evidence  shows  that 
defendant  was  within  the  booth  about  7  o'clock  p.  m.  ;  that 
he  had  prior  to  that  time  asked  to  have  the  fan  turned 
off,  and  no  one  testified  to  any  knowledge  of  when  or  how 
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he  entered  the  building.  It  is  to  be  presumed  that  it  was 
some  minutes  before  he  entered  the  booth.  The  evidence 
is  that  from  6  to  7 :30  o'clock  in  the  afternoon  about  500 
people  enter  the  buili^ng,  passing  through  the  doors.  It 
must  be  that,  in  such  a  rush,  many  pass  through  an  open 
doorway,  the  spring  door  being  held  open  by  those  pass- 
ing through.  The  evidence  tends  to  show  that  defendant 
entered  during  that  time.  Did  he  open  the  door  to  make 
the  entry,  or  did  he  pass  through  an  open  doorway?  There 
is  no  hint  in  the  evidence  upon  this  subject.  When  two 
equal  presumptions — one  in  favor  of  innocence,  the  other 
in  favor  of  guilt — are  presented,  the  one  in  favor  of  in- 
nocence is  to  be  preferred  and  applied.  In  this  regard 
the  evidence  fails  to  establish  defendant's  guilt  beyond  a 
reasonable  doubt. 

Complaint  is  made  of  instructions  numbered  6  and  7, 
given  to  the  jury  by  the  court.    They  are  here  copied. 

No.  6.  ^*It  is  a  familiar  principle  that  a  ^breaking*  nec- 
essary to  constitute  the  crime  of  burglary  may  be  any  act 
of  physical  force,  however  slight,  by  which  the  obstruc- 
tion to  the  entering  is  removed.  The  lifting  of  a  hook 
with  which  a  door  is  fastened,  or  the  opening  of  a  closed 
door  in  order  to  enter  a  building,  is  ^breaking'  within  the 
accepted  definition  of  burglary,  although  the  entry  might 
havie  been  effected  through  a  door  already  open." 

No.  7.  "The  jury  are  further  instructed  that,  if  in  this 
case  you  believe  beyond  a  reasonable  doubt  that  the  ac- 
cused, Hayward,  entered  the  building  without  unlocking 
the  door,  or  without  using  force  in  opening  a  door  so  as 
to  enter,  then  you  will  find  defendant  not  guilty,  and  will 
acquit  him  of  the  crime  charged." 

The  principal  objection  to  the  sixth  instruction  is  to 
the  closing  or  last  clause  thereof,  to  wit,  "although  the 
entry  might  have  been  effected  through  a  door  already 
open."  It  must  be  conceded  that  the  language  might  tend 
to  leave  one  in  doubt  as  to  its  meaning.  If  it  meant  that 
defendant  would  be  guilty  if  he  entered  through  an  open 
door,  the  instruction  is  clearly  wrong,  for  in  that  case  there 
would  be  no  "breaking."     If  it  meant  that  the  fact  the 
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Other  doors  were  open  and  defendant  broke  in  through  a 
closed  door  it  would  be  breaking,  the  instruction  would 
not  be  objectionable.  In  any  event  the  instruction  is  am- 
biguous, and  should  not  have  been  given  in  the  form 
adopted. 

The  seventh  instruction  was,  no  doubt,  an  oversight  on 
the  part  of  the  court,  for  it  reTerses  the  rule  of  law  ap; 
plicable  to  the  case.  It  was  not  necessary  for  the  jury  to 
believe  beyond  a  reasonable  doubt  that  defendant  had  not 
done  the  things  charged  in  order  to  acquit  him.  The  in- 
struction is  clearly  erroneous.  Flege  v.  State,  93  Neb. 
610. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded. 

Reversed. 

Rose,  J.,  not  sitting, 

Pawcett,  J.,  dissenting. 

There  is  nothing  in  the  point  that  the  Young  Men's 
Christian  Association  Building  was  a  public  building  and 
that  from  6  to  7:30  in  the  evening  a  large  number  of 
people  passed  through  th6  doors  into  the  building.  People 
who  so  pase  into  the  building  do  so  by  invitation  of  the 
Young  Men's  Christian  Association  for  lawful  purposes. 
This  invitation  does  not  extend  to  one  who  desires  to  enter 
for  the  commission  of  a  larceny.  That  the  defendant  en- 
tered the  building  for  the  purpose  of  committing  a  larceny 
is  established  beyond  a  reasonable  doubt.  The  uncontra- 
dicted testimony  shows  that  on  the  afternoon  and  evening 
in  question  the  doors  of  the  building  were  closed.  Defend- 
ant entered  the  building  through  the  door.  There  was  no 
other  way  he  could  enter.  In  order  to  gain  an  entrance 
through  the  door,  every  reasonable  probability  is  that  he 
opened  the  door  himself.  No  one  saw  him  enter,  and  so 
it  is  held,  in  the  majority  opinion,  that  there  is  no  proof 
of  a  forcible  entry,  so  as  to  make  the  crime  burglary.  In 
order  to  reach  this  conclusion,  the  improbable  presump- 
tion is  drawn  that  some  one,  who  was  lawfully  entering, 
may  havie.  preceded  the  defendant  into  the  building  and 
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held  the  door  open  for  him  to  enter.  While  such  a  cir- 
cumstance is  possible,  it  is  too  remote  a  probability  to 
warrant  the  setting  aside  of  the  conviction  of  a  man  who, 
the  evidence  shows  beyond  a  reasonable  doubt,  upon  any 
reasonable  hypothesis,  is  guilty  of  the  crime  charged.  If 
criminals  can  thus  es^*ape  their  just  deserts,  then  verily 
the  proverb,  "The  way  of  the  transgressor  is  hard,"  is  re- 
versed. 

Instruction  No.  6  could  not  by  any  possibility  have  prej- 
udiced the  defendant. 

Instruction  No.  7,  quoted  in  the  opinion,  standing  alone, 
might  be  held  to  have  been  prejudicial;  but,  when  taken 
in  connection  with  No.  8,  which  immediately  follows  it,  it 
is  idle  to  claim  that  the  defendant  was  prejudiced.  In- 
struction No.  8  reads:  "The  jury  is  further  instructed 
that,  in  order  to  find  the  defendant  guilty  of  the  charge 
of  burglary,  it  is  necessary  for  the  state  to  establish  that, 
at  the  time  that  defendant  entered  the  Young  Men's  Chris- 
tian Association  Building,  he  had  an  intention  of  stealing 
property  from  said  building,  and  that  he  forcibly  broke 
into  said  building  for  the  purpose  of  carrying  out  his  in- 
tention to  steal  property  from  said  building."  This  in- 
struction clearly  and  properly  told  the  jury  what  the 
state  must  prove  to  warrant  a  conviction,  and,  it  follow- 
ing immediately  after  instruction  No.  7,  the  jury  could 
not  have  been  misled. 

The  doors  of  the  penitentiarj'^  should  swing  evenly.  The 
outward  swing  is  easy  these  days,  and  the  inward  swing 
should  not  be  made  too  hard. 


Emmet  Hileman,  appellee,  v.  Charles  H.  Maxwell, 

appellant. 

Filed  October  16,  1914..  No.  17,840. 

1.  New  Trial:  Evidence.  A  new  trial  should  be  allowed,  when  it  is  clear 
that  material  uncontradicted  evidence  has  been  disregarded  bj  the  jury, 
and  which,  if  considered  and  give^  due  weight,  would  have  required 
a  different  verdict  from  that  returned. 
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2.  CompromlBe  and  Settlement:  Consideration.  <' Where  there  is  a  bona 
fide  dispute  between  parties  as  to  the  amount  due  upon  an  account, 
and  the  debtor  tenders  a  less  amount  than  the  claim  in  full  settlement, 
which  the  creditor  accepts,  with  knowledge  that  it  was  tendered  as  a 
full  settlement,  the  dispute  will  be  a  sufficient  consideration  to  uphold 
the  settlement,  and  will  bar  a  recovery  upon  the  remainder  of  the 
claim."  Partridge  Lumber  Co,  v.  Phelps-Bumiss  Lumber  cf-  Coal  Co., 
91  Neb.  396. 

Appeal  from  the  district  court  for  Dakota  county :  Guy 
T.  Graves,  Judge.    Reversed, 

a.  E,  Evans,  for  appellant. 

J.  J.  McAllister  and  W-  F.  Steiiteville,  contra. 

Barnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Dakota  county,  in  a  suit  brought  by  one  Emmet  Hile- 
man against  Charles  H.  Maxwell  to  recover  the  sum  of 
f334.05,  alleged  to  be  due  the  plaintiff  for  work  and  labor 
by  himself  and  team  from  the  3d  day  of  April,  1907,  to 
January  5, 1910.  To  plaintiff's  petition  defendant  filed  an 
answer,  setting  out  certain  payments  made  to  plaintiff 
during  the  time  he  was  employed,  amounting  to  f  559.15, 
and  a  claim  against  plaintiff  for  |430  alleged  to  be  due 
defendant  for  feeding  and  housing  certain  domestic  ani- 
mals belonging  to  plaintiff  during  the  time  he  was  em- 
ployed by  defendant,  and  the  cost  of  keeping  plaintiff's 
team  when  it  was  not  working.  Defendant  denied  that 
plaintiff  worked  for  him  during  all  of  the  time  mentioned 
in  his  petition,  and  alleged  that  during  that  time  there 
were  ten  days  in  which  the  plaintiff  performed  no  labor 
for  the  defendant.  As  a  further  defense  defendant  pleaded 
a  settlement  between  himself  and  the  plaintiff  on  January 
5,  1910,  in  which  it  was  found  and  agreed  that  the  de- 
fendant owed  the  plaintiff  the  sum  of  |47.35;  that  plain- 
tiff then  and  there  paid  defendant  in  full,  by  giving  him 
f20  in  cash  and  a  check  for  |27.35,  which  plaintiff  ac- 
cepted, retained  and  cashed  in  full  payment  of  all  of  his 
demands  and  claims  against  the  defendant.     The  reply 
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put  in  issue  the  allegations  of  the  answer.  On  the  issues 
thus  joined  a  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  for  the  sum  of  $326.35,  and  the  defendant 
has  appealed. 

It  is  defendant's  contention  that  the  verdict  and  judg- 
ment are  not  sustained  by  the  evidence.  It  appears  from 
the  record,  without  dispute,  that  on  the  3d  day  of  April, 
1907,  the  parties  entered  into  an  agreement  whereby  de- 
fendant employed  the  plaintiff  to  work  for  him  about  his 
place  in  town  and  on  his  farm  near-by  for  $50  a  month 
when  he  used  his  team,  and  $40  a  month  when  he  worked 
without  his  team;  that  plaintiff  accepted  such  employ- 
ment, and  in  a  day  or  two  commenced  to  work  for  the 
defendant.  Shortly  thereafter  plaintiff  asked  the  defend- 
ant if  he  could  turn  his  domestic  animals  into  defendant's 
yards  and  sheds,  and  defendant  replied  that  he  could  do 
so,  provided  he  would  pay  for  the  feed  consumed  by  them. 
Some  talk  w^as  had  as  to  what  such  feed  would  be  worth, 
and  it  was  agreed  that  whatever  the  neighbors  would  say 
it  was  worth  the  plaintiff  should  pay  the  defendant.  There 
Is  no  disagreement  as  to  the  terms  of  the  contracts.  The 
testimony  shows  that  there  was  a  partial  settlement  be- 
tween the  parties  on  June  3,  1908,  at  which  time  the  de- 
fendant owed  the  plaintiff  $63.  The  parties  were  not 
agreed  as  to  what  plaintiff  should  pay  defendant  for  feed- 
ing and  housing  his  stock,  and  that  matter  was  left  open 
for  further  consideration.  The  plaintiff  testified  that  he 
worked  for  defendant  from  June  3,  1908,  to  January  5, 
1910,  and  that  a  greater  part  of  that  time  he  worked  with 
his  team.  This  defendant  admitted,  but  showed  that  plain- 
tiff lost  ten  days  during  that  time,  doing  no  work  at  all, 
and  that  for  five  months  during  his  employment  his  team 
was  not  used  in  working  for  the  defendant,  and  those 
facts  were  not  disputed  by  the  plaintiff.  So  it  may  be 
said  that  it  was  fairly  established  that  plaintiff's  wages 
for  himself  and  his  team  amounted'  to  the  sum  of  $983, 
including  the  $63  due  him  at  the  June  settlement  of  1908. 
The  testimony  shows,  without  dispute,  that  defendant  had 
paid  the  plaintiff  the  sum  of  $559.15,  without  allowing 
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anything  fop  the  feed  and  care  fnmished  plaintiff  for  his 
Btock.  This  would  leave  defendant  indebted  to  plaintiff 
in  the  sum  of  f422.8o. 

It  appears  from  the  testimony  that  plaintiff  had  in  de- 
fendant's yards  two  cows  all  of  the  time  of  his  employ- 
ment, three  head  of  horses  about  two  months,  a  mare  and 
colt  about  45  days,  one  colt  from  May  9,  1909,  to  January 
5,  1910,  two  calves  for  November,  1909,  two  colts  from 
October  20  to  December  26,  1907,  one  mule  for  a  month 
and  a  half,  in  April  and  May,  1907.  Plaintiff's  animals 
were  fed  hay,  alfalfa,  kafir-com,  grain,  com,  and  straw. 
In  fact,  they  were  fed  and  cared  for  the  same  as  was 
defendant's  own  stock.  In  addition  to  this,  defendant  fed 
plaintiff's  team  &ve  months  during  which  time  plaintiff 
did  not  work  them  for  the  defendant.  Plaintiff  by  his 
own  testimony  fixed  the  value  of  the  feed  furnished  his 
Btock  at  the  sum  of  f  146.50.  This  would  leave  as  a  balance 
due  him  the  sum  of  f276.35,  while  the  verdict  and  judg- 
ment in  his  favor  was  for  f 326.35.  We  find  from  the  bill 
of  exceptions,  however,  that  plaintiff  furnished  no  com- 
I)etent  evidence  of  the  value  of  the  feed  and  care  furnished 
by  defendant  for  his  stock.  No  witness  testified  for  him  on 
that  question,  and  his  own  evidence  was  clearly  incompe- 
tent. He  testified  at  first  that  he  did  not  know  what  the 
feed  was  worth,  and  after  an  adjournment  he  stated  he 
knew  what  some  of  it  was  worth,  and  so  the  only  competent 
evidence  on  that  point  was  the  testimony  of  the  defend- 
ant's witnesses,  who  were  farmers,  and  knew  the  value  of 
the  feed  and  care  for  such  animals  as  plaintiff  testified 
had  been  kept  and  fed  in  defendant's  yards,  bams,  and 
sheds.  The  lowest  amount,  according  to  the  testimony  of 
defendant's  witnesses,  which  the  plaintiff  should  pay  the 
defendant,  was  |348.75.  This,  if  the  jury  had  regarded 
the  evidence,  would  have  entitled  the  defendant  to  a  ver- 
dict of  something  like  $72.40.  It  thus  appears  beyond  all 
question  that  the  verdict  and  judgment  were  not  sustained 
by  plaintiff's  own  evidence.  We  are  therefore  constrained 
to  hold  that  defendant's  contention  on  this  point  should 
be  sustained. 

97  Neb.  2 
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On  the  question  of  the  final  settlement  between  the  par- 
tieSy  the  evidence  shows  that  plaintiff  asked  the  defendant 
for  a  settlement.  They  took  their  books  and  went  over  the 
matter,  and  it  was  found  that  defendant  owed  the  plain- 
tifif  147.35.  Defendant  testified  that  he  asked  the  plain- 
tiff if  he  wanted  his  money,  and  he  said  he  did;  that  he 
thereupon  paid  the  plaintiff  by  giving  him  a  J20  bill,  which 
he  had  in  his  pocket,  and  a  check  on  the  bank  for  |27.35,  on 
the  face  of  which  he  plainly  wrote  "Bal.  in  full  to  date;" 
that  plaintiff  accepted  the  check,  retained  it  some  little 
time,  and  cashed  it.  This  the  plaintiff  admitted,  and  the 
check  was  introduced  in  evidence ;  but  the  plaintiff  claimed 
that  he  did  not  read  the  check,  and  did  not  see  the  plainly 
written  statement  thereon  that  it  was  the  payment  of  the 
balance  due  him  in  full. 

Defendant  produced  one  J.  P.  Rockwell  as  a  witness 
in  his  behalf,  who  testified  that  he  was  well  acquainted 
with  both  parties  to  the  transaction,  and  that  soon  after 
the  5th  day  of  January,  1910,  the  plaintiff  told  him  that 
he  had  quit  working  for  Maxwell.  He  said  he  was  some- 
what disappointed;  that  he  did  not  get  as  much  money  as 
he  expected;  that  he  expected  to  do  some  things  that  he 
could  not  do  because  he  did  not  get  as  much  money  as 
he  expected  when  they  settled;  that  Maxwell  did  not  owe 
him  as  much,  according  to  the  settlement,  as  he  expected ; 
that  he  did  not  think  the  settlement  was  right;  that  he 
was  not  satisfied  with  it;  and  that  he  was  not  going  to 
stand  by  it.  On  cross-examination  witness  said,  in  sub- 
stance, that  plaintiff  stated  that  Maxwell  charged  him  too 
much  for  keeping  his  stock.  The  plaintiff  testified  that 
no  such  conversation  occurred  between  himself  and  the 
witness  Rockwell.  His  only  explanation  of  why  he  re- 
tained the  check  and  cashed  it  was  that  he  did  not  see 
the  indorsement  of  "payment  in  full"  which  appeared 
upon  the  face  of  the  check  itself.  Upon  this  branch  of 
the  case  it  is  clear  that  the  jury  paid  no  attention  whatever 
to  the  evidence. 

It  is  contended  by  the  defendant  that,  plaintiff  having 
received  and  accepted  the  check  and  the  J20  in  cash,  such 
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payment  should  be  held  to  be  a  complete  satisfaction  of 
the  matter  in  controversy.  In  support  of  this  contention 
counsel  for  the  defendant  cites  a  large  number  of  cases, 
among  which  is  found  Partridge  Lumber  Co,  v,  Phelps- 
Burru^s  Lumber  &  Coal  Co.,  91  Neb.  396,  Chicago,  R.  /. 
&  P.  R.  Co.  V.  Buckstaff,  65  Neb.  334,  and  Treat  v.  Price, 
47  Neb.  875. 

In  the  first  of  these  cases  it  was  said :  "Where  a  cer- 
tain amount  of  money  is  tendered  by  a  debtor  to  a  creditor 
on  condition  that  he  accept  it  in  full  satisfaction  of  his 
demand,  the  sum  due  being  in  dispute,  the  creditor  must 
either  refuse  the  tender  or  accept  it  as  made,  subject  to 
the  condition.  If  he  accepts  it,  he  accepts  the  condi- 
tion also,  notwithstanding  any  protest  he  may  make  to 
the  contrary."  It  was  further  held  in  that  case:  "When 
there  is  a  bona  fide  dispute  between  parties  as  to  the 
amount  due  upon  an  account,  and  the  debtor  tenders  a 
less  amount  than  the  claim  in  full  settlement,  which  the 
creditor  accepts,  with  knowledge  that  it  was  tendered  as 
a  full  settlement,  the  dispute  will  be  a  sufficient  consid- 
eration to  uphold  the  settlement,  and  will  bar  a  recovery 
upon  the  remainder  of  the  claim."  This  rule  was  also  an- 
nounced in  Chicago,  R,  I.  &  P.  R,  Co.  v.  Buckstaff,  65  Neb. 
334. 

In  Treat  v.  Price,  47  Neb.  875,  it  was  said:  "The  rule 
that  when  a  certain  sum  is  due  from  one  to  another,  the 
payment  of  a  lesser  sum  is  no  discharge  as  to  the  remain- 
der, notwithstanding  an  agreement  to  that  effect,  is 
founded  upon  the  fact  that  the  latter  agreement  is  without 
consideration.  Such  rule  does  not  apply  where  the  amount 
due  is  disputed  or  unliquidated."  It  was  further  held: 
"Where  a  certain  sum  of  money  is  tendered  by  a  debtor 
to  a  creditor  on  condition  that  he  accept  it  in  full  satis- 
faction of  his  demand,  the  sum  due  being  in  dispute,  the 
creditor  must  either  refuse  the  tender  or  accept  it  as  made, 
subject  to  the  condition.  If  he  accepts  it,  he  accepts  the 
condition  also,  notwithstanding  any  protest  he  may  make 
to  the  contrary." 
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This  rule  seems  to  be  well  settled  by  the  great  weight 
of  authority.  In  opposition  to  this  rule  the  plaintiff  has 
directed  our  attention  to  Rapp  v.  Giddinga,  4  S.  Dak.  492. 
In  that  case  it  was  said:  "Where  payment  is  made  by 
check,  which  recites  on  its  face,  4n  full  of  all  demands,' 
such  words  will  constitute  a  receipt  in  full,  as  against  the 
payee,  only  when  it  is  shown  that  he  had  knowledge  of 
the  presence  of  such  words,  or  facts  are  sho^Ti  which  in 
law  would  charge  him  with  such  knowledge.''  Counsel 
also  cites  National  Life  Ins.  Co,  v.  Qohle,  51  Neb.  5.  In 
that  case  it  was  held :  "In  the  absence  of  an  express  agree- 
ment or  other  circumstances  avoiding  the  operation  of  the 
rule,  the  remittance  of  a  bank  draft  is  not  a  payment  in 
fact  until  the  draft  has  been  received,  presented,  and  hon- 
ored. A  written  acknowledgment  or  receipt  of  payment 
is  not  conclusive,  when  the  medium  of  the  remittance  upon 
which  it  is  based  has  failed."  Defendant's  counsel  also 
cites  30  Cyc.  1223,  and  9  Ency.  of  Evi.  728.  These  au- 
thorities are  not  directly  in  point,  and  it  is  difficult  for 
us  to  see,  in  the  light  of  the  evidence,  how  the  plaintiff 
could  havie  been  mistaken  or  have  failed  to  observe  the 
plainly  written  words  "Bal.  in  full  to  date,"  which  are 
found  upon  the  face  of  the  cheek  which  he  accepted,  held 
for  some  little  time,  and  finally  cashed  at  the  bank.  As 
we  view  the  evidence,  it  was  sufficient  to  require  the  jury 
to  return  a  verdict  for  the  defendant.  It  is  not  necessary 
to  consider  the  rest  of  the  errors  assigned. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed. 

« 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Sunderland  &  Saunders,  appellants,  v.  Frank  B. 
Hibbard,  appellee. 

FiLKD  October  16,  1914.    No.  17,861. 

1.  Gaming:  Intent:  Action  fob  Commission.  In  an  action  bj  an  agent 
against  a  priucipal  to  recover  for  alleged  commissions  and  money 
advanced  for  the  principal  in  transactions  involving  alleged  purchases 
of  grain  on  the  Chicago  board  of  trade  for  future  delivery,  the  question 
is  whether  the  intention  was  that  the  principal  should  become  the 
actual  buyer  of  grain  through  the  agency  of  the  commission  mer- 
chants, or  whether  they  expressly  or  impliedly  agreed  to  act  as  the 
principal's  agents  in  gambling  purchases  of  grain  which  the  principal 
had  no  intention  of  receiving. 

2.  :  Transactions  of  Board  of  Tradk:  Evidence.  Evidence  ex- 
amined, and  held,  that  the  only  conclusion  to  be  reached  from  the 
testimony  is  that  the  contract  was  based  on  a  wi^^ering  transaction; 
that  there  was  in  fact  no  intention  on  the  part  of  the  parties  to  engage 
in  a  bona  fide  purchase,  to  be  followed  by  an  actual  delivery  of  the 
commodity  in  which  they  nominally  dealt;  that  such  transaction  was 
a  gambling  venture  and  speculation  in  the  fluctuation  in  the  price  of 
wheat  in  the  market,  and  was  a  violation  of  the  provisions  of  section 
8816,  Bev.  St.  1913,  and  contrary  to  public  policy. 

3.  :  Enforcement  of  Contract.     In  such  a  case  the  courts  of 

this  state  will  not  aid  either  party  to  the  transaction. 

Appeal  from  the  district  court  fop  Douglas  county: 
Lbb  S.  Estellb,  Judge.    Affirmed. 

Duncan  M.  Yinsonhaler,  for  appellants. 

George  A.  Magney,  contra. 

Barnes,  J. 

Action  in  the  district  court  for  Douglas  county  to  re- 
cover the  sum  of  f  5,593.75,  with  interest  thereon  at  the 
rate  of  7  per  cent,  per  annum  from  June  1,  1910,  alleged 
to  be  due  from  defendant  to  plaintiffs  for  money  paid  and 
commissions  earned  for  him  by  plaintiffs  in  dealing  in 
wheat  on  the  Chicago  board  of  trade  from  the  16th  day 
of  June,  1908,  to  the  31st  day  of  May,  1910.     Plaintiffs' 
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amended  petition  set  out  the  several  transactions  in  full. 
To  this  petition  the  defendant  filed  an  answer,  denying 
every  allegation  contained  therein,  except  such  as  were 
specifically  admitted,  and  as  one  of  his  defenses  to  the  ac- 
tion it  w^as  alleged  that  on  the  date  set  forth  in  the  peti- 
tion the  plaintiffs  were  in  the  commission  business  in 
Omaha,  Nebraska,  and  Chicago,  and  during  all  of  said  time 
dealt  and  traded  in  what  are  known  as  options  on  'change 
in  Chicago  and  Omaha  in  grain  and  provisions  by  selling 
and  putting  in  the  market  on  'change .  certain  grain  for 
future  delivery,  when  in  fact  no  delivery  was  ever  intended 
and  demanded,  and  no  grain  w^as  bought  or  sold  or  in- 
tended to  be  bought  or  sold;  that  on  the  dates  stated  in 
said  petition  the  defendant  took  an  option  of  said  plain- 
tiffs on  grain  as  aforesaid  for  future  delivery,  when  in 
fact  no  delivery  was  ever  intended  or  demanded,  and  no 
grain  was  bought  or  sold  or  intended  to  be  bought  or  sold, 
and  that  the  same  is  true  in  every  instance  whether  the  de- 
fendant bought  grain  for  future  delivery  or  sold  grain  for 
future  delivery,  as  stated  in  said  petition.  Defendant  fur- 
ther alleged  that  all  the  transactions  referred  to  in  said 
petition  were  ventures  and  speculations  on  margins  de- 
pending for  profit  or  loss  on  the  fluctuations  of  the  market, 
and  were  purely  fictitious  and  gambling  transactions,  and 
that  in  all  of  said  transactions  no  consideration  was  re- 
ceived or  paid,  and  that  the  amount  claimed  in  said  peti- 
tion is  for  a  pretended  loss  in  said  dealings  in  said  options 
at  the  time  stated  in  said  petition,  and  is  without  consid- 
eration and  wholly  void,  and  in  violation  of  the  law  and 
contrary  to  public  policy,  all  of  w^hich  the  said  plaintiffs 
well  knew.  As  a  further  defense  it  was  alleged  that  it  was 
understood  and  agreed  between  plaintiffs  and  defendant, 
in  reference  to  all  of  said  transactions  set  forth  in  said 
petition,  that  whenever  the  margins  paid  to  the  plaintiffs 
by  defendant  in  said  transactions  were  exhausted  by  the 
raising  or  falling  of  the  market  the  plaintiffs  were  to  close 
out  the  deal  before  there  should  be  any  loss ;  that  defend- 
ant never  in  any  manner  authorized  plaintiffs  to  pay  or 
be  resi)onsible  for  any  sums  of  money  whatever  for  the 
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defendant.  PlaintiflPs  filed  a  reply  which,  in  substance, 
was  a  si)ecial  denial  of  the  facts  alleged  in  defendant's  an- 
swer. The  canse  was  tried  to  a  jury,  and  resulted  in  a 
Terdict  and  judgment  for  the  defendant,  and  the  plain- 
tiflfs  have  brought  the  case  to  this  court  by  an  appeal. 

On  the  trial  plaintififs  called  one  M.  P.  Miller  as  a  wit- 
ness, who  testified,  in  substance,  that  he  was  employed  by 
the  plaintiffs;  that  plaintiffs  were  engaged  in  the  grain, 
commission  and  provision  business,  and  acted  as  commis- 
sion merchants  between  parties  who  bought  or  sold  through 
them ;  that  he  had  been  acquainted  with  the  defendant  for 
five  years;  that  the  defendant  had  been  a  customer  for 
fully  three  years,  and  that  he  had  frequently  received  or- 
ders from  the  defendant  in  plaintiffs'  office,  either  in  per- 
son or  by  telegraph ;  that  upon  receipt  of  the  orders  plain- 
tiffs would  telegraph  the  same  at  once  over  their  wire  to 
Bartlett,  Patten  &  Company,  their  correspondents,  who 
woujd  thereupon  wire  back  that  they  had  executed  the 
order,  and  he  would  enter  it  on  plaintiffs'  books  and  notify 
defendant,  sending  him  a  confirmation  by  mail  addressed 
to  defendant  at  Irvington,  Nebraska.  The  witness  identi- 
fied exhibits  1, 2,  and  11  as  having  been  sent  to  Mr.  Hibbard 
by  plaintiffs  over  the  Western  Union  Telegraph.  Exhibit 
11  reads  as  follows:  "5/27/10.  F.  B.  Hibbard,  Irvington, 
Neb.  Market  very  weak.  Please  come  in  if  possible." 
The  witness  then  testified  that  the  next  day  after"  sending 
this  telegram  Mr.  Hibbard  called  at  the  plaintiffs'  office; 
that  Hibbard  stood  by  the  desk  of  the  T\itness  watching 
the  market  reports;  that  the  market  was  still  going  down; 
that  witness  said  to  defendant,  "What  do  you  wish  to  do?" 
and  defendant  replied,  "I  will  go  down  and  see  Carl  first 
(that  meant  his  son  at  South  Omaha),"  that  defendant 
went  down,  and  the  witness  expected  him  to  come  back  in 
the  afternoon  and  fix  the  matter  up;  that  the  defendant 
at  that  time  had  purchased  through  plaintiffs  130,000 
bushels  of  September  wheat;  that  at  the  time  the  defend- 
ant was  in  the  office  he  had  told  him  that  his  margin  was 
just  about  exhausted,  and  that  plaintiffs  needed  more  mar- 
gins; that  defendant  did  not  return,  and  he  heard  noth- 
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ing  from  him ;  that  on  the  31st  day  of  May  plaintiffs  wired 
their  Chicago  correspondents  to  sell  the  130,000  bushels  of 
September  wheat,  and  that  their  correspondents  wired  back 
that  they  had  done  so ;  that  thereupon  he  mailed  to  defend- 
ant exhibits  4,  5,  6,  7,  8,  9,  10  and  12;  that  the  loss  as  a 
result  of  this  sale  was  |17,087.56.  Plaintiffs  thereupon 
offered  in  evidence  exhibits  3  to  12,  inclusive,  to  which 
defendant  objected  as  being  irrelevant,  immaterial  and  in- 
competent. The  objection  was  overruled,  and  the  exhibits 
were  received  in  evidence.  A  copy  of  one  of  them  will  be 
sufficient  for  the  consideration  of  this  appeal.  Leaving  out 
the  letter-head,  exhibit  10  reads  as  follows : 

"F.  B.  Hibbard,  Omaha,  Neb.,  May  31,  IWO.  Subject 
to  the  rules,  regulations  and  customs  of  the  board  of  trade 
of  the  city  of  Chicago,  or  the  exchange  in  which  this  order 
is  executed;  and  any  rules,  regulations  and  requirements 
of  its  board  of  directors,  and  all  amendments  that  may  be 
made  thereto,  we  have  this  day  sold  for  your  account,  and 
risk  through  Bartlett,  Patten  &  Company  10  Sep.  wheat 
90%.    Sunderland  &  Saunders." 

The  witness  explained  that  the  item  of  commissions  ap- 
pearing on  exhibit  12  was  a  charge  made  by  the  plaintiffs 
of  one-eighth  of  a  cent  a  bushel  for  all  grain  bought  and 
sold,  and  of  this  commission  plaintiffs  received  one-half 
and  their  Chicago  correspondents  one-half;  that  the  plain- 
tiffs were  required  to  keep  and  deposit  with  their  Chicago 
correspondents  a  sufficient  margin  to  protect  all  their 
trades  made  through  that  correspondent,  and  that  the 
plaintiflfs  had  paid  to  Bartlett,  Patten  &  Company  the 
loss  resulting  from  this  transaction  with  Hibbard,  and  of 
that  loss  the  sum  of  f  5,593.75  had  never  been  repaid  by 
defendant  or  any  one  in  his  behalf. 

On  cross-examination  Miller  further  testified  that  he 
had  been  in  the  employ  of  plaintiflfs  since  the  25th  day 
of  May,  1907 ;  that  he  was  at  present  the  manager  having 
general  supervision  of  the  business;  that  the  orders  for 
purchases  and  sales  were  handled  by  him ;  that  he  handled 
all  of  the  orders  of  defendant  during  the  year  1909,  and 
from  1909  up  to  date ;  that  the  plaintiflfs  required  a  deposit 
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of  one  cent  a  bushel  at  the  time  of  placing  the  order,  and 
at  the  time  of  the  conversation  with  defendant  on  May 
28  defendant's  margins  were  exhausted,  but  previous  to 
that  time  he  had  had  a  margin ;  that  he  had  told  defendant 
that  his  margin  was  about  exhausted,  and  in  response  to 
the  question,  "So  that  it  was  not  entirely  exhausted  when 
you  talked  with  him  at  that  time?  A.  It  may  have  been ; 
it  may  have  been  a  little  more  than  exhausted.  ♦  ♦  ♦ 
Q.  Well,  now,  then,  what  did  you  mean  a  while  ago  when 
you  said  it  was  about  exhausted?  A.  Because,  when  we 
accept  an  account  which  is  nearly  exhaxisted  we  notify 
the  party  to  that  effect,  and  we  would  expect  him  to  put 
up  more  margin  to  protect  us  in  case  the  market  goes 
further  down."  Without  quoting  further  from  the  testi- 
mony of  the  witness,  it  is  sufficient  to  say  that  he  testi- 
fied, in  substance,  as  follows:  When  the  plaintiff  pur- 
chased wheat  for  the  defendant  it  was  always  for  future 
delivery ;  that  all  of  defendant's  transactions  were  in  the 
future;  that  when  they  tel^raphed  an  order  to  Bartlett, 
Patten  &  Company  in  Chicago  they  would  go  on  the  board 
of  trade  and  buy  or  sell ;  and  that  Bartlett,  Patten  &  Com- 
pany would  wire  them  of  the  execution  and  the  same  day 
mail  them  confirmation ;  that  plaintiffs  did  not  notify  the 
defendant  of  the  name  of  the  party  who  bought  or  sold 
the  wheat;  that  when  they  bought  or  sold  wheat  for  de- 
fendant they  did  not  inquire  where  the  wheat  was,  and 
that  defendant  never  asked,  nor  did  they  ever  tell  him, 
where  it  was;  that  they  did  not  gi^^  him  any  receipt  for 
it;  that  the  only  thing  they  gave  him  was  a  written  con- 
firmation; that  they  had  never  during  all  of  the  dealings 
with  the  defendant  delivered  a  bushel  of  wheat  to  him; 
that,  in  regard  to  the  130,000  bushels  of  wheat  sold  to 
defendant  Hibbard,  they  did  not  know  that  the  wheat  was 
in  a  warehouse  in  Chicago,  and  did  not  givie  Hibbard  any- 
thing showing  where  it  was,  because  they  could  not  until  it 
was  delivered;  that  the  transactions  of  the  plaintiffs  for 
the  defendant  were  executed  in  the  pit  of  the  board  of 
trade  in  Chicago;  that  all  defendant  ever  paid  on  the 
transaction,  or  all  that  he  was  ever  asked  to  pay,  were 
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majrgins;  that  as  a  rule  two  cents  a  bushel  is  all  the  mar- 
gin required  for  wheat,  and  that  they  always  aimed  to  keep 
in  defendant's  account  about  one  cent  a  bushel  ahead  of 
the  market. 

It  must  be  observed  that  of  the  130,000  bushels  of  wheat 
aboTB  referred  to  there  never  was  a  word  said  by  either 
party  about  where  the  wheat  was  or  where  it  was  to  come 
from.  The  plaintiffs  did  not  know  where  the  wheat  was 
or  whether  it  would  be  in  existence  or  not  when  September 
came.  They  never  gave  the  defendant  a  warehouse  receipt, 
and  all  they  ever  required  him  to  pay  was  margins,  and 
all  the  transactions  were  executed  in  the  pit  of  the  board 
of  trade  in  Chicago. 

The  defendant  Hibbard  testified,  in  substance,  that  in  all 
of  the  transactions  set  out  in  the  petition  he  had  never 
received  any  of  the  grain  purchased ;  that  there  never  was 
anything  said  about  receiving  or  delivering  the  grain  at 
any  time;  that  he  ne^er  asked,  nor  was  he  ever  told,  where 
the  corn  was;  that  he  never  had  any  of  the  grain  that  he 
sold,  and  that  they  never  gave  him  any  warehouse  receipt, 
or  ever  spoke  to  him  about  a  warehouse  receipt;  that  he 
was  never  told  where  the  wheat  or  corn  was  stored  or 
where  it  would  come  from;  that  he  was  never  told  where 
they  got  their  market  report,  except  from  Chicago;  that 
the  statements  that  were  furnished  in  each  instance  showed 
that  whatever  was  done  was  done  on  the  Chicago  board  of 
trade ;  that  he  had  not  raised  any  kind  of  grain  for  years ; 
that  he  was  never  asked  by  plaintiffs  to  pay  for  any  grain 
he  bought,  nor  did  he  e^er  receive  pay  for  the  grain  he 
sold,  except  w^here  there  were  margins  in  his  favor,  and 
that  the  only  money  he  was  required  to  pay  was  to  keep 
up  the  margins  at  two  cents  a  bushel. 

The  foregoing  statements  from  the  testimony  of  Sir. 
Miller  and  the  defendant  Hibbard  cover  practically  all 
of  the  evidence  on  this  branch  of  the  case,  and  there  is  no 
testimony  given  by  any  other  witness  that  contradicts  their 
statements.  It  therefore  seems  clear  that  neither  party 
to  these  transactions  ever  intended  the  actual  delivery  of 
a  single  bushel  of  wheat  or  corn  supposed  to  be  involved 
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in  the  transactions  set  out  in  plaintiffs'  petition.  Usually 
when  men  actually  buy  and  sell  130,000  bushels  of  wheat 
within  a  short  time,  it  is  expected  to  be  deli^iered  and  paid 
for.  They  usually  say  something  about  where  the  grain 
is,  and  where  and  how  it  is  to  be  delivered,  and  business 
men  who  buy  and  sell  in  good  faith  are  not  likely  to  close 
transactions  of  such  magnitude  and  importance  without  a 
thorough  understanding  as  to  all  of  such  details.  Suther- 
land &  Saunders  never  expected  to  be  called  upon  to  de- 
liver this  wheat,  and  certainly  the  defendant  Hibbard  never 
dreamed  of  such  a  thing.  The  question  therefore  is: 
Were  the  transactions  within  the  inhibition  of  sections 
8816-8819,  Rev.  St.  1913? 

Section  8816  provides,  among  other  things:  "Every 
person  who  shall,  as  principal  or  as  agent  of  any  corpora- 
tion or  person  or  persons,  set  up  and  carry  on  a  bucket- 
shop,  or  any  person  who  shall  accept  employment  from 
any  person  or  persons  or  corporation  engaged  in  the  car- 
rying on  of  a  bucket-shop,  and  shall,  under  such  employr 
ment  in  any  manner  or  capacity,  assist  in  carrying  on  a 
bucket-shop  ♦  ♦  ♦  shall  be  guilty  of  a  felony.  A  'buck- 
et-shop' is  defined  to  be  an  ofllce,  store,  board-of-trade 
room,  or  other  place  wherein  the  proprietor  or  keeper 
thereof,  or  other  person  or  agent,  either  in  his  or  its  own 
behalf,  or  as  an  agent  or  correspondent  of  any  other  per- 
son, corporation,  association  or  copartnership  within  or 
without  the  state,  conducts  the  business  of  making  or  of- 
fering to  make  contracts,  agreements,  trades  or  transac- 
tions resi)ecting  the  purchase,  or  purchase  and  sale,  of 
any  stocks,  grains,  provisions,  cotton  or  other  commodity 
or  x>ersonal  property  wherein  said  proprietor  or  keeper  or 
patron  contemplates  or  intends  that  the  contracts,  agree- 
ments, trades  or  transactions  shall  be,  or  may  be,  closed, 
adjusted  or  settled  according  to  or  upon  the  basis  of  the 
market  quotations  or  prices  made  on  any  board  of  trade 
or  exchange  where  there  is  competitive  buying  and  selling, 
and  upon  which  the  commodities  or  securities  referred  to 
in  such  contracts,  agreements,  trades  or  transactions  are 
dealt  in,  and  without  a  bona  fide  transaction  on  such  board 
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of  trade,  or  wherein  such  keeper,  proprietor  or  patron 
shall  contemplate  or  intend  that  such  contracts,  agree- 
ments, trades  or  transactions  shall  be  or  may  be  deemed 
closed  or  terminated,  when  the  market  quotations  of  prices 
made  on  such  board  of  trade  or  exchange  for  the  articles 
or  securities  named  in  such  contracts,  agreements,  trades 
or  transactions  shall  reach  a  certain  figure,  and  also  any 
office,  store  or  other  place  where  the  keeper,  person  or  agent 
or  proprietor  thereof,  either  in  his  or  its  own  behalf,  or 
as  an  agent  as  aforesaid  therein,  makes  or  offers  to  make, 
with  others,  contracts,  trades  or  transactions  for  the  pur- 
chase or  sale  of  any  such  commodity,  wherein  either  party 
thereto  do  not  contemplate  or  intend  the  actual  or  bona 
fide  receipt  or  delivery  of  such  property,  but  do  contem- 
plate or  intend  a  settlement  thereof  based  upon  differ- 
ences in  the  price  at  which  said  property  is  or  is  claimed 
to  be  bought  and  sold." 

Considering  the  testimony  in  the  light  of  the  statute 
above  quoted,  it  seems  clear  that  the  transactions  in  ques- 
tion in  this  case  were  inhibited  by  law.  The  same  ques- 
tion was  before  this  court  in  Sprague  v.  Wa/rren,  26  Neb. 
326,  where  it  was  held  that  no  recovery  could  be  had  on 
like  transactions.  The  same  question  was  again  before 
the  court  in  Rogers  &  Bro.  v.  Marriott,  59  Neb.  759.  The 
testimony  in  that  case  was  very  like  the  evidence  in  this 
case,  and  it  was  there  held  that  the  only  conclusion  which 
could  be  reached  from  the  plaintiffs'  evidence  was  that 
the  contract  was  based  on  a  wagering  transaction,  and 
that  there  was  in  fact  no  intention  on  the  part  of  the  par- 
ties to  engage  in  a  bona  fide  purchase,  to  be  followed  by 
an  actual  delivery  of  the  commodity  in  which  they  nomi- 
nally dealt,  and  that  such  transaction  was  a  gambling 
venture  and  si)eculation  in  the  fluctuation  in  the  price  of 
wheat  in  the  markets,  and  was  void  as  being  contrary  to 
public  policy.  In  Boon  v.  Gooch,  95  Neb.  678,  it  was  held : 
*The  enactment  of  this  statute  did  not  affect  the  previous 
doctrine  of  this  court,  and  that  an  action  to  recover  the 
amount  paid  to  a  bucket-shop  as  margins  cannot  be  main- 
tained."   It  was  said  in  the  body  of  the  opinion :    "It  will 
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be  seen  that  this  view  has  prevailed  for  more  than  35 
years,  and  that  the  courts  of  this  state  have  consistently 
refused  to  lend  their  aid  to  either  party  in  such  transac- 
tions. The  enactment  of  the  statute  of  1907  imposing  a 
penalty  upon  the  bucket-shop  keeper  in  nowise  operated 
to  change  the  nature  of  the  contract  or  the  relations  of 
the  parties.  ♦  ♦  ♦  The  transaction  was  illegal  whereTier 
conducted." 

We  think  it  is  needless  to  review  the  cases  from  other 
states,  and  we  are  constrained  to  hold  that  the  plaintifrs 
were  not  entitled  to  recover  in  this  case.  This  view  ren- 
ders it  unnecessary  for  us  to  discuss  or  determine  the  ques- 
tion of  the  giving  of  instruction  No.  5. 

The  judgment  of  the  district  court  is 


Affirmed. 


Fred  Benson,  appellee,  v.  Charles  Olson,  appellant. 
Gideon  Peterson,  appellee,  v.  Charles  Olson,  appellant. 

Filed  Ogtobes  16,  1914.    No.  18,674. 

1.  Ikitozicatlng  Iiiqnon:  Petition  fob  License:  Sutficienot:  Bubden 
OF  Proof.  In  an  application  for  a  license  to  sell  intoxicating  liquon, 
to  which  a  remonstrance  was  filed,  wherein  it  was  claimed  that  the 
petition  was  not  signed  bj  the  requisite  nnmber  of  freeholders,  the 
burden  of  proof  is  upon  the  applicant  to  eetablieh,  by  competent 
evidence,  the  fact  that  a  sufficient  number  of  the  petitioners  were 
freeholders  at  the  time  thej  signed  the  petition. 

2.  :  :  Qualification  of  Petitionbes:  Evidbnoe.  The  evi- 
dence of  each  of  35  of  said  petitioners  that  he  was  a  freeholder  in 
the  village  where  the  license  is  sought  to  be  obtained,  together  with 
a  proper  deed  convejing  to  each  petitioner  real  estate  in  fee  simple, 
bearing  date  prior  to  the  filing  of  the  petition,  together  with  the 
oral  evidence  of  each  petitioner  that  he  owns  the  real  estate  conveyed 
to  him,  and  is  in  possession  thereof  at  the  time  of  the  hearing,  is 
suiBeient  prima  fade  evidence  to  qualify  him  to  sign  such  a  petition. 

3.  :  Application  fob  License:  Chabacteb  of  Applicant:   Evi- 

DENCB.    Evidence  taken  at  the  hearing  on  the  application  for  license 
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that  the  applicant  was  a  man  of  respectable  character  and  standin|^ 
sufficiently  establishes  that  fact. 

4.  :  :  pEOor  op  PtJBLiCATioN.  The  affidavit  of  the  pub- 
lisher of  a  newspaper  accompanying  and  annexed  to  a  notice  of  the 
filing  of  an  application  for  a  license  for  the  sale  of  intoxicating 
liquors,  after  giving  the  name  of  the  paper,  which  states  that  said 
newspaper  has  the  largest  circulation  in  the  county  in  which  the 
application  is  made,  that  the  printed  notice  attached  was  to  his 
personal  knowledge  published  daily  in  such  newspaper  for  two  weeks 
prior  to  the  time  of  the  hearing  on  the  application,  is  prima  fade 
evidence  of  the  publication  of  the  notice,  and  that  the  same  was 
inserted  in  the  proper  newspaper. 

5.  :  :  :  Impeachment,  Such  affidavit  may  be  im- 
peached by  competent  evidence,  but,  where  no  evidence  is  offered  for 
that  purpose,  it  will  be  sufficient  to  authorize  the  board  to  act  on  the 
application. 

6.  :  :  DiSQUALincATioN  op  Board.  The  remonstrator  of- 
fered to  prove  by  a  member  of  the  board,  before  whom  the  applica- 
tion was  pending,  that  he  had  formed  an  opinion  respecting  the 
character  and  standing  of  the  applicant  prior  to  the  filing  of  the 
petition,  and  that  he  had  expressed  his  opinion  in  that  respect,  and 
has  the  same  opinion  still.  Counsel  for  the  applicant  withdrew  his 
previous  objections  to  such  offer,  and  the  offer  was  not  renewed. 
Heldf  not  sufficient  to  establish  the  fact  of  the  disqualification  of  the 
member  of  the  board. 

7.  :   :   Existence  op  City  Ordinance:   Presumption  on 

Appeal.  Where,  on  the  hearing  of  an  application  for  a  license  to  sell 
intoxicating  liquors  in  an  incorporated  village,  the  remonstrator  makes 
no  claim  of  the  nonexistence  of  an  ordinance  authorizing  the  issuance 
of  such  a  license,  on  appeal  the  existence  of  such  an  ordinance  may  be 
presumed. 

8.  :  Petition  por  License:  Identity  op  Petitioners.    Where  one 

testifies  at  the  hearing  that  he  signed  the  petition  for  a  license,  and 
produces  a  deed  showing  his  full  name  to  have  the  same  initials  as  those 
affixed  to  his  surname  as  signed  to  the  petition,  such  testimony  is  suf- 
ficient prima  fade  to  identify  him  as  being  the  same  person  who  signed 
the  petition. 

Appeal  from  the  district  court  for  Madison  county : 
Anson  A.  Welch,  Judge.    Affirfned. 

William  V.  Allen  and  William  L.  Dowling,  for  appel* 
lant. 


H.  C.  Yaily  contra. 
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Babnbs,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Madison  county  affirming  the  action  of  the  board  of 
trustees  of  the  village  of  Newman  Grove  in  granting  li- 
censes to  Fred  Benson  and  Gideon  Peterson  to  sell  malt, 
spirituous  and  vinous  liquors  in  said  village  for  the  li- 
cense year  of  1914. 

It  appears  that  on  the  24th  day  of  May  petitions  were 
presented  to  the  board  of  trustees,  in  the  usual  form  in 
8uch  cases,  each  signed  by  some  40  i)erson8,  who  alleged 
therein  that  they  were  resident  freeholders  of  said  vil- 
lage; that  the  applicants  were  each  of  them  men  of  re- 
spectable character  and  standing,  and  praying  that  a  li- 
cense be  issued  to  each  of  them.  To  the  i)etitions  one 
Charles  Olson  filed  remonstrances,  denying  that  the  pe- 
titioners were  resident  freeholders,  and  ailing,  among 
other  things,  that  no  proper  notice  of  the  filing  of  the  i)eti- 
tions  had  ever  been  given ;  that  the  notices  and  affidavits 
or  proofs  of  service  of  the  notices  were  not  sufficient  to 
confer  jurisdiction  on  the  board  of  trustees  to  act  on  said 
petitions.  A  collateral  attack  was  also  made  on  the  pre- 
vious election,  which  was  held  in  said  village,  at  which 
the  question  as  to  whether  licenses  for  the  sale  of  intoxi- 
cating liquors  for  the  current  year  should  be  granted,  and 
many  other  reasons  were  set  forth  as  to  why  the  licenses 
should  be  refused.  The  board  fixed  the  10th  day  of  June, 
1914,  for  the  hearings  on  the  applications,  at  which  time 
there  was  a  trial  before  the  board,  and  licenses  thereafter 
were  granted  to  the  applicants.  The  remonstrator  ap- 
pealed to  the  district  court,  where,  as  above  stated,  the 
action  of  the  board  of  trustees  was  affirmed. 

The  denial  of  the  qualifications  of  the  signers  to  the  pe- 
titions put  that  fact  in  issue,  and  the  applicants  were  of 
course  required  to  establish  the  qualifications  of  the  sign- 
ers. The  record  discloses  that,  in  order  to  establish  that 
fact,  the  applicants  brought  at  least  35  of  the  petitioners 
before  the  board,  and  each  of  them  testified  that  he  re- 
sided in  the  village  of  Newman  Grove,  and  was  the  owner 
of  real  estate  in  said  village,  that  he  signed  the  petitions ; 
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and  a  part  of  them  testified  that  they  had  known  each  of 
the  applicants  for  several  years,  and  that  they  were  men  of 
respectable  character  and  standing.  The  following,  in  ef- 
fect, is  what  each  of  the  signers  testified  to  on  the  hear- 
ing: "Q.  Where  do  you  live,  Mr.  Witt?  A.  Newman 
Grove.  Q.  What  do  you  do?  A.  Sell  prunes  and  calico — 
general  store.  Q.  How  long  have  you  been  in  the  busi- 
ness here?.  A.  About  21  years.  Q.  Have  you  got  a  deed 
to  your  land?  A.  I  have  one  here.  I  have  three  or  four 
others.  Q.  What  does  it  purport  to  be?  A.  That  is  a 
deed  from  Clara  C.  Krogh  and  husband  to  B.  F.  Witt  and 
J.  L.  Witt  The  comer  building  over  here — store  building. 
Q.  What  sized  building  is  that?  A.  It  is  90  feet  long 
and  the  width  of  the  lot ;  that  is,  about  24  or  25  feet  Q. 
Do  you  occupy  that  building  now?  A.  Yes,  sir.  Q.  Do 
you  own  it  now?  A.  I  do,  my  wife  don't.  I  own  every- 
thing in  my  name.  My  brother  Jake  has  an  interest  in 
this  lot.  Q.  You  and  your  brother  own  it  together?  A. 
Yes,  sir.  Q.  Jointly?  A.  Yes,  sir.  We  have  two  or  three 
other  properties."  Thereupon  a  deed  conveying  the  prop- 
erty, which  is  situated  in  Newman  Grove,  to  the  witness  in 
fee  simple  was  introduced  in  evidence  over  the  objections 
of  the  remonstrator,  and  the  witness  was  asked :  "Q.  Do 
you  own  it  (the  property)  now?    A.   I  do." 

Witt's  deed,  introduced  in  evidence,  bore  date  of  the 
27th  day  of  February,  1899.  As  above  stated,  the  testi- 
mony of  at  least  35  of  the  petitioners  was  taken,  and  each 
of  them  testified  that  he  was  the  owner  of  real  estate  in  the 
village  of  Newman  Grove  at  the  time  of  the  hearing.  Each 
of  them  introduce  in  evidence  his  deed  conveying  certain 
real  estate  from  the  grantors  named  therein  to  himself. 
Each  of  the  deeds  bore  date  prior  to  the  time  when  the 
applicants  filed  their  petitions,  and  each  testified  that  he 
owned  the  property  conveyed  thereby  at  the  time  of  the 
hearing. 

Counsel  for  the  remonstrator  contend  that  the  evidence 
was  insufficient  to  authorize  the  board  of  trustees  to  act 
on  the  petitions  of  the  applicants;  in  other  words,  that 
the  signers  to  the  petitions  must  each  show  that  he  was  a 
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freeholder  in  the  village  of  Newman  Gro^e,  and  establish 
his  title  to  his  freehold  with  as  much  particularity  as  would 
be  required  in  an  action  of  ejectment.  In  support  of  this 
contention  counsel  cite  Rosenberg  v.  Rohrer^  83  Neb.  469. 
In  that  case  it  was  held  that  neither  the  certificates  of 
the  register  of  deeds  nor  the  testimony  of  the  deputy  as- 
sessor was  competent  evidence  that  the  petitioners  were 
freeholders.  It  was  further  held  that  the  introduction  of 
deeds  of  conveyance  to  the  signers  ranging  in  dates  from 
1879  to  1907,  taken  alone,  did  not  establish  the  fact  of 
their  ownership  at  the  time  of  signing  the  petition;  no 
other  competent  proof  of  present  ownership  being  offered. 
It  was  not  decided,  however,  that  the  introduction  of  deeds 
of  conveyance,  together  with  proof  that  each  of  the  sign- 
ers was  the  present  owner  of  the  premises  described  in 
his  deed,  as  was  done  in  this  case,  was  not  sufficient  to 
establish  such  ownership,  at  least  by  prima  facie  evidence. 

In  Starkey  v.  Palm,  80  Neb.  393,  it  was  held,  in  sub- 
stance, that  the  statutory  qualification  of  a  freeholder  as 
a  petitioner  upon  an  application  for  a  saloon  license  does 
not  require  evidence  so  conclusive  as  would  be  requisite  to 
enable  him  to  recover  in  ejectment  against  an  adverse 
claimant,  but  it  is  sufficient  if  he  has  shown  that  fact  by 
record  or  documentary  evidence,  or  both,  and  in  good  faith 
claims  and  believes  himself  to  have  a  freehold  estate  in 
lands  within  the  prescribed  district  within  which  he  re- 
sides.   We  think  this  is  the  correct  rule. 

The  several  deeds  introduced  in  evidence  show  that  the 
signers  were  freeholders  prior  to  the  24th  day  of  May, 
1914,  which  was  the  date  on  which  the  petitions  were 
signed  and  filed.  The  oral  evidence  of  the  signers  show 
that  each  of  them  owned  the  real  estate  described  in  his 
deed  at  the  time  of  the  trial  before  the  board,  and  was  in 
possession  thereof  at  that  time.  This  necessarily  shows 
prima  facie  that  they  were  freeholders  on  May  24,  1914. 

Again,  the  evidence  of  35  of  the  signers  shows  that  each 
of  them  signed  the  petitions,  and  there  was  considerable 
evidence  showing,  or  tending  to  show,  that  the  petitioners 
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were  men  of  respectable  character  and  standing:  This  fact 
was  amply  proved  at  the  hearing  before  the  board,  and^ 
as  we  view  the  case,  was  sufficient  evidence  of  the  qualifi- 
cations of  the  signers  to  authorize  the  board  to  act  on  the 
petitions  of  the  applicants. 

It  is  next  contended  that  the  licenses  should  have  been 
refused  because  the  notice  published  in  the  Norfolk  Daily 
News  was  insufficient  to  confer  jurisdiction  on-  the  board  to 
act  No  objections  were  made  to  the  form  of  the  notice,  but 
it  is  claimed  that  it  was  not  published  a  sufficient  length 
of  time  before  the  board  took  action  on  the  applications. 
Sectiotf  3845,  Rev.  St.  1913,  provides :  "No  action  shall  be 
taken  upon  such  application  until  at  least  two  weeks'  notice 
of  the  filing  of  the  same  has  been  given  by  publication  in  a 
newspaper  published  in  the  county  having  the  largest  cir- 
culation therein."    By  the  proofs  of  publication  attached 
to  each  of  the  notices,  it  appears  that  it  was  first  published 
on  the  26th  day  of  May,  1914,  and  the  last  publication  was 
on  June  8,  1914,  thus  making  14  consecutive  publications. 
It  thus  appears  that  the  notices  were  published  for  two 
weeks  prior  to  June  10,  which  was  the  date  on  which  the 
hearing  on  the  applications  was  commenced. 

In  Roseuoater  v.  Pinzenscham,  38  Neb.  835,  it  was  said  r 
"Notice  of  an  application  for  a  license  to  sell  intoxicating^ 
liquors  must  be  published  at  least  two  weeks  in  a  news- 
paper published  in  the  county  having  the  largest  circula- 
tion therein,  before  any  action  can  be  taken  on  the  ap- 
plication. When  the  notice  is  inserted  in  a  daily  imper,  it  . 
must  be  published  daily  for  the  statutory  period." 

In  State  v.  City  of  South  Omaha,  33  Neb.  876,  it  was  de- 
cided that  a  notice  of  an  application  for  a  license  to  sell 
intoxicating  liquors  must  be  published  for  two  weeks  in 
each  issue  of  the  paper.  Where  the  paper  containing  the 
notice  is  a  daily,  the  notice  must  be  published  daily;  but, 
in  case  the  pai)er  having  the  largest  circulation  in  the 
county  is  published  weekly,  the  notice  must  be  published 
therein  in  every  issue  of  such  paper  for  two  weeks. 

The  proof  of  publication  in  this  case  shows  that  the  no- 
tices were  published  daily  in  the  Norfolk  Daily  News  for 
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14  days,  and  no  action  was  taken  on  the  applications  until 
two  days  after  the  date  of  the  last  publication.  We  are 
therefore  of  opinion  that  the  notice  was  sufficient,  and  the 
board  had  jurisdiction  to  act  on  the  applications. 

It  is  further  claimed  that  there  was  no  competent  evi- 
dence before  the  board  that  the  Norfolk  Daily  News  was 
the  paper  having  the  largest  circulation  in  Madison  county. 
That  fact,  however,  was  clearly  set  forth  in  the  affidavit  at- 
tached to  the  notice,  and,  while  it  may  be  conceded  that 
the  contested  facts  in  a  remonstrance  are  not  as  a  general 
rule  to  be  proved  by  affidavits,  yet  the  code  provides  that 
certain  things  may  be  proved  by  affidavit.  Section  7936, 
Rev.  St  1913,  provides:  "An  affidavit  may  be  used  to 
verify  a  pleading,  to  prove  the  service  of  a  summons,  no- 
tice or  other  process,  in  an  action,  to  obtain  a  provisional 
remedy,. an  examination  of  a  witness,  a  stay  of  proceed- 
ings, or  upon  a  motion,  and  in  any  other  case  permitted  by 
law."  The  affidavit  of  the  publisher  is  prima  fiwie  evi- 
dence of  the  publication  of  the  notice,  and  that  the  same 
was  inserted  in  the  proper  newspaper. 

In  Roseuoater  v.  Pinzenscham,  supra,  it  was  said :  "The 
afBdavit  of  the  publisher  of  a  newspaper,  accompanying 
and  annexed  to  such  a  notice,  stating,  after  giving  the 
name  of  the  paper,  'that  said  newspaper  has  the  largest 
circulation  in  Douglas  county,  and  that  the  printed  no- 
tice hereto  attached  was,  to  his  personal  knowledge,  pub- 
lished daily  in  the  said  daily  newspaper  from  the  15th  day 
of  December,  1892,  to  the  28th  day  of  December,  1892,'  is 
prima  facie  evidence  of  the  publication  of  the  notice,  and 
that  the  same  was  inserted  in  the  proper  newspaper. 
The  affidavit  may  be  impeached  by  competent  evidence." 
But  no  evidence  was  offered  in  this  case  impeaching, 
or  tending  to  impeach,  the  statement  in  the  affidavits 
that  the  Norfolk  Daily  News  was  the  paper  having  the 
largest  circulation  of  any  newspaper  in  Madison  county. 
It  follows  that  the  proof  of  publication  was  sufficient,  and 
this  contention  of  the  remonstrator  was  properly  over- 
ruled. 
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It  is  further  contended  that  the  district  court  erred  in 
sustaining  the  rulings  of  the  Tillage  board  refusing  the 
remonstrant  the  right  to  show  that  the  several  members 
of  the  board  were  disqualified  to  act  on  the  petitions.  It 
appears  that  counsel  for  the  remonstrator  put  the  follow- 
ing questions  to  Mr.  Gustafson,  a  member  of  the  board: 
"Q.  Mr.  Gustafson,  you  know  Mr.  Fred  Benson  and  Mr. 
Gideon  Peterson,  do  you  not?  A.  Yes,  sir.  Q.  And  had 
you  formed  some  opinion  as  to  their  character  and  stand- 
ing before  the  case  was  tried?"  This  question  was  ob- 
jected to  as  immaterial,  and  the  objection  was  sustained. 
Counsel  for  the  witness  then  made  the  following  offer: 
"I  offer  to  show  by  the  witness  on  the  stand  that  he  had 
formed  an  opinion  respecting  the  character  and  standing 
of  e^ch  of  the  applicants  prior  to  the  filing  of  the  peti- 
tions in  this  case  and  prior  to  the  filing  of  the  remon- 
strances thereon,  and  that  he  entered  this  case  with  such 
an  opinion  and  has  prejudged  the  case,  and  that  he  has 
at  different  times  expressed  his  opinion  in  that  respect, 
and  still  has  such  an  opinion,  and  to  that  end  I  propound 
the  following  question:  Had  you  formed  an  opinion  of 
the  character  and  standing  of  the  applicants  Gideon  Peter- 
son and  Fred  Benson  at  and  prior  to  the  filing  of  the  re- 
monstrance against  said  petitions  by  Charles  Olson,  in  this 
case?"  Thereupon  the  counsel  for  the  petitioners  stated: 
"The  petitioners  withdraw  any  objection  to  any  question 
that  goes  to  the  question  whether  he  has  expressed  any 
opinion  before  the  hearing  in  this  case,  but,  as  to  whether 
he  has  formed  an  opinion,  the  petitionera  object  to  it  as 
irrelevant  and  immaterial,  and  as  trying  to  impeach  the 
judgment  of  the  board  before  they  have  passed  on  the 
question.  The  petitioners  make  no  objection  to  asking 
any  member  of  this  board  any  question  about  any  opinion 
he  has  expressed  previous  to  this  hearing."  No  further 
offer  was  made  of  any  evidence  impeaching,  or  tending  to 
impeach,  the  qualifications  of  the  members  of  the  board. 
This  oflfer  was  clearly  incompetent,  and,  if  the  evidence 
had  been  received,  it  would  not  have  been  sufficient  to  ac- 
complish that  purpose. 
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It  is  further  contended  that  the  licenses  should  ha^B 
been  refused  because  of  the  testimony  of  the  applicants  as 
to  their  preparations  for  opening  saloons  in  case  the  li- 
censes were  granted.  It  is  claimed  that  Peterson  bought 
the  stock  of  liquors  of  a  former  proprietor  of  a  saloon  in 
Newman  Grove  before  he  had  obtained  his  license,  but  the 
testimony  shows  that  neither  Peterson  nor  Benson  had 
completed  such  purchase,  and  we  are  of  opinion  that^ 
if  they  had  made  such  a  purchase  contingent  upon  their 
obtaining^  a  license  to  sell  intoxicating  liquors,  it  would 
not  have  disqualified  them  fpom  obtaining  their  licenses, 
and  the  board  would  not  have  been  justified  in  refusing  to 
grant  them  licenses  on  that  account. 

Again,  it  is  claimed  that  the  licenses  should  have  been 
refused  because  the  applicants  had  tentatively  agreed  to 
employ  certain  bartenders,  who  in  1913  had  worked  for 
persons  who  it  was  alleged  had  sold  liquors  in  violation  of 
the  law.  There  is  no  statute  in  this  state  that  prohibits 
a  board  from  granting  a  license  to  an  applicant  because 
he  may  employ  a  bartender  who  had  worked  during  the 
previous  year  for  a  man  who  had  violated  the  liquor  law. 
The  general  right  of  opposition  to  the  granting  of  a  license 
must  be  limited  to  the  cases  specified  by  law. 

It  is  also  contended  that  the  board  had  no  authority  to 
grant  licenses  to  the  applicants,  for  the  reason  that  it  does 
not  aiHrmatiTely  appear  that  there  was  an  ordinance  au- 
thorizing them  to  grant  the  licenses.  In  the  absence  of 
any  contrary  showing,  it  will  be  presumed,  on  appeal,  that 
the  village  of  Newman  Grove  had  enacted  such  an  ordi- 
nance, and  that  it  conferred  upon  the  board  the  right  to 
grant  liquor  licenses.     89  Am.   Dec,  note,  p.  669. 

Finally,  the  fact  that  the  attorneys  for  the  remonstrator 
have  devoted  some  six  pages  of  their  brief  to  the  contention 
that  the  persons  who  testified  did  not  identify  themselves 
as  the  ones  who  signed  the  petitions  by  their  initials,  and 
therefore  the  petitions  were  not  suflBcient,  has  not  been 
overlooked.  We  are  of  opinion  that,  where  a  man  who  has 
signed  a  petition  by  his  surname  and  the  initials  of  his 
Christian  name,  testifies  that  he  signed  the  same,  and  in- 
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troduces  a  deed  in  evidence  by  which  real  estate  is  con 
veyed  to  him,  which  shows  that  the  initials  of  his  full 
Christian  name  are  the  same  as  those  signed  to  the  peti- 
tion, this  prima  facie  suflSciently  identifies  him  aB  having 
signed  such  petition. 

In  conclusion,  it  appears  that  there  was  no  attempt  to 
show  that  there  were  not  30  hojva  fide  freeholders  who 
signed  the  petitions,  and  the  evidence  is  at  least  sufficient 
pHma  fade  to  establish  the  qualifications  of  the  signers. 
It  sufficiently  appears  that  the  notices  of  the  filing  of  the 
applications  were  published  in  the  Norfolk  Daily  News, 
a  paper  having  the  largest  circulation  of  any  newspaper  in 
Madison  county.  The  notices  served  their  purpose,  for  the 
remonstrator  appeared  before  the  board  and  urged  all  of 
the  objections  he  could  find  to  the  issuance  of  the  licenses. 
The  hearing  before  the  board  was  fairly  conducted,  and, 
as  we  view  the  record,  no  error  was  committed  by  the  dis- 
trict court  in  affirming  the  judgment  of  the  board  by  which 
the  licenses  in  question  were  issued.  The  judgment  of  the 
district  court  is  therefore 

Affirmed. 

BosE,  J.,  not  sitting. 


Albert   T.   Kenney  et  al.,   appellees,   v.   Joseph   P. 
Krajicek,  appellant. 

Filed  Octobeb  16,  1914.    No.  17,555. 

Behearing  of  case  reported  in  95  Neb.  259.  Judgment  of 
affirmatwe  adhered  to. 

Lbtton,  J. 

This  case  was  heard  before  a  department  of  the  court 
and  opinion  handed  down  (95  Neb.  259),  but  has  been  re- 
argued before  the  full  court.  On  rehearing  the  defendant 
vigorously  complained  that  the  opinion  suppressed  the  de- 
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cisive  facts  of  the  case;  that  it  ignored  the  undue  influ- 
ence of  the  agent,  Sinkula;  that  it  misrepresented  the  ac- 
tions of  the  wife  and  sons  of  defendant;  and  that  it  erred 
in  holding  that  the  retention  of  the  property  by  the  ap- 
pellant and  his  efforts  to  sell  the  same  through  Sinkula 
amounted  to  an  election  and  conflrmation  of  the  transac- 
tion. There  is  some  merit  in  the  complaint,  especially  as 
to  the  implication  with  respect  to  the  wife  and  sona  It 
seems  clear  that  Mrs.  Krajieek  wanted  the  younger  son, 
Louis,  to  go  with  his  father  the  flrst  day  to  see  that  he 
did  not  drink,  and  that  the  next  morning  she  ask^  the 
older  son  to  go  with  her  to  prevent  a  purchase  of  the  land. 
As  to  the  transaction  in  Kenney's  office  in  Stanton  the 
evidence  is  in  direct  conflict.  The  Krajiceks  say  that' 
the  wife  and  son  objected  to  the  whole  transaction  at  that 
time.  Mr.  Kenney  testifies  that  he  met  the  party  on  the 
farm  the  day  before  the  contract  was  made;  that  Krajieek 
and  the  others  went  o^^r  the  land,  and  that  he  himself 
walked  over  the  pasture  with  him,  which  was  the  poorest 
part  of  the  farm;  that  they  discussed  the  sandy  condi- 
tion of  the  land,  and  defendant  stated  Hiat  he  would  go 
home  and  come  out  and  see  it  again  and  bring  his  wife; 
that  on  that  day  he  seemed  perfectly  sober ;  that  the  next 
day,  when  the  wife  and  son  were  in  his  office,  they  objected 
to  buying  the  place  at  |16,800,  that  Krajieek  offered 
116,000,  and  that  finally  they  agreed  upon  |16,500  for  the 
farm  and  a  team  of  mules,  harness  and  wagon,  and  that 
the  wife  and  son  made  no  objection  when  this  conclusion 
was  reached.  The  evidence  does  not  sustain  the  charge 
that  Sinkula  had  plied  Krajieek  with  liquor;  furthermore, 
we  find  absolutely  no  proof  of  any  misrepresentations  as 
to  the  quality  of  the  land,  and  no  more  than  ordinary  rep- 
resentations were  made  as  to  its  value. 

The  testimony  of  the  scrivener  who  executed  the  con- 
tract in  Kenney's  office  is  to  the  effect  that  be  noticed 
nothing  out  of  the  ordinary  in  the  demeanor  or  actions 
of  Krajieek,  and  heard  nothing  of  the  wife  objecting  to  the 
making  of  the  contract;  the  only  dispute  he  heard  being 
between  Kenney  and  Krajieek  with  respect  to  the  rate 
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of  interest,  Kenney  wanting  6%  per  cent,  and  Krajieek  in- 
sisting that  5  per  cent  was  enough.  There  is  evidence 
that  Sinknla  told  Krajieek  that  each  of  two  other  men 
would  buy  the  land  if  Krajieek  did  not,  and  that  he  pro- 
cured one  of  them  to  say  this  to  Krajieek  on  the  first  day 
that  he  was  at  the  farm.  This,  however,  apparently  had 
little  effect  upon  Krajieek,  because  his  testimony  is  as 
follows :  "Q.  Did  you  have  any  talk  with  Mr.  Judiker 
there  that  day?  A.  We  didn't  talk  very  much  with  Judi- 
ker; if  he  did,  I  don't  remember  anything.  Q.  Nothing 
Mr.  Judiker  said  had  any  influence  on  you  buying  that 
land,  did  it?  A.  I  don't  know.  *  *  ♦  Q.  You  don't 
remember  a  thing  he  said  there  that  day?  A.  I  don't  re- 
member any  talk." 

It  was  nearly  two  months  and  a  half  after  the  defend- 
ant signed  the  contract  and  took  the  personal  property 
home  before  he  indicated  in  any  manner  that  he  was  dis- 
satisfied with  the  trade.  At  that  time  he  stated  in  a  letter 
as  the  ground  for  rescission :  "The  other  day  in  looking 
over  my  papers  I  found  that  I  had  bought  280  acres  of 
land  from  you.  Now  I  was  drunk  at  that  time  and  did 
not  know  and  understand  what  I  was  really  doing."  The 
fact  is  that  some  days  after  the  transaction  he  sent  for  the 
team  and  had  it  at  the  time  he  wrote  this  letter.  The 
evidence  shows  that  Sinkula  told  him  that  he  thought  he 
could  dispose  of  the  land  for  him  at  an  advanced  price, 
and  that  he  got  permission  to  do  so.  Sinkula  failing  to 
find  a  purchaser  to  whom  the  land  could  be  sold  at  a  profit, 
defendant  undertook  to  rescind  by  this  letter. 

The  evidence  shows  that  land  of  the  best  quality  in 
Stanton  county  is  worth  from  flOO  to  |125  an  acre-  This 
land  was  sold  at  about  |57  an  acre.  It  is  api>arent,  there- 
fore, that  the  buyer  could  not  expect,  and  did  not  antici- 
I>ate,  that  he  was  getting  land  worth  much  more  than 
half  the  value  of  good  farming  land  in  that  locality.  It 
is  iK)ssible  that  the  judgment  of  Mrs.  Krajieek  and 
the  oldest  son  was  better  than  that  of  the  father,  and 
that  it  was  a  foolish  contract  on  his  part,  but  even 
a  court  of  equity  cannot  act  as  guardian  for  all  men 
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who  make  improvident  purchases.  With  respect  to 
the  conflict  in  the  evidence  in  regard  to  what  occurred 
at  Stanton,  the  district  court  had  the  witnesses  be- 
fore it,  observed  the  demeanor  of  Krajicek  and  his  family 
as  compared  with  that  of  the  other  witnesses,  and  found 
against  him.  Our  view  of  the  testimony  coincides  with 
that  of  the  district  court  upon  this  ppint.  The  case  is  not 
entirely  free  from  doubt,  and,  had  the  trial  judge  set  the 
contract  aside,  we  should  probably  have  given  considera- 
tion to  the  fact  that  he  had  the  great  advantage  of  seeing 
and  hearing  the  witnesses,  adopted  his  view  as  to  their 
credibility,  and  affirmed  the  judgment.  Taking  all  the 
facts  into  consideration,  we  must  adhere  to  our  former 
judgment 

A.FFIBMED. 

Fawcbtt,  J.,  not  sitting. 


L.  C.  Sharp,  appellant,  v.  National  FiDBLmr  &  Casuamt 
Company  bt  al.,  appellees. 

Qboege  J.  S.  Collins,  appellee,  v.  L.  0.  Sharp,  appblLant. 

Filed  Ogtobek  16,  1914.    No.  17,814. 

1.  Contracts:  Building  Contracts:  Construction.  The  building  contract 
inTolved  in  this  controTersj  considered,  and  held  to  be  a  contract  by 
the  defendant  Collins  to  ''order  aU  the  material,  and  superintend  aU 
the  work  for  the  building,"  and  not  to  be  an  ordinary  building  con- 
tract. 

2.  :   :   Action  fob  Damages:   Sufficibnct  op  Eyidbngb. 


Eridence  set  forth  in  the  opinion  held  to  justify  the  finding  of  the 
district  court  that  the  principal  delays  in  the  construction  of  the 
building  and  sidewalk  were  due  to  acts  of  the  owner,  and  that  he  is 
not  entitled  to  recover  damages  from  the  contractor  therefor. 

Appeal  from  the  district  court  for  Douglas  counly: 
Gelaxles  Leslib,  Judge.    Judgment  modified. 

P.  A.  WellSj  for  appellant. 
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Stout,  Rose  &  WelU,  B.  N.  Robertson  and  Alvin  F. 
Johnson,  contra. 

Lbtton,  J. 

This  ajction  was  brought  against  the  defendant  Oollins 
for  failnre  to  fully  perform  a  contract  to  erect  a  building, 
and  against  the  National  Fidelity  &  Casualty  Company 
upon  the  bond  given  to  secure  the  faithful  performance  of 
the  contract  The  petition  charges  that  the  cost  of  the 
building  exceeded  the  amount  stipulated,  that  the  build- 
ing was  not  completed  at  the  time  stipulated,  and  claims 
damages  for  loss  of  rents,  loss  of  profits  in  the  business 
which  Sharp  expected  to  carry  on  in  the  building,  and  for 
defective  construction.  Collins  admitted  the  execution  of 
the  contract  and  bond,  denied  the  other  allegations  of  the 
petition,  and  counterclaimed  that  there  was  due  him  for 
extras  on  the  contract  |1,729,  with  interest  Collins  after- 
ward brought  an  action  agaiqst  Sharp  to  foreclose  a  me- 
chanic's lien  for  labor  performed  and  material  furnished 
in  the  erection  of  the  building.  A  number  of  subcontract- 
ors and  materialmen  were  parties  to  this  suit  and  filed 
cross-petitions  praying  for  foreclosure  of  their  liens.  By 
consent  the  latter  action  was  consolidated  with  the  first 
for  the  purpose  of  trial.  A  jury  was  waived  and  the  case 
tried  to  the  court,  which  found  in  fainor  of  Collins,  dis- 
missed Shai*p's  petition  in  the  law  action,  and  rendered 
a  judgment  in  favor  of  Collins  for  |1,809.  In  the  equity 
suit  it  ordered  the  foreclosure  of  Collins  mechanic's  lien 
for  |1,739  of  this  amount,  and  established  and  foreclosed 
the  liens  of  the  other  defendants.  Sharp  has  appealed  in 
both  actions. 

The  facts  seem  to  be  that,  some  time  previous  to  the 
meeting  of  Sharp  and  Oollins,  Sharp  had  procured  from 
Fisher  &  La\^Tie,  architects,  plans  and  specifications  for 
a  brick  machine-shop  building.  Collins  was  not  called 
upon  until  it  was  found  that  bids  could  not  be  procured 
for  the  construction  of  the  building,  as  specified,  for  the 
amount  of  money  which  Sharp  desired  to  exi)end.  These 
plans  and  specifications  were  gone  over  by  Collins  and 
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changed  in  a  number  of  material  particulars,  and  certain 
blue-print  plans  differing  in  some  respects  from  those  sub- 
mitted by  Fisher  &  Lawrie  were  made  by  Collins  and  sub- 
mitted to  Sharp  before  the  contract  was  finally  entered 
into.  In  drawing  up  the  contract  between  the  parties  the 
ordinaiy  printed  form  of  builder's  contract  was  used,  but  a 
number  of  the  printed  paragraphs  were  erased  as  not  ap- 
plicable to  the  actual  understanding.  By  article  1  it  was 
provided :  "The  contractor  shall  and  will  provide  all  the 
materials  and  perform  all  the  work''  for  the  building  "a» 
shown  on  the  drawings  and  described  in  the  specifications 
prepared  by  Fisher  &  Lawrie  and  George  J.  S.  Collins." 
It  was  provided  in  article  6 :  "The  contractor  shall  com- 
plete the  several  portions,  and  the  whole  work  compre- 
hended in  this  agreement,  by  and  at  the  time  or  times 
hereinbefore  stated,  to  wit,  as  soon  as  practicable,  say 
November  1st,  1909."  Article  8 :  "The  owner  agrees  to- 
pay  for  all  labor  and  materials  essential  to  the  conduct  of 
this  work."  Article  9 :  "It  is  hereby  mutually  agreed  be- 
tween the  parties  hereto  that  the  sum  to  be  paid  by  the 
owner  to  the  contractor  for  said  work  shall  be  |800.  ♦  ♦  ♦ 
Should  the  total  cost  of  the  building,  as  specified  in  arti- 
cle 13,  be  less  than  |8,200,  the  contractor  shall  be  entitled 
to  25  per  cent,  of  such  saving,  but  shall  pay  all  cost  in 
excess  of  that  amount,  subject  to  additions  and  deductions 
as  hereinbefore  provided."  By  article  13  the  contractor 
agreed  to  furnish  a  bond  "that  the  cost  of  all  materials 
and  labor  for  the  building,  exclusive  of  the  sum  mentioned 
above,  shall  not  exceed  ?8,290."  The  Casualty  Company 
bond  recited:  "Whereas  said  principal  has  entered  into 
a  written  article  of  agreement  dated  the  31st  day  of  July, 
1909,  with  said  owner  to  order  all  the  materials  and  super- 
intend all  the  work  for  (describing  the  building).  But 
the  owner  shall  pay  for  all  labor  and  material ;  said  build- 
ing to  be  constructed  in  accordance  with  the  plans  and 
specifications  signed  by  the  parties  hereto." 

There  is  a  direct  conflict  in  the  evidence  with  respect 
to  the  identity  of  the  specifications  which  formed  part  of 
the  contract.    Sharp  produced  the  specifications  prepared 
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by  Fisher  &  Lawrie.  These  bear  the  genuine  signatures 
of  Collins  and  Sharp,  which  Sharp  testifies  were  signed 
at  the  time  the  contract  was  entered  into.  Collins  testi- 
fies, on  the  other  hand,  that  no  specifications  were  signed 
at  that  time,  but  claimed  that  the  changed  si)ecifications 
were  delivered  to  Sharp,  and  have  never  since  been  seen 
by  him;  that  the  specifications  produced  were  signed 
nearly  five  months  after  the  contract  was  signed.  Sharp 
having  produced  them  and  stated  that  this  was  the  copy 
which  had  been  altered;  and  that  he  (Collins)  signed  them 
without  examination.  Collins  keeps  a  diary  in  which  he 
notes  many  facts  with  respect  to  his  business.  By  refer- 
ence to  the  diary  he  testified  that  this  occurred  on  Jan- 
uary 24,  1910,  and  that  he  only  discovered  that  he  had 
signed  the  wrong  specifications  on  January  28,  1910,  after 
he  was  told  that  Sharp  had  taken  the  specifications  away. 
Whether  this  is  the  fact  or  not,  it  seems  apparent  that 
the  signed  specifications  were  not  adhered  to  in  the  con- 
struction of  the  building,  because  in  a  number  of  impor- 
tant points  neither  the  Fisher  &  Lawrie  plans  nor  these 
specifications  were  followed.  Moreover,  many  of  the  pro- 
visions of  these  specifications  are  not  at  all  applicable  to  a 
contract  of  the  nature  of  that  actually  entered  into  be- 
tween these  parties.  Even  if  these  actually  are  the  speci- 
fications that  were  identified  before  using  and  which  were 
used,  it  is  evident  that  neither  party  treated  many  of  their 
provisions  as  effective,  and  that  Sharp  is  not  entitled  to 
insist  upon  their  strict  interpretation  now.  This  being  so, 
a  large  part  of  the  complaint  with  respect  to  a  departure 
from  the  specifications  must  fail. 

The  evidence  also  conflicts  as  to  the  time  that  the  con- 
tract was  signed.  This  is  only  material  with  respect  to  the 
time  of  completion,  and,  incidentally,  as  throwing  light 
upon  the  actual  understanding  of  the  parties.  The  dupli- 
cate contracts  bear  date  of  August  31,  1909.  Upon  the 
back  of  the  copy  which  Collins  retained  that  date  is  also 
shown.  The  bond  recites  that  the  contract  was  dated  July 
31.  The  bond  itself  is  dated  August  7, 1909.  Collins  testi- 
fied by  the  aid  of  his  diary  that  he  presented  the  drawings^ 
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as  changed  by  him,  to  Sharp  on  August  10,  that  n^otia- 
tions  continued  until  the  20th,  but  the  contract  was  not 
actually  signed  until  August  31.  The  agent  for  the  insur- 
ance company  testifies  that  at  the  time  the  bond  was  ap- 
plied for  it  was  his  recollection  that  Collins  had  a  copy 
of  the  contract.  Upon  cross-examination,  however,  it  de- 
veloped that  in  the  copy  of  the  agreement  which  was  then 
furnished  to  the  insurance  company,  which  was  produced 
at  the  trial  and  from  which  the  provisions  in  the  bond 
were-  drawn,  the  date  is  July  31,  and  the  printed  clause, 
"the  contractor  shall  and  will  provide  all  the  materials 
and  perform  all  the  work,"  had  been  so  changed  that  it 
read,  "that  the  contractor  shall  and  will  order  all  the  ma- 
terial and  superintend  all  the  work  for  the  building.''  In 
a  few  minor  particulars,  also,  this  contract  differed  from 
the  actual  contract  which  was  signed.  We  are  satisfied 
that  the  contracts  which  were  actually  signed  were  not 
executed  until  the  day  they  bear  date,  and  that  this  copy 
and  the  recital  in  the  bond  more  nearly  express  the  actual 
contract  between  the  parties,  as  afterwards  construed  by 
the  action  of  the  parties  themselves,  than  does  the  writ- 
ten contract,  and  that  by  an  oversight  the  printed  forms 
were  not  changed  accordingly  when  the  contracts  were  af- 
terwards signed. 

We  are  also  of  opinion  that  the  clause,  "as  soon  as  prac- 
ticable, say  November  1st,"  should  be  taken  to  mean  as 
soon  as  practicable,  all  things  considered,  and  as  near  No- 
rember  1st  as  can  reasonably  be  expected,  and  that  the 
fact  that  the  contract  was  not  signed  until  August  31  is  of 
much  weight  in  determining  whether  the  building  was  com- 
pleted within  a  reasonable  time  and  whether  the  freezing 
of  the  concrete  was  due  entirely  to  the  fault  of  Collins. 
We  cannot  detail  the  evidence  with  respect  to  the  causes 
for  delay.  It  appears  that  the  delay  in  the  erection  of  the 
superstructure  was  largely  owing  to  the  fact  that  Sharp 
desired  to  order  the  steel  from  a  Chicago  dealer  in  second- 
hand material,  and  that  through  a  mistake  in  the  shipment 
the  steel  for  the  second  floor  did  not  arri^ne  until  Novem- 
ber 1.    That  he  interfered  in  this  respect  is  denied  by 
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Sharp;  but,  in  any  event,  considerable  delay  was  occasioned 
by  the  mistake  of  the  Chicago  concern.  The  delay  in  the 
construction  of  the  sidewalk  also  seems  to  have  been  caused 
by  a  change  with  respect  to  glass  to  be  imbedded  in  the 
concrete  to  light  the  area  below.  As  to  this,  we  think  it 
clear  that  Sharp  directed  Collins  to  order  this  particular 
kind  of  glass.  When  the  glass  came  it  did  not  fit  the 
metal  frames  in  which  it  was  to  be  placed,  and  this  oc- 
casioned another  delay,  so  that  freezing  weather  came  on 
before  the  concrete  could  be  placed,  and  artificial  heat  was 
used  in  the  attempt  to  preserve  the  work.  There  is  no 
doubt  that  the  sidewalk  concrete  work  is  not  equal  to  what 
it  should  be,  or  what  it  would  have  been  if  it  had  been  laid 
in  warmer  weather.  We  think  the  fault  was  not  with  Col- 
lins in  either  of  these  matters. 

By  the  terms  of  the  contract  any  delay  occasioned  by  the 
act  of  Sharp  operated  to  extend  the  time  for  completion 
to  the  extent  of  the  time  lost  by  the  delay.  Much  of  plain- 
tififs  claim  for  damages  is  for  loss  of  rents,  for  loss  of  use 
of  that  portion  of  the  building  intended  to  be  occupied  by 
his  own  business,  and  for  loss  of  profits  occasioned  by  his 
inability  to  fill  orders  for  machinery  on  account  of  being 
unable  to  occupy  the  building.  The  latter  item  charged 
we  think  is  too  remote  and  speculative.  It  was  not  spe- 
cially called  to  the  attention  of  Collins  at  the  time  the 
contract  was  entered  into,  and  could  not  reasonably  have 
been  anticipated  within  the  contemplation  of  the  parties 
when  the  contract  was  made.  Under  the  rule  in  Hadley 
V.  Baxendale,  9  Welsh.  H.  &  G.  (Eng.)  *341,  it  is  not  a 
proper  element  of  damages.  As  to  the  other  items,  we  are 
of  opinion  that  the  delay  was  largely,  if  not  altogether, 
occasioned  by  Sharp  himself,  and  that  he  is  not  entitled 
to  recover  any  damages  for  loss  of  rent  and  loss  of  use. 

Items  which  Collins  claims  as  extras,  53  in  number,  are 
set  forth  in  detail  in  the  pleadings,  and  evidence  offered 
in  support  by  him.  The  district  court  made  specific  find- 
ings upon  each  of  these  items,  allowing  some  in  full,  re- 
ducing the  amount  of  others,  and  finding  in  favor  of  Sharp 
as  to  others.    The  evidence  as  to  many  of  these  items  is  in 
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direct  conflict.  A  discussion  of  the  evidence  as  to  each  is 
impracticable  within  the  proper  limits  of  this  opinion.  It 
is  sufficient  to  say  that,  considering  the  evidence  upon 
the  whole  list,  and  also  with  regard  to  the  extra  compen- 
sation claimed  by  Collins,  we  have  come  to  the  conclusion 
that  the  amount  awarded  Collins  should  be  reduced  to  the 
extent  of  $249.22.  While  Sharp  is  not  justified  in  many 
of  his  contentions,  he  had  reasonable  cause  for  complaint 
in  a  number  of  respects,  and  the  compensation  to  be 
awarded  Collins  should  therefore  be  reduced  in  some  de- 
gree. 

We  cannot  refrain  from  saying  that  in  our  opinion  the 
parties  were  most  unbusinesslike  and  indefinite  in  enter- 
ing into  the  contract  and  in  their  dealings  afterwards, 
and  that  if  either  of  them  has  not  obtained  full  justice 
in  this  matter  it  is  largely  owing  to  his  own  careless 
methods. 

The  judgment  of  the  district  court  awarding  Collins 
a  mechanic's  lien  is  therefore  reduced  $249.22,  with  inter- 
est from  the  time  allowed  by  the  district  court,  and  also 
the  general  judgment.  It  is  further  ordered  that  the  costs 
in  this  court  be  equally  divided  between  the  parties. 

Judgment  modified. 

Ross,  J.,  not  sitting. 


John  Hudson  v.  Statb  of  Nebraska. 

FiLXD  OcTOBKB  16,  1914.    No.  18,632. 

1.  Bape:  SmnonNOT  ov  Eyidsnoi.  Evidence  held  to  support  the  Ter- 
diet 

2.  ;  EviDXKcs  OF  Othb  Acts:  Admibsibilitt.  In  a  proiecntion 
for  rape  with  eonaent,  proof  of  other  acts  of  intercourse  oceorring^ 
shortly  after  the  time  of  the  act  charged  is  admifsible,  and  the 
wei^t  of  pnch  eTidence  as  matter  in  corroboration  is  for  tlie  jury  to 
determiaa. 

3.  '    I  :  CoBiBOBOBATioK.    While  the  prosecuting  witness  fdone 

eaaaot  furnish  corrohoKatipn  by  her  stf ten^^ts  or  testimony  as  to  such 
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otiMT  acts,  stilly  if  her  testimonj  in  eonnaetion  with  other  facts  and 
cireamBtancee  in  evidence  eonyinees  the  jxmtj  that  aaeh  took  place,  the 
whole  of  the  proof  is  proper  to  be  eonaidared,  and  it  is  not  erroneous 
to  admit  the  testimony  of  the  prosecutrix  as  to  aaeh  acts  and  to  allow 
it  to  go  to  the  jury  under  a  proper  instmetion. 

4.  Cximlnal  Law:  Bstusal  of  Cautionary  Instbuotion.  A  cautionary 
instruction  as  to  the  testimony  of  a  sheriff  held  properly  refused. 
Keezer  v.  State,  90  Neb.  238. 

Ereob  to  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Affirmed  as  modified. 

Oeorge  A.  Adam^,  for  plaintiff  in  error. 

Grant  G.  Martin,  Attorney  General,  and  Frank  E.  Edg- 
erton,  contra. 

Lbtton,  J. 

Plaintiff  in  error,  a  young  man  about  21  years  old,  was 
convicted  of  the  offense  of  rape  without  violence  upon  one 
Anna  Weise,  a  girl  of  14  years  of  age.  He  was  convicted 
and  sentenced  to  a  term  of  seven  years  in  the  penitentiary. 

1.  It  is  contended  that  the  evidence  is  insufficient  to 
sustain  the  verdict.  The  argument  is  that  the  story  of  the 
prosecuting  witness  is  so  uncertain  that  no  reliance  should 
be  placed  upon  it,  and  that  it  was  induced  by  pressure 
upon  her  mind  and  by  statements  made  by  the  prosecut- 
ing officers.  An  examination  of  the  testimony  clearly 
shows  that  this  assignment  cannot  be  sustained.  The 
girl  told  a  plain  and  connected  story  as  to  how  she  be- 
came acquainted  with  the  defendant  and  as  to  the  occa- 
sion upon  which  the  sexual  intercourse  took  place.  It  is 
true  that  upon  crossrcxamination,  apparently  under  a  mis- 
apprehension of  their  purport,  she  gave  affirmative  an- 
swer^  to  a  number  of  leading  questions  propounded  by 
counsel  for  defendant  as  to  what  was  said  to  her  by  cer- 
tain prosecuting  officers,  and  which  replies  were  somewhat 
inconsistent  with  her  original  testimony;  but  these  she 
corrected  afterwards.  Taking  her  testimony  as  a  whole, 
corroborated  as  it  is  by  the  testimony  of  the  defendant 
himself  as  to  their  first  meeting,  and  to  the  fact  that  she 
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was  in  his  room  several  times  at  about  the  time  when  the 
act  is  charged  to  have  been  committed,  iind  considering 
the  further  corroboration  furnished  by  his  voluntary  ad- 
missions, the  evidence  seems  amply  sufficient  to  sustain 
the  verdict. 

2.  It  is  complained  that  instructions  7,  8  and  14  were 
erroneously  given.  It  is  unnecessary  to  set  these  forth  in 
this  opinion,  since  the  language  used  in  each  of  them  has 
repeatedly  been  approved  by  this  court. 

3.  Error  in  permitting  the  state  to  prove  by  the  prose- 
cuting witness  that  the  accused  had  had  sexual  intercourse 
with  her  at  other  times  than  that  at  which  the  charge  in 
the  information  is  laid  is  also  assigned.  There  can  be  no 
doubt  that  proof  of  facts  and  circumstances  tending  to 
show  other  acts  of  intercourse  about  the  time  charged  in 
the  information  is  properly  admissible  in  cases  of  this 
nature.  Leedom  v.  State,  81  Neb.  585 ;  Woodruff  v.  State, 
72  Neb.  815.  This  evidence,  in  order  to  be  corroborative 
In  character  should  proceed  from  other  sources  than  from 
the  prosecutrix  alone.  If  a  witness  testifies  that  criminal 
intercourse  was  had  upon  one  day,  the  fact  that  she  testi- 
fies that  a  like  act  was  had  upon  another  occasion  does 
not  corroborate  her  testimony.  Boling  v.  State,  91  Neb. 
599.'  The  evidence  was  admissible  as  a  part  of  the  proof 
of  other  acts,  but  its  value  as  matter  of  corroboration 
was  for  the  jury.  The  court  instructed  the  jury  that  the 
prosecuting  witness  could  not  corroborate  herself  by  state- 
ments of  other  acts,  and  thus  the  interests  of  the  defend- 
ant were  protected.  If,  taken  with  the  other  evidence  as 
to  such  acts,  the  jury  believed  that  such  intercourse  oc- 
curred, it  was  proper  lo  be  taken  into  consideration. 

4.  Complaint  is  also  made  that  the  court  erred  in  re- 
fusing to  give  instruction  No.  5  asked  by  defendant.  This 
was  a  cautionary  instruction  with  respect  to  the  testimony 
of  police  officers,  detectives,  constables,  and  sheriffs.  The 
court  properly  refused  to  instruct  as  requested.  No  police- 
man, detectives  or  constable  had  testified,  and  the  refusal 

97  Neb.  4 
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to  SO  instruct  was  entirely  proper.    Keezer  v.  State,  90 
Neb.  238. 

We  have  considered  each  of  the  errors  assigned  and  feel 
conrinced  that  the  defendant  was  rightfully  convicted. 
His  own  testimony  convinces  us  of  this  when  viewed  in 
connection  with  the  other  facts  in  the  case. 

The  severity  of  the  sentence  is  complained  of.  The  de- 
fendant is  only  21  years  of  age,  and  while  in  the  argu- 
ment and  in  the  brief  of  the  state,  statements  are  made 
BB  to  defendant's  character,  which,  if  disclosed  by  the  rec- 
ord, might  perhaps  justify  the  sentence,  we  are  convinced 
that  the  term  of  seven  years  is  too  severe  a  punishment 
when  all  the  facts  in  this  case  are  considered  and  when 
the  immaturity  of  mind  and  the  mental  traits  of  the  de- 
fendant are  borne  in  mind.  We  believe  that  the  ends  of 
justice  will  more  properly  be  subserved  by  reducing  the 
term  of  sentence  of  the  defendant  to  three  years.  The 
judgment  of  the  district  court  is  so  modified,  and  as  mod- 
ified is  affirmed. 

Affibmed  as  modified. 

BosEy  J.,  not  sitting. 


Omaha  Wool  &  Stobagb  Company,  appellee,  v.  Chicago 
Great  Western  Railroad  Company  et  al.,  appbi^ 

LANTS. 

Filed  Ogtobbr  16,  1914.    No.  17,628. 

Cknporatioiis:  Contracts:  Exicution:  Pbxsumption.  A  eontrmet  pertmia- 
ing  to  the  busineBS  of  a  eorpormtion,  whten  f omiAnj  executed  in  its 
name  bj  its  president,  wiU,  in  the  aheenee  of  proof  to  the  contmiy, 
be  preeiuned  to  have  been  aathoriied  bj  the  corporation,  and  the 
piemunption  ie  not  neeeeearilj  rebutted  bj  mere  failure  of  the  directon ' 
record  to  show  afflrmatiTelj  that  such  authoritj  had  been  given. 

Appeal  from  the  district  court  for  Douglas  couii<7: 
Alexander  C.  Troup,  Judge.    Affirmed. 
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W.  D.  UcHugh,  Oreene,  Breckenridge,  Chirley  d  Wood- 
rough,  ir.  H.  Herdman  and  Joline,  Larkin  d  Bathbone, 
for  appellanta 

Bronte  d  Brome,  contra. 

Boss,  J. 

This  is  a  suit  for  the  specific  performance  of  an  option 
to  purchase  at  the  agreed  price  of  $7,5(M)  a  warehouse  site 
in  Omaha  on  the  right  of  .way  of  the  Mason  City  &  Fort 
Dodge  Bailway  Company,  defendant,  the  agreement  having 
been  inserted  in  a  lease  providing  for  the  payment  of  an 
annual  rental  of  |441  for  the  same  premises.  Charles 
Henry  King  was  lessee  and  assigned  the  lease  to  plaintiff. 
Tlie  railroad  company  named  held  title  to  the  leased  laud. 
Its  corporate  stock,  except  five  shares,  was  owned  by  the 
Chicago  Great  Western  Bailway  Company  which,  under  a 
lease,  operated  the  lines  of  the  Mason  City  &  Fort  Dodge 
Bailroad  Company.  The  property  and  rights  of  the  for- 
mer, through  a  receiver's  sale,  were  acquired  by  the  Chi- 
cago Great  Western  Bailroad  Company,  defendant  The 
lease  for  the  warehouse  site  on  the  railroad's  right  of  way 
was  executed  by  A.  B.  Stickney  and  Charles  H.  F.  Smith, 
receivers  of  the  Chicago  Great  Western  Bailroad  Com- 
pany, and  by  the  Mason  City  &  Fort  Dodge  Bailroad  Com- 
pany, by  A.  B.  Stickney,  president.  The  Central  Trust 
Company  of  New  York,  defendant,  had  a  mortgage  on  the 
property  of  the  Mason  City  &  Fort  Dodge  Bailroad  Com- 
pany, before  the  lease  for  the  warehouse  site  had  been  exe- 
cuted. By  the  terms  of  the  mortgage,  however,  mortgagee 
obligated  itself  to  release  from  its  lien  warehouse  sites 
sold  by  the  mortgagor.  Under  its  lease  plaintiff  con- 
structed at  great  expense,  and  afterward  operated,  a  ware- 
house on  the  demised  premises,  paid  the  stipulated  rent- 
als^ attempted  to  exercise  its  option  to  purchase  the  leased 
land  for  warehouse  purposes,  tendered  the  purchase  price 
and  demanded  a  deed.  Pei^ormance  on  part  of  defend- 
ants was  refused.  The  substance  of  the  defense  inter- 
posed is  that  the  lease  containing  the  option  is  not  the 
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contract  of  the  Mason  City  &  Fort  Dodge  Railroad  Com- 
pany, because  it  was  never  authorized  by  the  board  of 
directors  of  that  corporation.  From  a  decree  in  favor 
of  plaintiff  defendants  have  appealed. 

In  assailing  the  decree  for  specific  performance  defend- 
ants argue :  "That,  where  a  corporation,  situated  as  was 
the  Mason  City  &  Fort  Dodge  Railroad  Company  in  this 
case,  seeks  to  sell  a  part  of  its  lands,  the  transaction  must 
be  carried  out  through  its  duly  authorized  board  of  di- 
rectors; that  its  legal  separate  entity  continues  unim- 
paired in  spite  of  the  fact  that  it  has  mortgaged  its  prop- 
erty for  a  large  amount  and  leased  it  subject  to  the  mort- 
gage." 

Plaintiff,  in  conducting  its  warehouse  business,  patron- 
ized the  railroad  as  a  carrier.  The  warehouse  inured  to 
the  carrier's  benefit.  The  selling  of  portions  of  the  right 
of  way  for  warehouse  puri)oses  was  not  only  within  the 
power  of  the  carrier,  but  was  part  of  its  general  business. 
This  right  was  protected  by  a  contract  requiring  the  mort- 
gagee to  release  from  its  lien  warehouse  sites  subsequently 
sold.  It  is  insisted,  nevertheless,  that  the  option  was 
never  authorized  at  a  meeting  of  the  board  of  directors 
of  the  Mason  City  &  Fort  Dodge  Railroad  Company,  and 
that  therefore  the  agreement  was  void.  The  formal  rec- 
ord of  the  proceedings  of  the  board  of  directors  does  not 
ajQftrmatively  show  specific  authority  for  the  sale.  A  wit- 
ness testified  that  the  agreement  was  never  authorized  at 
a  board  meeting.  A  by-law  of  the  corporation,  however, 
provides:  "The  executive  power  of  the  company  shall  be 
vested  in  the  president,  who  shall  preside  over  meetings 
of  the  board  of  directors  and  shall  have  the  power  and 
control  over  the  affairs  of  the  company  when  the  board 
is  not  in  session,  subject  to  the  approval  of  the  board." 

The  lease  on  its  face  appears  to  be  formal  and  valid, 
having  been  signed  by  the  holder  of  the  title  as  follows: 
"Mason  City  &  Fort  Dodge  Railroad  Company,  By  A.  B. 
Stickney,  President.  Attest:  G.  F.  Philleo,  Asst.  Secre- 
tary." There  is  nothing  to  indicate  that  Stickney  at- 
tempted to  act  in   his  private  capacity   or  for   his   in- 
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diyidnal  profit,  or  that  he  did  not  act  for  the  sole  benefit 
of  the  corporation  of  which  he  was  president^  While 
there  is  some  diversity  of  opinion,  the  weight  of  modem 
authority,  as  well  as  the  better  reasoning,  supports  the 
general  principle  that  a  contract  pertaining  to  the  busi- 
ness of  a  corporation,  when  formally  executed  in  its  name 
by  its  president,  will,  in  the  absence  of  proo|  to  the  con- 
trary, be  presumed  to  have  been  authorized  by  the  cor- 
poration. Oorder  v.  Plattsmouth  Canning  Co.,  36  Neb. 
548 ;  Chicago  Pneumatic  Tool  Co.  v.  Munsell,  107  111.  App. 
344;  National  State  Bank  v.  Vigo  County  Nat.  Bankj  141 
Ind.  352;  White  v.  Elgin  Creamery  Co.,  108  la.  522;  LLt- 
tie  Saw  Mill  Valley  Turnpike  or  Plank  Road  Co.  v.  Fedr 
eral  Street  £  P.  V.  P.  B.  Co.,  194  Pa.  St.  144;  Lloyd  d  Co. 
V.  Matthews,  223  111.  477,  7  L.  R.  A.  n.  s.  376;  Patterson 
V.  Robinson,  116  N.  Y.  193 ;  Davies  v.  Harvey  Steel  Co.,  6 
App.  Div.  (N.  Y.)  166;  Patteson  v.  Ongley  Electric  Co.,  87 
Hun  (N.  Y.)  462;  United  States  Nat.  Bank  v.  Homestead 
Bank,  18  N.  Y.  Supp.  758. 

When  the  executive  power  of  the  president  to  control 
the  affairs  of  the  company  is  considered,  as  shown  in  the 
by-law  quoted,  together  with  the  undisputed  facts  nar- 
rated, the  presumption  that  he  had  authority  to  execute  the 
lease  containing  the  option  is  not  rebutted  by  mere  failure 
of  the  board's  record  to  show  affirmatively  that  such  au- 
thority had  been  given.  Oorder  v.  Plattsmouth  Canni/ng 
Co.,  36  Neb.  548.  Want  of  authority  is  not  otherwise 
shown. 

On  the  record  made,  therefore,  the  option  is  enforceable. 
This  conclusion  makes  the  discussion  of  other  questions 
unnecessary.  Since  the  contract  to  sell  the  warehouse  site 
is  binding  on  the  parties  to  it,  mortgagee  cannot  defeat 
specific  performance,  because  it  bound  itself  to  release 
from  its  lien  warehouse  sites  subsequently  sold. 

Affirmed. 

Lbtton,  Pawcbtt  and  Hambr^  JJ.,  not  sitting. 
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Furnas  County,  appellant,  v.  Charles  M.  Evans  et  al., 

appellees. 

Filed  October  16,  1914.    No.  17,775. 

1.  Trial:  Diregtino  Verdict.  Where  there  is  no  evidence  to  sustain  a 
judgment  for  plaintiff,  the  trial  court  should,  in  a  case  tried  to  a 
jury,  direct  a  verdict  in  favor  of  defendant. 

2.  Ctonnty  Treasurers:  Liability  for  Interest.  "A  county  treasurer 
is  not  liable  on  his  bond  for  interest  which  he  has  not  collected 
and  has  been  unable  to  collect  upon  the  public  funds  in  his  care, 
unless  it  appears  that  some  act  or  neglect  of  his  has  prevented  or 
hindered  the  collection  of  such  interest."  Bamilton  County  v,  Cun- 
ningham, 87  Neb.  650. 

Appeal  from  the  district  court  for  Furnas  county: 
Haeey  S.  Dungan,  Judge.    Affinrnd. 

John  Stevens,  for  appellant. 

TT.  S.  Morlan,  J.  F,  Fults  and  Lamhe  d  Butler,  contra, 

BOSE,  J. 

This  is  a  suit  on  the  official  bond  of  a  former  treasurer 
of  Furnas  county  to  recover  |1,296.65,  a  sum  alleged  to  be 
due  the  county  under  the  depository  law  as  interest  at  the 
rate  of  3  per  cent  per  annum  on  the  average  daily  bal- 
ances of  public  funds  in  depository  and  other  banks  dur- 
ing the  years  1902  and  1903.  Comp.  St.  1901,  ch.  18,  art. 
Ill,  sees.  18-23.  The  case  was  here  before.  At  the  first 
trial  below  the  lower  court  sustained  a  demurrer  to  the 
petition  and  dismissed  the  action.  In  this  court  the  peti- 
tion was  sustained  and  the  action  was  held  to  be  one  to 
recover  interest  received  and  retained  by  the  county  treas- 
urer on  county  funds  deposited  by  him  in  depository  and 
other  banks.  Fumds  County  v.  Evans,  90  Neb.  37.  After 
the  case  reappeared  in  the  district  court,  defendants  filed 
answers  amounting  to  a  general  denial.  Upon  a  trial  of 
the  issues,  the  trial  court  directed  a  verdict  for  defendants. 
From  a  judgment  of  dismissal  plaintiff  has  appealed. 
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A  reversal  is  sought  for  assigned  error  in  directing  a 
verdict  for  defendants.  There  is  no  dispute  in  the  evi- 
dence about  any  material  fact.  Proof  that  the  treasurer 
turned  over  to  the  county  all  interest  received  by  him  on 
the  public  funds  described  in  the  petition  is  uncontra- 
dicted. It  follows  that  the  verdict  for  defendants  was 
properly  directed,  treating  the  action  as  one  alone  to  re- 
cover interest  received  and  retained  by  the  county  treas- 
urer on  public  funds  deposited  by  him  in  depository  or 
other  banka 

Plaintiff  argues,  however,  that  the  treasurer  is  liable  for 
negligence  in  failing  to  collect  and  turn  over  to  the  county, 
according  to  the  terms  of  the  depository  law,  the,  full 
amount  of  interest  due  on  public  funds  deposited  by  him 
in  depository  and  other  banks.  Assuming,  but  not  decid- 
ing, that  the  petition  is  sufficient  in  this  respect,  plaintiff 
failed  to  make  a  case,  when  the  depository  law,  as  con- 
strued by  this  court,  is  considered  with  the  undisputed 
facts.  The  treasurer  deposited  county  money  in  four 
banks.  Two  of  them  were  properly  designated,  bonded 
depositories.  The  others  did  not  qualify  under  the  deposi- 
tory law.  The  latter  paid  no  interest  on  deposits  of  public 
funds.  The  county  treasurer  kept  in  the  two  regular  de- 
IK)sitorieB  public  funds  in  excess  of  the  amounts  contem- 
plated by  statute  and  by  the  depository  bonds.  On  this 
excess  no  interest  was  paid.  It  is  the  unpaid  interest 
on  such  excess  and  on  the  funds  deposited  in  banks  not 
qualified  as  depositories  that  plaintiff  is  seeking  to  re- 
cover from  the  treasurer.  There  is  no  evidence  that  any 
act  or  neglect  of  the  treasurer  prevented  the  selection  or 
qualification  of  adequate  depositories  for  all  of  the  public 
funds  or  hindered  or  delayed  the  collection  of  interest. 
The  rules  of  law  applicable  to  the  undisputed  facts  seem 
to  be  settled.  In  Hamilton  County  v,  Cunningham^  87 
Neb.  650,  it  is  said:  "A  county  treasurer  is  not  liable 
on  his  bond  for  interest  which  he  has  not  collected  and  has 
been  unable  to  collect  upon  the  public  funds  in  his  care, 
unless  it  appears  that  some  act  or  neglect  of  his  has  pre- 
sented or  hindered  the  collection  of  such  interest.'' 


56  NEBRASKA  REPORTS.  [Vol.  97 

Oilek  V.  New  York  Life  Ins.  Co. 

In  a  suit  by  Hamilton  county  against  the  Aurora  Na- 
tional Bank,  which  had  not  qualified  as  a  depository,  to 
recover  interest  on  public  funds  deposited  therein  by  J.  B. 
Cunningham,  county  treasurer,  this  court  said :  "If  this 
transaction  of  depositing  the  money  in  the  bank  by  Cun- 
ningham was  in  violation  of  law,  as  claimed,  both  Cun- 
ningham and  the  bank  were  parties  to  such  violation,  and 
vould  be  equally  liable  therefor;  ajid  if  the  transaction, 
being  in  perfect  good  faith,  were  such  that  by  its  ultimate 
result  either  of  the  parties  thereto  was  released,  we  see  no 
escape  from  holding  that  both  were  released."  Hamilton 
County  V.  Aurora  Nat.  Bank,  88  Neb.  280. 

These  precedents  require  an  affirmance  in  the  present 
case. . 

Affirmed. 


Lucy  Belle  Cilbk,  appellee,  v.  New  York  Life 
Insurance  Company,  appellant.* 

Filed  Ootobeb  16,  1914.    No.  18,275. 

1.  Insurance:  Contract.  The  policy  of  insurance  and  the  application 
therefor  examined  together,  and  held  to  constitute  the  contract  between 
the  company  and  the  insured. 

2.   :    Forfeiture.     The   application   signed   by   the   insured  was 

dated  June  13,  1899.  The  application  was  approved  and  policy  issued 
at  the  home  office  of  defendant  on  June  23.  The  premium  was  to 
be  paid  annually.  The  premium  due  in  June,  1906,  was  not  paid. 
The  application  contained  a  clause  that  the  company  would  incur  no 
liabUity  until  the  application  had  been  received  and  approved  by 
the  company  at  its  home  office  and  the  premium  had  actually  been 
paid  to  and  accepted  by  the  company  or  its  authorised  agent  during 
the  lifetime  and  good  health  of  the  applicant.  The  policy  contained 
a  stipulation  that  ''A  grace  of ,  one  month,  during  which  the  policy 
remains  in  full  force,  will  be  allowed  in  payment  of  all  premiums 
except  the  first. ' '  The  insured  died  July  23,  1906.  Held,  That  ths 
contract  of  insurance  did  not  go  into  effect  prior  to  the  issuance  of 
the  policy  on  June  23,  1899;  that  the  payment  of  premium  for  each 


*  Rehearing  denied,  decree  entered.     See  opinion,  p.  60,  jNMt. 
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sncceeding  year  extended  the  life  of  the  policy'  for  an  additional 
year  from  June  23,  and  that,  with  the  month's  grace  added  to  that 
date  in  1906,  the  policy  in  suit  had  not  lapsed,  but  was  in  full  force 
and  effect  at  the  time  of  insured's  death. 

Rehearing  of  case  reported  in  95  Neb.  274.  Farmer 
judgment  of  reversal  vacated  and  judgment  of  district 
court  affirmed. 

Pawcbtt,  J. 

On  June  13,  1899,  Henry  H.  Rye  signed  a  written  ap- 
plication on  one  of  defendant's  forms  for  |5,000  insur- 
ance. On  June  23  the  application  was  approved  and  the 
policy  in  suit  signed  by  the  officers  of  the  defendant  at 
its  home  office  in  New  York  City.  A  few  days  later,  prob- 
ably June  26,  the  policy  was  delivered  to  Mr.  Rye.  The 
assured  paid  the  annual  premiums  thereon  to  and  includ- 
ing the  one  due  in  June,  1905.  He  died  July  23,  1906, 
without  having  paid  the  premium  for  that  year.  The  de- 
fendant denied  liability,  and  action  was  brought  upon  the 
policy  in  the  district  court  for  Sheridan  county.  Plaintiff 
had  judgment,  and  the  case  was  appealed  to  this  court, 
where  the  judgment  of  the  district  court  was  reversed  and 
the  cause  remanded.  Rye  v.  New  York  Life  Ins.  Co.,  88 
Neb.  707.  Another  trial  was  had,  and  plaintiff,  who  had 
subsequently  remarried,  again  recovered.  A  second  ap- 
I)eal  was  prosecuted  to  this  court,  where  the  judgment  of 
the  district  court  was  again  reversed.  Cilek  v.  New  York 
lAfe  Ins.  Co.,  95  Neb.  274.  A  rehearing  in  the  second  ap-  • 
peal  was  granted,  additional  briefs  were  filed,  a  reargu- 
ment  had,  and  the  case  is  before  us  for  reconsideration. 

Plaintiff  now  relies  for  an  affirmance  of  her  judgment 
on  the  point  that,  at  the  time  of  the  assured's  death^  on 
July  23,  1906,  by  the  terms  of  the  application  and  the 
policy,  construed  together  as  the  contract  of  the  parties, 
the  policy  had  not  lapsed  for  nonpayment  of  the  premium. 
This  point  was  not  argued  at  the  bar  nor  considered  in 
either  of  our  former  opinions.  The  reason  for  this  failure 
evidently  was  that  counsel  relied  upon  the  other  points 
then  argued.     It  will  be  seen,  therefore,  that  neither  of 
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our  former  opinions  can  be  treated  as  the  law  of  the  case. 
Indeed^  if  this  point  had  been  properly  presented  at  the 
first  hearing,  neither  of  those  opinions  would  have  been 
written.  If  this  were  a  matter  in  which  counsel  alone 
were  concerned,  we  would  now  decline  to  consider  the 
point  at  all,  but  plaintiff  should  not  be  required  to  suffer 
because  her  counsel  had  such  confidence  in  other  points 
upon  which  they  relied  that  they  overlooked  the  one  now 
urged. 

The  application  which  the  assured  signed  June  13  con- 
tained a  clause  that  the  company  would  incur  no  liability 
under  the  application  until  it  had  been  received  and  ap- 
proved by  the  company  at  the  home  office  and  the  pre- 
mium had  actually  been  paid  to  and  accepted  by  the  com- 
pany or  its  authorized  agent  during  the  lifetime  and  good 
health  of  the  applicant.  The  application  was  not  received 
and  approved  by  the  company  at  its  home  office  until  June 
23,  and,  in  the  absence  of  proof  as  to  when  the  premium 
was  paid,  we  must  assume  that  it  was  not  paid  until  the 
policy .  was  delivered  some  days  later.  The  contract  of 
insurance  was,  therefore,  never  a  contract  binding  upon 
both  parties  prior  to,  at  the  earliest,  June  23.  The  policy 
contains  this  stipulation  on  the  part  of  the  company :  '^A 
grace  of  one  month,  during  which  the  policy  remains  in 
full  force,  will  be  allowed  in  payment  of  all  premiums  ex- 
cept the  first,  subject  to  an  interest  charge  at  the  rate  of 
6  per  cent,  per  annum."  If  the  contract  of  insurance  did 
not  become  binding  until  June  23,  the  death  of  the  as- 
sured on  July  23  was  within  the  month  of  grace  allowed, 
and  the  policy  ha:d  not  lapsed.  This  very  question  was 
before  the  supreme  court  of  the  United  States  in  McMas- 
ter  against  this  same  defendant,  and  the  company  was 
held  liable  by  a  united  court  in  a  very  clear  opinion  by 
Mr.  Chief  Justice  Fuller,  which  is  reported  in  McMdSter 
V.  New  York  Life  Ins,  Co.,  183  U.  S,  25.  We  had  occasion 
once  before  to  cilie  this  case  with  approval.  Haas  v.  Mut- 
ual Life  Ins.  Co.,  84  Neb.  682,  692.  In  the  McMaster  case 
the  application  was  dated  December  12, 1893,  and  the  poli- 
cies December  18.    The  policies  were  delivered  December 
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26.  In  the  course  of  the  opinion  (p.  41)  it  is  said:  '*The 
truth  is  the  policies  were  not  in  force  until  December  18, 
and  as  the  premiums  were  to  be  paid  annually,  and  were 
so  paid  in  advance  on  delivery,  the  second  payments  were 
not  demandable  on  December  12,  1894,  as  a  condition  of 
the  continuance  of  the  policies  from  the  twelfth  to  the  eight- 
eenth. And,  as  the  policies  could  not  be  forfeited  for  non- 
payment during  that  time,  the  month  of  grace  could  not 
be  shortened  by  deducting  the  six  days  which  belonged  to 
McMaster  of  right.  In  our  opinion  the  payment  of  the 
first  year's  premiums  made  the  policies  nonforfeitable  for 
the  period  of  thirteen  months,  and,  inasmuch  as  the  death 
of  McMaster  took  place  within  that  period,  the  alleged  for* 
feiture  furnished  no  defence  to  the  action." 

In  Stramback  v.  Fidelity  Mutual  Life  Ins.  Co.,  94  Minn. 
281,  a  similar  question  was  before  the  court.  In  that 
case  the  assured  made  his  application  August  25,  1902. 
The  policy  was  issued  September  8,  and  delivered  Septem- 
ber 24,  1902.  The  second  semiannual  payment  in  March, 
1903,  was  paid,  but  the  next  premium  due  in  September, 
1903,  was  not  paid.  The  assured  died  September  11, 1903. 
The  trial  court  held  that  the  policy  became  forfeited  Sep- 
tember 8, 1903,  for  failure  to  pay  the  premium  due  on  that 
date.  The  application,  like  the  one  in  the  case  at  bar, 
stated  that  ^^the  policy  to  be  issued  should  not  become  bind- 
ing on  the  company  until  the  first  {payment  due  should 
have  been  actually  received  by  it,  or  its  authorized  agent, 
during  the  lifetime  and  good  health  of  the  insured."  The 
policy  provided  for  the  payment  of  subsequent  premiums 
^'upon  the  eighth  day  of  the  months  of  September  and 
March  in  every  year  until  the  premiums  for  fifteen  full 
years  shall  have  been  duly  paid  to  the  said  company." 
The  court  say :  ^'The  primary  question  to  be  determined 
is,  from  what  date  did  the  insurance  commence  to  run? 
Was  it  from  date  of  payment  of  the  first  premium  and 
delivery  of  the  policy  to  the  insured,  September  24,  or 
was  it  from  date  of  issuance  of  the  policy,  September  8, 
or  from  date  of  the  application,  August  25?"  The  opin- 
ion then  cites  and  quotes  at  length  from  the  McMaster 
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case,  supra.    The  judgment  of  the  district  court  was  re- 
versed and  judgment  ordered  for  the  plaintiff. 

Little  could  be  added  to  what  has  been  said  by  these  two 
eminent  courts  in  their  opinions  above  cited.  Their  rea- 
soning meets  our  entire  approval.  We  therefore  hold  that 
the  contract  of  insurance  in  the  case  at  bar  did  not  go  into 
effect  until  June  23,  1899;  that  the  payment  of  premium 
for  each  succeeding  year  down  to  and  including  the  pay- 
ment in  June,  1905,  extended  the  life  of  the  policy  for  an 
additional  year  from  June  23,  and  that  with  the  one 
month's  grace  added  to  June  23,  1906,  the  policy  had  not 
lapsed,  but  was  in  full  force  and  effect  at  the  time  of  Mr. 
Rye's  death. 

Prior  to  the  death  of  the  assured  he  had  obtained  from 
the  company  a  loan  of  all  of  the  accumulations  on  his 
policy  up  to  and  including  the  payment  of  June,  1905.  The 
trial  court  found  generally  in  favor  of  the  plaintiff,  "and 
that  the  policy  in  suit  was  delivered  to  the  insured,  who 
received  it  in  due  course  of  mail  on  June  26,  1899,  and 
that  the  policy  loan  was  paid  in  full  on  the  death  of  the 
insured  from  its  accumulation,  and  on  that  day  there  was 
also  an  excess  of  said  accumulations  amounting  to  |194.63 
which  was  applicable  toward  the  payment  of  premiums; 
that  there  is  now  due  and  owing  from  the  defendant  to 
the  plaintiff,  who  is  beneficiary  under  said  policy,  upon 
the  cause  of  action  set  out  in  the  pleadings,  the  full  sum 
of  17,362.50,"  for  which  amount  the  court  allowed  judg- 
ment. We  are  unable  to  approve  that  part  of  the  court's 
findings  that  there  was  an  excess  of  accumulations  amount- 
ing to  1194.63.  That  question  was  disposed  of  adversely  to 
plaintiff  in  our  former  opinions,  which  are  now  the  law 
of  the  case  upon  the  points  therein  decided. 

Our  former  judgment  is  vacated,  and  the  judgment  of 
the  district  court  is 

Affirmed. 

Rose,  J.,  not  sitting. 

The  following  opinion  on  motion  for  rehearing  was  filed 
December  18,  1914.    Rehearing  denied^  deci^ee  entered. 
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Fawcett,  J. 

This  case  is  before  us  on  a  motion-  for  rehearing,  or,  if 
a  rehearing  is  denied,  for  a  modification  of  our  opinion 
and  judgment,  ante,  p.  56.  After  due  consideration  of 
the  case,  we  are  satisfied  with  our  former  opinion  upon 
the  merits. 

Our  judgment  should,  however,  be  modified,  as  claimed 
by  defendant.  In  arriving  at  the  judgment  reached  in 
our  former  opinion,  we  overlooked  the  fact  that  the  dece- 
dent was  indebted  to  the  defendant  in  the  sum  of  |1,365 
on  a  policy  loan,  in  the  application  for  which  plaintiff 
as  his  beneficiary  had  joined.  In  January  preceding  his 
death  the  decedent  had  applied  for  a  loan  for  the  full 
amount  of  the  reserve  under  his  policy,  which  was  the  sum 
above  named.  The  loan  was  made.  The  policy,  by  its 
express  terms,  provides:  "Any  indebtedness  to  the  com- 
pany, including  any  balance  of  the  premium  for  the  insur- 
ance year  remaining  unpaid,  will  be  deducted  in  any  set- 
tlement of  this  policy,  or  of  any  benefit  thereunder."  The 
trial  court  found  "that  the  policy  loan  was  paid  in  full 
on  the  death  of  the  insured  from  its  accumulation."  This 
was  a  plain  error  and  directly  contrary  to  our  holding 
when  the  case  was  first  before  us  (Rye  v.  New  York  Life 
Ins.  Co.,  88  Neb.  707),  where  we  held:  "The  policy  pro- 
vides in  express  terms:  *If  the  insured  is  living  on  the 
13th  day  of  June,  1919,  which  is  the  end  of  the  twenty- 
year  accumulation  i)eriod  of  this  policy,  and  if  the  premi- 
ums shall  have  been  duly  paid  to  that  date,  and*  not  other- 
wise, the  company  will  apportion  to  the  insured  his  share 
of  the  accumulated  profits.^  It  appears  that  no  surplus  or 
profits  could  be  ascertained  or  credited  to  this  policy  until 
the  date  of  its  maturity,  which  is  the  13th  day  of  June, 
1919."  The  district  court  evidently  confounded  accumu- 
lation with  reserve.  The  amount  of  the  loan  made  to  the 
decedent  was  the  full  amount  of  the  reserve  then  held  by 
the  company  under  the  policy  in  suit.  It  did  not  represent 
profits  or  accumulations.  By  the  terms  of  the  policy  the 
assured  had  the  right,  at  any  time  after  two  years,  to  ob- 
tain from  the  company  a  policy  loan  equal  to  the  full 
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amount  of  the  reserve,  but  there  was  no  condition  in  the 
policy  which  conferred  upon  him,  at  any  time  prior  to 
the  expiration  of  the  full  20-year  period,  a  right  to  any 
accumulations  or  profits,  either  by  loan  or  otherwise.  On 
the  contrary,  the  condition  of  the  policy  was,  as  above 
shown,  that  he  should  not  participate  in  the  profits  of 
the  company  unless  he  was  living  at  the  expiration  of  the 
20-year  period.  The  company,  under  the  terms  of  its  sim- 
ilar contracts  with  its  other  policy-holders,  could  not,  prior 
to  that  time,  lend  or  pay  to  the  insured  or  his  beneficiary 
any  profits.  The  profits  were  not  determinable  or  ascer- 
tainable until  the  expiration  of  the  full  20-year  period. 
The  trial  court  treated  the  reserve,  which  formed  the 
basis  of  the  loan,  as  an  accumulation,  and  gave  judgment 
for  the  full  sum  of  |6,000,  with  interest  at  7  per  cent,  per 
annum  from  the  date  of  the  assured's  death  until  the  date 
of  the  judgment.  This  was  contrary  to  the  express  terms 
of  the  policy.  The  court  should  have  deducted  from  the 
f  5,000  the  f  1,365  loan,  plus  interest  thereon  for  one  month 
and  ten  days,  viz.,  from  the  date  on  which  the  interest 
had  been  paid  on  the  loan  to  the  date  of  the  assured's  death, 
in  the  sum  of  |7.57,  and  rendered  judgment  for  |3,627.43, 
plus  interest,  which  would  have  made  the  gross  amount 
for  which  judgment  should  have  been  entered  |5,397.37. 
The  judgment  is  so  palpably  and  grossly  excessive  in 
amount  that,  regardless  of  the  ordinary  rules  of  procedure 
on  appeal,  we  cannot  permit  it  to  stand. 

Motion  for  rehearing  overruled.  Our  former  opinion 
on  the  question  of  defendant's  liability  adhered  to.  Our 
judgment  of  affirmance  vacated,  and  judgment  ordered  in 
this  court  in  favor  of  plaintiff  for  |5,397.37. 

Judgment  accjordingly. 
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Statb^  bx  rsu  Otto  W.  Millbe,  appeixbb,  v.  Theo  H. 
BiatG^  City  Clbok,  appellant. 

FnJED  OcTOBEB  16,  1914.    No.  18,538. 

1.  Mmdclpal  Oorporatioiui:  Beoall  or  GrriCERS :  Petition.  When  a  peti- 
tion IB  filed  for  the  remoTal  of  a  conncilnuin  or  commissioner  under 
seetion  5308,  Bev.  8t.  1013,  in  a  city  where  registration  laws  are  in 
force,  the  city  clerk,  in  determining  whether  or  not  the  petition  ia 
signed  by  the  requisite  30  per  cent,  of  the  qualified  electors,  is  limited 
to  the  voters'  register  of  such  city. 

2.   :  :  :   Vbritication.     Where  a  petition  filed  for 

the  removal  of  a  commissioner  under  section  5308,  Bev.  St.  1913,  is 
made  up  of  a  number  of  papers,  and  through  oversight  any  of  such 
papers  have  not  been  verified  by  the  oath  of  one  or  more  of  the  signers 
of  the  same,  as  required  by  section  5305,  Bev.  St.  1913,  the  city  clerk 
should,  on  request,  pennit  the  attaching  of  such  oath  of  verification, 
even,  after  such  petitions  have  been  filed. 

3.   ;  :  "HiOHXST  Vote  Cast."    The  words  ''highest  vote 

east,''  as  used  in  section  5308,  Bev.  St.  1913,  mean  the  highest  vote 
cast  both  for  and  against  any  candidate  for  office  or  proposition  voted 
for  at  the  last  preceding  general  city  election  of  such  city. 

Appbal  from  the  district  court  for  Lancaster  county: 
WiLLABi)  E.  Stbwabt,  ALBERT  J.  CoRNiSH  and  P.  James 
€k)66BAyB,  Judges.    Reversed  and  dismissed. 

Fred  G.  Foster,  D.  H.  McClenaJian  and  John  8.  Bishop, 
for  appellant. 

Frank  M.  Tyrrell,  contra. 

John  L.  Webster,  amicus  curia. 

Pawobtt,  J., 

The  city  of  Lincoln  adopted  the  provisions  of  article  V^ 
ch.  52,  Bev.  St  lOlS,  and  is  now  under  the  commission 
plan  of  goyemment  Oman  J.  King  is  one  of  its  commis- 
sionerB.  The  defendant,  Theo  H.  Berg,  is  its  dty  clerk. 
A  petition  and  supplemental  petition  for  the  removal  of 
Gommiflsioner  King,  under  the  provisions  of  section  5308, 
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Rev.  St.  1913,  were  filed.  The  city  clerk  certified  that  he 
had  examined  the  petition  and  supplemental  petition  which 
had  been  filed  in  his  office  on  December  5  and  December 
24,  respectively,  "and  have  compared  the  names  on  said 
petition  with  the  voters'  register  of  said  city  to  ascertain 
whether  or  not  the  requisite  number  of  qualified  electors 
to  call  such  an  election  have  signed  the  same.'^  He  fur- 
ther certified :  "I  further  find  that  said  petitioifs  contain 
2,544  names;  that  64  thereof  are  duplications;  that  75  are 
illegible;  that  1,146  are  not  registered;  that  25  should  not 
be  counted  because  of  proof  that  signatures  are  not  genu- 
ine; that  267  were  registered  at  addresses  different  than 
shown  on  petition;  and  that  967  were  registered  at  ad- 
dresses given;  that  the  total  number  of  qualified  electors 
on  said  petition,  as  shown  by  the  voters'  register  of  said 
city,  is  1,234.  I  further  certify  that  1,234  is  not  30  per 
cent,  of  the  highest  vote  cast  at  the  last  general  city  elec- 
tion held  in  Lincoln,  Nebraska,  on  May  6,  1913."  It  was 
agreed  that  demand  was  made  upon  the  city  clerk  that  he 
use  other  satisfactory  evidence  than  the  registration  books 
of  the  city  of  Lincoln,  in  order  to  determine  whether  the 
names  found  upon  the  recall  petition  were  qualified  elect- 
ors of  the  city  of  Lincoln  and  authorized  to  sign  such 
'  petition.  It  was  also  agreed  that  the  highest  vote  cast  on 
any  proposition  or  office  at  the  last  general  election  was 
7,962,  and  that  the  highest  vote  cast  for  any  candidate, 
or  for  or  against  any  proposition,  was  5,236.  The  clerk 
took  7,962  as  "the  highest  vote."  Relator  insists  that  he 
should  have  taken  5,236.  If  the  clerk  was  right  in  ex- 
cluding all  signers  whose  names  did  not  appear  on  the 
vx)ters'  register,  the  petition  was  insufficient  under  either 
theory.  After  the  clerk  had  made  his  certificate,  as  above 
set  out,  relator  instituted  this  action  in  the  district  court 
for  Lancaster  county,  to  secure  a  writ  of  mandamus  order- 
ing the  clerk  to  recount  the  names  on  the  recall  petitions 
referred  to  and  accept  evidence  of  the  qualifications  of  the 
signers  thereof  to  vote  whose  names  do  not  appear  on  the 
voters'registerof  thecity,  to  pennit  relator  to  amend  the 
recall  petitions  by  attaching  verifications  thereto  required 
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by  section  5305,  Kev.  St.  1913,  and  to  find  that  the  meaning 
of  '^highest  vote"  under  section  5308,  supra,  is  the  highest 
vote  cast  for  any  candidate  or  for  or  against  any  proposi- 
tion submitted  at  the  last  general  city  election.  The  dis- 
trict court  found  on  all  three  of  these  points  in  favor  of 
the  relator,  and  ordered:  "It  appearing  that  the  clerk 
has  by  mistake  of  the  law  not  counted  and  certified  the 
petition  in  accordance  with  these  findings  of  law,  he  is  or- 
dered, adjudged  and  decreed  to  proceed,  count  the  names 
on  the  petition  and  determine  their  sufficiency,  and  re- 
port the  same  to  the  council,  in  accordance  with  the  find- 
ings herein  made."    Respondent  appeals. 

The  first  point  is  decisive  of  the  case.  The  journal  en- 
try in  the  court  below  states :  "This  cause  came  on  for 
hearing  and  was  submitted  to  the  court  on  the  pleadings 
and  evidence.  In  answer  to  the  question,  ^shall  the  city 
clerk  count  the  names  of  qualified  electors  found  upon  the 
recall  petition,  whose  names  are  not  found  upon  the  vot- 
ers^ register  of  the  rity  of  Lincoln  for  the  year  1912?'  it 
is  agreed  that  the  city  clerk  rejected  the  jiames  found  on 
the  petition  and  not  found  on  the  voters  register.  The 
court  finds  that  the  right  of  the  voters  to  petition  under 
the  initiative,  referendum,  and  recall  law  is  the  same  as  his 
right  to  vote  at  the  election  petitioned  for.  The  clerk 
should  in  the  first  instance  reject  the  names  of  petitioners, 
whose  names  do  not  appear  upon  the  voters'  register;  i^, 
however,  and  petitioner  produces  sufficient  proof  to  the 
clerk  that  he  is  a  qualified  elector,  entitled  to  vote,  show- 
ing a  satisfactory  excuse,  under  the  law,  for  not  having 
registered,  then  in  such  case  his  name  should  be  counted 
SA  a  petitioner."  We  are  unable  to  concur  in  this  con- 
struction of  the  act.  Section  5308  provides:  "Any  of 
such  councilmen  may  be  removed  at  any  time  from  office 
by  the  qualified  electors  of  any  such  city.  The  procedure 
to  accomplish  the  removal  of  any  incumbent  of  such  office 
shall  be  as  follows:  A  petition  signed  by  such  electors 
equal  in  number  to  at  least  thirty  per  centum  of  the  highest 
vote  cast  at  the  last  preceding  general  city  election  de- 
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manding  an  election  of  a  successor  to  the  person  sought 
to  be  removed,  and  naming  the  candidate  or  candidates 
proposed  for  election  to  succeed  him,  shall  be  filed  with  the 
city  clerk,  which  petition  shall  contain  a  general  statement 
of  the  grounds  upon  which  the  removal  is  sought.  Within 
ten  days  from  the  date  of  filing  such  petition,  the  city 
clerk  shall  examine  it  and  from  the  voters'  register,  if  the 
petition  be  filed  in  any  city  where  registration  laws  are 
in  force,  or  if  not,  then  from  such  source  as  may  be  avail- 
able to  such  clerk,  ascertain  whether  or  not  said  petition 
is  signed  by  the  requisite  number  of  qualified  electors,  and^ 
if  necessary,  the  council  shall  allow  such  clerk  extra  help 
for  that  purpose,  and  the  clerk  shall  attach  to  said  peti- 
tion his  certificate  showing  the  result  of  such  examina- 
tion." It  then  provides  that,  if  the  clerk's  certificate  shows 
that  it  is  insufficient  in  point  of  numbers  signed,  it  may 
be  amended  within  ten  days  from  the  date  of  the  clerk's 
certificate,  by  the  filing  of  a  supplemental  petition  signed 
and  sworn  to  as  in  the  case  of  the  original  petition,  "and 
the  clerk  shall,  within  ten  days  after  such  supplemental 
petition  be  filed,  make  a  like  examination  of  the  supple- 
mental petition,  and  if  the  certificate  shall  show  the  sup- 
plemental petition,  together  with  the  original  petition,  to 
contain  the  requisite  number  of  signatures,  the  clerk  shall 
submit  such  original  petition  and  supplement  together 
with  his  certificates,  without  delay,  to  the  council,"  etc. 
This  statute  appears  to  us  to  be  very  plain,  and,  if  the 
case  were  before  us  as  a  case  of  first  impression,  we  would 
not  hesitate  to  hold  that,  when  a  petition  of  recall  is 
filed  for  the  removal  of  a  public  official  under  the  act  in 
question,  in  a  city  where  registration  laws  are  in  force^ 
the  clerk,  in  determining  whether  or  not  the  petition  is 
signed  by  the  requisite  30  per  cent,  of  the  qualified  elect- 
ors, is  limited  to  the  voters'  register  of  such  city.  But 
we  are  not  left  to  the  necessity  of  deciding  the  case  as 
one  of  first  impression.  Other  eminent  courts  have  passed 
upon  this  question,  under  statutes  almost  identical  with 
ours,  and  we  now  have  the  benefit  of  their  holdings  and  of 
their  reasoning  in  support  thereof.    StcUe  t\  Russell,  124 
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Wis.  548;  Davenport  v.  City  of  Los  Angeles,  146  Cal.  508; 
Chesney  v.  Jones,  31  Okla.  363 ;  Floyd  County  v.  State,  112 
Ga.  794,  which  also  holds  in  accordance  with  Oavin  v.  City 
of  Atlanta,  86  Ga.  132,  that  "the  authorities  generally  con- 
cur that,  where  the  law  prescribes  how  the  majority  or  two- 
thirds  shall  be  ascertained,  that  method  prevails."  See, 
also,  2  Dillon,  Municipal  Corporations  (5th  ed.)  sec.  468, 
where  it  is  said :  "When  the  terms  under  which  the  power 
of  a  motion  is  to  be  exercised  are  prescribed,  they  must  be 
pursued  toith  strictness/' 

Other  authorities  are  cited,  strongly  sustaining  the  rule 
announced  in  these  cases,  but  we  will  not  burden  this 
opinion  with  a  citation  of  them,  for  the  reason  that  it  ap- 
pears to  us  that  the  construction  given  statutes  like  the 
one  under  consideration,  by  the  courts  above  cited,  is  the, 
only  reasonable  construction  which  can  be  given  them. 
This  construction  of  the  act  under  consideration  in  no 
manner  violates  section  22,  art.  I  of  the  constitution,  that 
*'all  elections  shall  be  free;  and  there  shall  be  no  hin- 
drance or  impediment  to  the  right  of  a  qualified  voter  to 
exercise  the  elective  franchise."  The  section  of  the  act 
under  consideration  does  not  assume  to  place  any  hin- 
drance or  impediment  in  the  way  of  a  qualified  voter  to 
exercise  the  elective  franchise.  It  is  not  dealing  with  the 
question  of  election.  It  simply  is  determining  who  shall 
have  the  right,  after  an  election  has  been  held  and  an  offi- 
cial, who  was  elected  at  such  election  has  taken  his  office, 
to  petition  for  the  removal  of  such  official  before  the  expi- 
ration of  his  term  of  office.  The  right  of  any  citizen, 
whether  a  voter  or  not,  to  petition  for  the  removal  from  of- 
fice of  a  public  official  is  not  a  right  guaranteed  by  the  con- 
stitution. It  is  simply  a  privilege  gi*anted  by  the  legislature, 
and  it  cannot  be  doubted  that  the  legislature  in  granting 
any  privilege  may  impose  such  conditions  on  the  exercise 
of  it  as  it  sees  fit.  And  so,  in  the  act  under  consideration, 
the  legislature  has  said  that  a  qualified  elector,  whose  name 
appears  upon  the  voters'  register,  may,  if  he  pleases,  peti- 
tion for  the  removal  of  a  public  official  from  office,  and 
if  he  can  secure  the  signatures  of  enough  other  qualified 
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electors,  whose  names  appear  on  the  voters'  register,  to 
join  with  him,  he  may  then  have  the  question  submitted  to 
the  voters  generally,  at  an  election  called  for  that  purpose, 
at  which  election  the  act  does  not  attempt  to  hinder  or 
disfranchise  any  legal  voter.  At  such  election  all  may 
vote.  State  v.  Babcock,  21  Neb.  187.  The  legislature,  iu 
the  act  granting  the  privilege  of  petitioning  for  the  re- 
moval of  a  public*  ofllcial,  has  prescribed  the  procedure 
to  be  followed  in  exercising  the  privilege  in  language  which 
is  not  ambiguous  or  uncertain.  That  procedure,  as  stated 
by  Mr.  Dillon  in  the  quotation  above  given,  ^^muat  he  pur- 
9ued  irith  strict nem"  The  conclusion  we  have  reached 
on  this  point  renders  it  unnecessary  to  consider  any  of 
the  others;  but,  for  the  guidance  of  city  clerks  in  the  fu- 
ture, we  will  consider  the  second  and  third  points. 

The  second  point  involves  a  consideration  of  section  5305, 
supra,  which  provides  that  the  signatures  to  the  petition 
for  a  recall  need  not  all  be  appended  to  one  paper,  but  re- 
quires that  at  least  one  of  the  signers  of  each  paper  shall 
make  oath  that  the  statements  in  the  petition  are  true,  as 
he  verily  believes,  that  the  signers  were  at  the  time  of 
signing  legal  voters  of  the  city,  and  shall  also  state  in 
the  affidavit  the  number  of  signers  in  the  petition  or  part 
thereof  sworn  to  by  him,  at  the  time  he  makes  such  affi- 
davit. The  petition  filed  with  the  city  clerk  consisted  of 
a  number  of  separate  papers,  several  of  which  were  not 
inerified  by  the  oath  or  affidavit  of  any  of  the  signers  of 
the  same.  The  district  court  found  that  these  parts  of 
the  petition  did  not  comply  with  the  law,  but  further  found 
^*that,  if  relator  asks  leave  to  attach  such  verification  to 
such  paper  within  a  reasonable  time,  he  should  be  per- 
mitted to  do  so,  if  he  can."  Respondent  argues  that,  as 
this  finding  of  the  court  confirmed  his  contention  that  the 
petition  as  filed  was  not  a  compliance  with  the  act,  the 
court  should  have  dismissed  the  action,  and  cites  State  v. 
Weston,  67  Neb.  175,  and  other  Nebraska  cases,  in  sup- 
port of  .his  contention.  As  a  general  proposition,  respond- 
ent's contention  is  sound.  It  must  be  conceded  that  the 
holdings  of  this  court  have  been  that  in  mandamus  the 
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right  of  a  relator  to  relief  must  be  clear  and  exist  at  the 
time  the  relief  is  sought,  or  his  action  cannot  be  main- 
tained; but  we  hardly  think  the  rule  is  applicable  here. 
What  the  relator  was  complaining  about  was  that  the  clerk 
was  refusing  to  permit  him  to  attach  the  verifications  after 
the  papers  had  been  filed.  We  think  if  petitions  are  filed 
in  a  case  of  this  character,  which  the  voters  have  signed, 
they  should  not  be  depri>ned  of  their  right  to  have  their 
petitions  considered  because  of  the  fact  that  the  circu- 
lators of  them  neglected,  through  mere  oversight,  to  attach 
the  oath  of  verification.  In  such  case  we  think  the  clerk 
should  permit  the  formality  to  be  observed  even  after  the 
petitions  have  been  filed. 

The  third  point  involves  the  construction  of  the  lan- 
guage in  section  5308,  supra,  that  the  petition  shall  be 
'^signed  by  such  electors  equal  in  number  to  at  least  thirty 
per  centum  of  the  highest  vote  cast  at  the  last  preceding 
general  city  election."  What  is  meant  by  the  words  "high- 
est vote  cast?"  It  is  shown  by  the  record  that  at  the  last 
city  election,  on  May  6,  1913,  the  total  number  of  persons 
voting  was  8,549;  that  the  total  vote  cast  on  the  excise 
amendment  was  7,962;  that  the  highest  vote  cast  for  or 
against  any  proposition  or  person  was  5,236,  which  were 
cast  for  commissioner  Dayton.  The  clerk  found  that  "the 
highest  vote"  was  that  cast  both  for  and  against  the  ex- 
cise amendment,  while  relator  contends  he  should  have 
taken  the  highest  vt)te  cast  for  or  against  any  proposition 
or  office,  which  would  be  the  vote  cast  for  Mr.  Dayton. 
The  district  court  sustained  relator's  contention.  This  we 
think  was  error.  The  language  used  by  the  legislature 
appears  to  us  to  be  clear  and  unambiguous:  "A  petition 
signed  by  such  electors  equal  in  number  to  at  least  thiriy 
per  centu/m  of  the  highest  vote  cast  at  the  last  preceding 
general  city  election."  If  the  legislature  had  meant  to 
say  the  highest  vote  cast  at  such  election  for  or  against 
any  candidate  for  office  or  proposition  submitted,  it  w^ould 
have  been  easy  to  have  said  so.  On  the  other  hand,  if  it 
had  intended  to  say  that  the  petition  should  be  signed  by 
electors  equal  in  number  to  30  per  cent,  of  all  votes  cast 
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at  the  election,  it  would  have  beeo  easy  to  have  said  so; 
but  the  legislature  did  not  use  either  of  these  terms.  It 
used  the  expression  "the  highest  vx)te  cast"  What  was 
the  highest  vote  cast  at  this  election?  It  was  the  vote  cast 
on  the  excise  amendment,  which  was  7,962.  The  city  clerk 
was  right  in  using  that  number  as  the  basis  for  his  com- 
putation. 

It  clearly  appearing  that  the  respondent  was  acting  well 
within  the  provisions  of  the  act  under  consideration,  and 
that  the  petition  did  not  contain  30  per  cent,  of  the  quali- 
fied electors  of  the  city,  as  shown  by  the  voters'  register, 
he  w^  T^ithout  authority  to  do  otherwise  than  certify 
that  the  petition  was  insufficient. 

The  judgment  of  the  district  court  is  reversed  and  the 
action  dismissed. 

Revbbsed  and  dismissed. 

Rose,  J.,  not  sitting. 

Reese,  C.  J.,  concurring  in  part. 

I  concur  in  the  judgment  rendered  in  this  case,  but  do 
not  concur  in  the  construction  given  to  section  5308,  Rev. 
St.  1913,  as  to  the  meaning  of  the  words  **the  highest  vote 
cast."  The  contents  of  the  section  need  not  be  here  copied, 
as  it  is  suflficiently  set  out  in  the  majority  opinion.  The 
procedure  requires  a  petition  signed  by  electors  equal  in 
number  to  at  least  30  per  centum  of  the  highest  vote  cast 
at  the  preceding  election,  in  order  to  confer  authority 
upon  the  city  officers  to  call  the  election.  I  cannot  read 
that  section  in  any  other  way  than  as  requiring  30  per 
centum  of  all  the  votes  cast  at  the  election.  That  cer- 
tainly would  be  "the  highest  vote"  cast,  and  that  is  what 
the  statute  says  in  plain  language.  The  clear  purport  of 
this  prorision  is  to  prevent  constant  agitation  at  the  ex- 
pense of  the  city,  when  persons  are  dissatisfied  with  the 
official  action  of  some  officer.  "At  least  thirty  per 
centum"  of  the  voting  strength  of  the  city  must  show  their 
dissatisfaction  before  the  expense  and  agitation  of  an  elec- 
tion shall  be  submitted  to  by  the  city  government. 
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Bridget   McLaughlin,   appellee,   v.    Sovereign    Camp, 
Woodmen  op  the  Woeld,  appellant. 

FiLEP  OcTOBEB  16,  1914.    No!  17,710. 

1.  lleath:  Pbesumftion.  "A  presumption  of  death  aiises  from  the 
continued  and  unexplained  absence  of  a  person  from  his  home  or 
place  of  residence  for  seven  years,  where  nothing  has  been  heard 
from  or  c<mcemlng  him  during  that  time,  by  those  who,  were  he 
living,  would  naturally  hear  from  him."  Holdrege  v,  Livingston, 
79  Neb.  238. 

2.  :  .    In  such  case  the  presumption  Is  that  the  absentee 

died  during  the  first  seven  years  of  his  unexplained  absence.  There 
Is  no  presumption  that  his  death  occurred  at  any  particular  time 
during  said  period. 

3.  :  .    In  such  case  an  Insurer  cannot  avoid  Its  contract 

of  Insurance  on  the  life  of  such  absentee  because  of  an  alleged 
violation  by  the  Insured  of  a  by-law  adopted  by  the  Insurer  during 
such  unexplained  absence,  without  evidence  that  the  Insured  was 
living  when  the  by-law  was  adopted. 


Appeal  from  the  district  court  for  Holt  county: 
William  H.  Westoveb,  Judge,    Affirmed. 

Brome  &  Brome  and  A.  H.  Burnett,  for  api)€llant. 

M.  F.  Harrington,  contra. 

Sedgwick,  J. 

This  is  an  action  on  a  fraternal  beneficiary  certificate 
for  |1,000  issued  by  defendant  to  James  W.  McLaughlin. 
Plaintiff  is  the  mother  of  assured,  and  is  named  in  the 
certificate  or  insurance  contract  as  beneficiary.  In  the 
petition  it  is  alleged  that  assured  is  dead,  and  that  he  and 
plaintiff  i)erformed  all  of  the  conditions  of  the  contract  on 
their  part.  These  allegations  and  the  liability  of  defend- 
ant are  denied  in  its  answer.  Prom  judgment  in  favor  of 
plaintiff  for  the  full  amount  of  her  claim,  defendant  has 
appealed. 
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1,  There  is  no  direct  evidence  that  assured  is  dead.  To 
establish  that  fact  and  the  resulting  liability  of  defendant, 
plaintiff  relied  on  proof  of  aasured's  absence  without  ti- 
dings for  more  than  seven  years.  The  beneficiary  certifi- 
cate became  effective  as  an  insurance  contract  May  2, 
1900.  At  that  time  assured  was  an  unmarried  man,  about 
24  years  of  age,  and  resided  with  his  father  and  mother 
and  other  members  of  their  family  at  O'Neill,  Nebraska. 
Shortly  afterwards  he  went  to  Park  City,  Utah,  and  worked 
in  a  mine.  While  there  he  wrote  and  posted  family  letters 
regularly  and  sent  money  to  his  mother.  Early  in  1904  he 
left  Utah  and  went  to  Lima,  Peru.  His  father  and  mother 
received  from  him  a  letter  dated  at  that  place  March  30, 
1904,  in  which  he  said  he  had  changed  his  residence  be- 
cause he  thought  he  could  do  better  down  there,  and  stat- 
ing: "I  am  going  up  to  a  place  called  Cerro  de  Pasco, 
so  I  cannot  give  you  any  address  with  letter,  but  will  write 
you  when  I  get  settled."  A  companion,  who  went  with  him 
to  Lima,  but  who  promptly  returned  to  Park  City,  wrote 
to  assured's  father  as  follows :  "We  stayed  in  the  city  of 
Lima,  Peru,  a  couple  of  weeks  and  I,  not  seeing  any  favor- 
able chances  for  work  and  not  liking  the  climate,  started 
for  home.  Jim  refused  to  come  with  me,  saying  that  he 
would  try  the  mines  first  On  the  day  that  I  left  there  I 
saw  him  at  the  train  starting  for  the  mines  of  the  Cerro 
de  Pasco  Mining  Company  which  are  located  about  sixty 
miles  from  the  city."  Assured  has  never  since  been  heard 
of. 

The  first  question  is  whether  the  evidence  entirely  falls 
to  establish  the  presumption  of  death  of  the  insured.  The 
findings  of  the  trial  court  in  actions  at  law,  like  the  verdict 
of  a  jury,  will  not  be  disturbed,  if  the  evidence  is  substan- 
tially confiicting.  The  rule  now  thoroughly  established 
and  always  acted  upon  is  that  the  verdict  of  the  jury  or 
findings  of  the  court  in  jury  cases  will  be  sustained  by  this 
court  upon  appeal,  unless  upon. the  whole  record  found 
to  be  clearly  wrong.  Other  forms  of  expression  sometimes 
adopted  in  opinions  are  not  intended  by  the  court  to  vary 
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or  modify  the  rule  now  so  well  established  and  uniformly 
acted  upon. 

The  best  authorities,  with  substantial  unanimity,  hold 
that  whether  seven  years^  continued  absence  from  one's 
usual  place  of  residence  will  raise  the  presumption  of 
death  must  depend  largely  upon  the  circumstances  and 
conditions  of  each  particular  case.  Upon  this  point  the 
supreme  court  of  Kansas,  which  has  perhaps  required  as 
strict  proof  to  raise  this  presumption  as  has  any  court  in 
this  country,  said :  "It  is  conceived,  however,  that  the  char- 
ax:ter  of  the  inquiry,  the  persons  of  whom  it  must  be  made, 
and  the  place  or  places  where  it  must  be  made  are  all  to  be 
determined  by  the  circumstances  of  the  case."  Modem 
Woodmen  of  America  v.  Oerdom,  72  Kan.  391.  In  that 
case  and  in  Renard  v.  Bennett,  76  Kan.  848,  the  court  ap- 
-pears  to  adopt  the  rule  that,  when  a  young  ^unmarried 
man  leaves  the  home  of  his  parents  and  goes  from  place 
to  place  for  some  time,  corresponding  regularly  with  his 
parents,  and  suddenly  ceases  corresponding,  and  nothing 
is  heard  from  him  for  more  than  seven  years,  inquiry  must 
be  made  at  all  places  and  of  all  people  where  there  was  any 
probability  that  information  might  be  obtained.  But,  in 
general,  the  courts  of  this  country  have  held,  as  did  the 
supreme  court  of  Wisconsin,  that  it  "does  not  require 
proof  of  diligent  search  and  inquiry  in  order  to  establish 
the  presumption  of  death  wihen  a  person  has  absented  him- 
self from  his  home  or  place  of  residence  for  seven  yeara" 
MUler  V.  Sovereign  Camp,  W.  0.  W.,  140  Wis.  505.  The 
supreme  court  of  Minnesota  approved  this  instruction: 
*'If  you  find  from  the  evidence  that  on  the  17th  day  of 
July,  1901,  Behlmer  (that  is,  Fred)  left  his  home,  wife, 
and  children,  and  that  he  has  never  returned,  and  that  no 
tidings  from  him  have  ever  been  received  by  his  family, 
a  presumption  arises  after  ,seven  years  that  he  is  deaid." 
Behlmer  v.  Grand  Lodge,  A.  0.  U.  W.,  109  Minn.  305; 
Magness  v.  Modem  Woodmen  of  America,  146  la.  1;  Oziah 
V.  Howard,  149  la.  199. 

This  question  has  frequently  been  before  this  court,  and, 
so  far  as  its  application  to  the  case  at  bar  is  concerned, 
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seems  to  have  been  definitely  settled  by  our  former  deci- 
sions. In  Cox  V.  Ellsworth,  18  Neb.  664,  it  was  held :  "The 
death  of  an  absent  person  may  be  presumed  in  less  than 
seven  years  from  the  date  of  the  last  intelligence  from 
him,  from  facts  and  circumstances  other  than  those  show- 
ing his  exposure  to  danger  which  probably  resulted  in 
his  death.^'  In  Holdrege  v.  Livingston,  79  Neb.  238,  it  was 
held :  "A  presumption  of  death  arises  from  the  continued 
and  unexplained  absence  of  a  person  from  his  home  or 
place  of  residence  for  seven  years,  where  nothing  has  been 
heard  from  or  concerning  him  during  that  time  by  those 
who,  were  he  living,  would  naturally  hear  from  him." 
This  seems  to  be  in  line  with  the  holdings  of  the  Wisconsin, 
Minnesota,  and  Iowa  decisions  above  cited.  The  evidence 
in  this  case  was  that  the  assured  was  a  young  unmarried 
man.  He  had  no  home  or  fixed  place  of  residence  other 
than  with  his  family  at  O'Neill,  Nebraska.  Soon  after  he 
was  insured  he  was  employed  in  Utah,  but  his  sister  tes- 
tified, as  quoted  in  the  defendant's  brief:  "He  was  home 
about  twice  or  three  times  a  week."  Several  years  after  he 
was  insured  he  went  to  Lima,  Peru,  with  a  young  com- 
panion, and,  after  they  had  remained  there  about  two 
weeks,  he  concluded  to  go  into  the  mining  regions  pros- 
pecting or  to  find  some  occupation.  He  had  been  in  the 
habit  of  writing  home  to  his  family  once  each  month  dur- 
ing all  of  this  time,  and  had  regularly  and  monthly  sent 
money  to  his  parents,  who  were  very  aged  and  apparently 
needed  his  assistance.  When  he  concluded  to  go  into  the 
mining  regions,  he  wrote  a  letter  to  his  parents,  telling 
them  of  his  intention,  and  saying  that  as  soon  as  he  had 
located  he  would  write  and  give  them  his  address.  This 
was  the  last  that  was  ever  heard  in  regard  to  him.  His 
parents  caused  letters  to  be  written  addressed  to  him  at 
Lima  and  also  letters  addressed  to  him  in  care  of  the  min- 
ing corporation  which  he  intended  to  visit,  and  these  let- 
ters were  returned  uncalled  for.  If  he  had  established  a 
residence  in  Utah  or  in  some  foreign  country,  it  might 
have  been  necessary  to  make  further  inquiries  in  such 
places  of  residence.    His  statement  in  his  letter  that  "you 
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will  see  by  the  postmai*k  on  this  letter  that  I  have  changed 
my  place  of  resedent"  was  plainly  not  intended  as  a  decla- 
ration that  he  established  a  residence  there,  which  the 
evidence  shows  beyond  question  was  not  the  fact. 

In  Thomas  v.  Thomas,  16  Neb.  553,  it  was  held  that  a 
wife  could  not  rely  upon  the  presumption  of  the  death 
of  her  husband  because  of  his  absence  from  her  for  a  period 
of  seven  years,  when  she,  after  he  had  left  her,  removed 
from  state  to  state,  establishing  new  places  of  residence, 
and  tad  made  no  inquiry  at  her  place  of  residence  at  the 
time  her  husband  left  her.  And,  when  the  same  case  w^as 
before  this  court  upon  a  subsequent  appeal  (19  Neb.  81), 
the  court  held  that  the  fact  that  the  husband  had  been 
seen  alive  within  the  seven  years  overcame  the  presump- 
tion of  his  death.  But  upon  the  first  appeal  it  was  defi- 
nitely decided  that,  if  he  had  been  absent  for  a  period  of 
seven  years,  and  during  that  time  had  not  been  heard  from 
"by  those  who,  were  he  living,  would  naturally  hear  from 
him,"  this  was  sufficient  to  raise  the  presumption  of  death. 
Surely  it  cannot  be  said  that,  under  the  evidence  in  this 
case,  the  finding  of  the  trial  court  is  so  unsupported  that 
w^e  must  say,  as  matter  of  law,  that  it  is  clearly  wrong. 

2.  The  defendant  contends  that  under  its  by-laws  the 
insured  has  forfeited  his  certificate.  His  original  contract 
of  insurance  contained  the  provision  that  the  assured 
should  comply  with  the  laws,  rules  and  regulations  in 
force  when  he  became  a  member,  or  which  might  there- 
after be  enacted.  In  July,  1907,  when  the  insurance  had 
been  in  force  more  than  seven  years,  and  about  three 
years  after  the  assured  was  last  heard  from  in  Peru,  the 
defendant  alleges  that  it  adopted  the  following  by-law: 
"Any  member  who  shall  abscond,  remove  or  depart  from 
his  home  or  last  place  of  residence,  and  remain  away  for 
a  period  of  one  year,  and  not  report  to  the  clerk  of  his 
camp,  or,  if  a  member  at  large,  to  the  sovereign  clerk, 
of  his  location,  with  post  office  address,  shall  thereby  for- 
feit his  membership,  and  his  beneficiary  certificate  shall 
become  null  and  void.  The  absence  or  disappearance  of  a 
member  from  his  last  known  place  of  residence  for  any 
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length  of  time  shall  not  be  sufficient  evidence  of  the  death 
of  such  member,  and  no  right  shall  accrue  under  his  cer- 
tificate or  membership  to  a  beneficiary  or  beneficiaries, 
nor  shall  any  benefits  be  paid  until  satisfactory  proof  has 
been  made  of  the  death  of  the  member  while  in  good  stand- 
ing. No  beneficiary  or  other  person  shall  have  the  right 
to  pay  assessments  and  dues  for  a  membej*  who  has  been 
absent  for  one  year  and  whose  location  is  unknown,  but 
in  such  case  the  clerk  of  the  camp  shall  notify  the  person 
offering  to  make  such  payments  that  no  further  payments 
will  be  accepted  until  proof  of  the  member's  location  and 
residence  is  made  within  the  time  hereinafter  provided, 
and  such  clerk  shall  record  such  member  as  suspended  and 
report  such  action  to  the  sovereign  clerk,  together  with 
the  residence  and  post  office  address  of  the  beneficiary  or 
beneficiaries  and  the  last  known  address  of  the  member; 
also  such  further  information  respecting  the  absence  of 
the  member  as  he  possesses.  Upon  satisfactory  proof  of 
the  member's  whereabouts,  the  sovereign  commander  may 
order  him  reinstated  in  his  camp  upon  payment  of  all  ar- 
rearages in  assessments  and  dues.  In  case  of  the  failure 
of  the  member,  his  beneficiary  or  other  persons  interested 
in  his  certificate,  to  make  proof  of  the  member's  where- 
abouts within  six  months  after  such  notification  by  the 
clerk,  his  suspension  shall  remain  and  become  permament 
and  binding,  and  he  cannot  be  reinstated  except  as  above 
provided,  and  neither  the  member,  his  beneficiary,  nor  any 
other  person  shall  have  any  right  to  benefits  under  his 
beneficiary  certificate." 

About  three  months  after  the  adoption  of  this  by- 
law, the  clerk  of  the  local  camp  notified  Thomas  McLaugh- 
lin, the  father  of  the  assured,  in  writing,  as  follows:  "I 
hereby  notify  you  that  I  must  refuse  any  more  money  in 
payment  for  your  son  J.  W.  McLaughlin  as  assessments 
on  his  certificate.  No.  15326,  W.  O.  W.,  on  account  of  his 
disappearance  ovei*  one  year  ago,  and  will  send  him  in 
suspended  in  my  Oct.  '07  report,  by  instruction  from  Sov. 
Camp.  Am  sorry,  but  can't  help  it."  During  the  seven 
years  prior  to  that  time  the  mother  of  the  assured,  who 
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had  received  regular  remittances  from  her  son,  paid  reg- 
ularly the  dnes  as  they  matured,  and  afterwards,  until 
.  the  full  seven  years  had  expired,  she  tendered,  or  caused 
to  be  tendered,  to  the  clerk  of  the  local  camp  all  dues  and 
assessments.  These  tenders  were  refused  and  were  after- 
wards kept  intact  by  the  assured's  mother  and  brought 
into  court  on  the  trial. 

It  sometimes  happens  that  one  whose  life  is  insured 
abandons  his  home  and  parents  for  more  than  seven  yearsj. 
and  afterwards  returns,  or  is  known  to  be  living.  Insur- 
ance  companies,  no  doubt,  may  adopt  reasonable  regula- 
tions to  guard  against  payment  of  unjust  claims  in  such 
cases.  Whatever  may  be  thought  of  the  reasonableness 
of  the  rule  adopted  by  defendant,  as  a  general  proposition, 
it  cannot  have  the  effect  claimed  for  it  in  this  case.  When 
the  assured  went  to  South  America,  there  was  no  such 
provision  in  his  contract.  If  he  lost  his  life  in  the  mining 
regions  within  two  weeks  after  he  arrived  there,  it  would, 
of  course,  not  be  insisted  that  several  years  thereafter 
a  by-law  could  be  adopted  which  would  cancel  his  certifi- 
cate. It  is  alleged  aB  a  defense  in  this  case  that  he  has: 
violated  this  by-law.  Unless  he  was  living  when  the  by- 
law was  adopted,  he  could  not  violate  it.  This  the  defend- 
ant has  wholly  failed  to  prove.  There  is  no  presumption 
that  he  was  then  living.  In  Lawson,  law  of  Presumptive 
Evidence  (2d  ed.)  p.  255,  the  author  states  that  the  rule 
in  this  country  is  different  from  the  rule  in  England,  and 
that  in  this  country  he  is  presumed  to  be  alive  until  the 
end  of  seven  years.  The  text  and  the  notes  seem  to  be  in 
conflict  on  this  point,  and  the  authorities  cited  appear  to 
be  very  conflicting. 

In  Coe  V.  National  Council  of  K,  &  L.  of  S,^  96  Neb.  130, 
there  is  a  quotation  from  the  opinion  of  Sanborn,  J.,  in 
northwestern  Mutual  Life  Ins.  Co.  v.  Stevens,  71  Fed.  258, 
in  which  it  is  said :  "The  established  presumption  of  fact 
from  the  disappearance  of  an  individual  under  ordinary 
circumstances,  from  whom  his  relatives  and  acquaintances 
have  never  afterwards  heard,  is  that  he  continues  to  live 
for  seven  years  after  his  disappearance."     The  question 
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whether  the  presumption  related  to  the  particular  time 
of  death  was  not  involved  either  in  the  case  in  the  federal 
court  or  in  our  decision  in  which  the  language  was  quoted. 
In  both  cases  the  question  was  whether,  under  the  special 
circumstances  involved,  the  presumption  of  death  arose 
before  the  expiration  of  seven  years.  The  language  used  by 
the  eminent  jurist  was  apparently  inadvertent.  He  in- 
tended to  express  the  same  idea  which  he  stated  in  the 
syllabus,  where  the  points  of  law  are  supposed  to  be  ac- 
curately stated.  "Seven  years  is  the  period  at  which  the 
presumption  of  continued  life  ceases."  The  quotation  in 
our  decision  discusses  somewhat  at  large  the  special  cir- 
cumstances under  which  the  presumption  will  arise  in  less 
than  seven  years,  and  it  is  that  part  of  the  quotation  which 
applied  in  our  case  and  which  is  approved.  The  federal 
court  also  cited  Minnesota  and  Iowa  decisions,  where  it 
is  held  that  there  is  no  presumption  of  the  particular  time 
of  death,  and  in  the  Coe  case  we  also  cited  ^yint€r  v.  Su- 
preme Lodge  K.  of  P.,  96  Mo.  App.  1,  in  which  the  law  is 
stated  in  the  syllabus :  "The  presumption  of  death,  arising 
from  unexplained  absence  for  seven  years,  does  not  nec- 
essarily imply  that  the  person  died  at  the  end  of  that 
period."  This  case  was  again  before  the  appellate  court 
(101  Mo.  App.  550),  and  from  both  opinions  it  appears 
that  it  was  determined  upon  the  special  circumstances  in 
the  case,  and  the  question  now  before  us  was  not  necessa- 
rily determined  or  considered. 

In  4  Ency.  of  Evi.  47,  48,  the  rule  is  stated  "that  the 
date  on  which  the  death  of  such  an  absentee  occurred  is  a 
matter  of  proof,"  and  "the  burden  of  proof  is  on  the  party 
asserting  that  death  occurred  on  a  particular  time."  This 
statement  of  the  law  is  well  supported  by  authorities  there 
cited.  It  is  peculiarly  applicable  to  this  case.  There  is  a 
strong  probability  that,  if  he  had  lived  to  adopt  a  post 
office  address  in  Peru,  he  would  have  informed  his  par- 
ents of  that  fact,  as  he  promised  in  his  last  letter  that 
he  would  do.  Even  if  the  law  were  otherwise,  and  if  the 
presumption  ordinarily  were  that  the  absentee  lived  to  the 
end  of  the  seven  years,  the  circumstances  of  this  case  are 
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I  such  that  we  could  not  say  that  the  trial  court  erred  in  not 

I  finding  from  the  evidence  that  the  assured  lived  until  this 

j  by-law  was  enacted,  and  that  he  so  violated  the  same  and 

i  forfeited  his  beneficiary  certificate.     It  is  alleged  that  he 

I  was  subject  to  this  by-law,  and  that  he  has  violated  it. 

TMs  could  not  be  true  unless  he  was  living  w^hen  the  by- 
law was  enacted,  and  this  defendant  has  not  proved. 

The  findings  and  judgment  of  the  trial  court  are  not 
so  unsupported  by  the  evidence  that  w^e  can  say  they  are 
clearly  wrong.     The  judgment  is  therefore 

Affirmed. 
Rose,  J.,  dissents. 


W.  T.  Gibson,  appellant,  v.  Sherman  County  ex  al.. 

APPELLEES. 

Filed  Octobeb  16,  1914.    No.  17,729. 

1.  Appeal:  Sufftcdcnct  of  Pleadings.  Upon  appeal  to  this  court  in 
a  law  case,  when  there  are  no  special  findings,  no  motion  for  new 
trial,  and  no  bill  of  exceptions,  the  only  question  presented  is  as 
to  the  sufficiency  of  the  pleadings  to  support  the  judgment. 

2.  Counties:  Claims:  Defenses.  The  statute  provides  that  claims 
against  a  county  must  be  filed  with  the  county  clerk,  who  is  also 
the  clerk  of  the  board  of  supervisors.  If  the  record  shows  that  a 
claim  was  before  the  board  and  acted  upon,  it  is  no  defense  upon 
appeal  to  the  district  court  that  the  record  falls  to  show  that  the 
clerk  indorsed  his  filing  upon  the  claim. 

3.  :  :  Pleadings.    Formal  pleadings  are  not  necessary  in 

presenting  a  claim  to  the  county  board.  The  statement  in  the  claim 
before  the  county  board  of  the  contract  to  furnish  materials,  and 
that  they  were  furnished  and  accepted  and  not  paid  for,  would  be 
all  the  pleading  that  would  be  necessary. 

4.  ConstltatlQnal  Law:  Remedial  Legislation:  Claims  against 
Counties.  If  one  sells  articles  to  the  county,  necessary  for  the 
public  use,  and  the  same  are  received  and  used  by  the  county,  such 
sale,  although  prohibited  by  chapter  65,  laws  1905,  there  being  no 
money  in  the  county  treasury  with  which  to  pay  for  such  articles 
when  such  contract  of  purchase  is  made,  is  not  malum  in  ie. 


80  NEBRASKA  REPORTS.  [Vol.  97 

Gibson  v.  Sherman  County. 

A  subsequent  act  of  the  legislature  authorizing  the  county  to  pay 
for  the  same  is  not  void  as  an  exercise  of  judicial  power;  nor  is 
such  statute  a  violation  of  section  15,  art.  Ill  of  our  constitution, 
nor  the  fourteenth  amendment  of  the  federal  constitution. 

5.  :  :  Res  Judicata.  Such  subsequent  act  of  the  legisla- 
ture is  not  a  review  and  reversal  of  a  judicial  decision  previously 
rendered  disallowing  the  claim  because  of  the  bar  of  the  former 
statute,  its  purpose  and  scope  being  to  remove  the  claimant's  dis- 
ability to  prosecute  his  claim;  and  such  former  decision  is  not 
an  adjudication  of  the  claim  prosecuted  under  the  subsequent 
statute. 

6.  Limitation  of  Actions:  Claims  against  Counties.  Such  claim  is 
not  barred  by  the  statute  of  limitations  until  four  years  from 
the  subsequent  act  authorizing  the  county  to  pay  the  same. 

7.  Counties:  Claims:  Appeal.  If  the  county  recognizes  its  moral 
liability  for  the  property  so  taken  and  used,  and  the  county  board 
allows  the  claim,  such  action  should  not  be  set  aside  upon  appeal 
of  a  taxpayer. 

Appeal  from  the  district  court  for  Sherman  county: 
Bruno  O.  Hostetler,  Judge.    Reversed. 

E.  G.  Strode  and  M.  V.  Beghtol,  for  appellant 

R.  J.  Nightingale,  H.  8.  Nightingale  and  R.  P.  Starr, 
contra. 

Sedgwick,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Sherman  county.  It  appears  from  the  partial  record 
before  us  that  in  the  year  1906  plaintiff  furnished  mate- 
rials for  the  construction  of  a  bridge  for  Sherman  county 
at  the  agreed  price  of  $512.24.  Afterwards  he  presented 
his  claim  to  the  county  board  for  allowance,  and  it  was 
allowed  in  full.  From  the  action  of  the  board  a  taxpayer 
took  an  appeal  to  the  district  court,  where  the  action  of 
the  county  board  was  reversed  and  the  claim  disallowed. 
The  plaintiff  has  appealed  to  this  court. 

There  is  no  bill  of  exceptions  in  the  case.  Two  days 
after  the  final  adjournment  of  the  court,  but  within  three 
days  of  the  entry  of  the  judgment,  a  motion  for  new  trial 
was  filed,  which  was  afterwards  stricken  from  the  files  be- 
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cause  filed  after  the  adjournment  of  the  term.  The  stat- 
ute provides:  "The  application  for  a  new  trial  must  be 
made  at  the  term  the  ♦  ♦  ♦  decision  is  rendered."  Rev. 
St  1913,  sec.  7884.  The  record  recites  that  the  case  was 
taken  under  advisement  upon  the  evidence  and  typewrit- 
ten briefs,  and  it  was  decided  afterwards  on  the  26th  day 
of  Maroh,  1912.  The  plaintiff  insists  that  there  was  no 
regular  continuance  of  the  case  to  that  day,  and  that  there 
was  no  regularly  adjourned  session  of  court  then  held, 
and  that  neither  he  nor  his  attorneys  had  any  notice  that 
the  case  would  be  then  decided,  and  so  the  plaintiff  was 
unlawfully  deprived  of  his  right  to  file  his  motion.  If 
these  facts  were  fully  shown  in  the  record,  we  might  be 
called  upon  to  determine  whether  such  action  by  the  court 
was  reversible  error,  or  plaintiff  should  proceed  by  pro- 
ceedings in  equity,  or  was  without  remedy,  but  no  suffi- 
cient facts  are  shown  to  present  the  question.  There  were 
no  special  findings.  Under  these  circumstances  the  ques- 
tion presented  by  this  record  is  whether  the  plaintiff  was 
^ititled  to  recover  upon  the  pleadings.  The  petition  al- 
leged :  "That  on  or  about  the  13th  day  of  October,  1906, 
this  plaintiff  furnished  to  the  defendant,  county  of  Sher- 
man, the  following  articles  at  an  agreed  price,  which  arti- 
cles, together  with  the  agreed  prices  thereof,  which  prices 
are  the  reasonable  worth  and  value  of  said  articles,  were : 
"1  span  40  ft.  long,  under  truss  at  |7.63  per  ft..  .|305.20 
"2  "  32  ft  long  piling  and  stringers  at  |6.47 
per  ft  $207.04 


1512.24 
"That  said  articles,  known  as  the  Reinertson  bridge, 
were  furnished  at  the  special  instance  and  request  of  the 
defendant  Sherman  county,  and  were  furnished  and  deliv- 
ered in  every  manner  according  to  the  directions  of  said 
county  of  Sherman  at  the  point  and  place  directed  and 
requested  by  said  county.  That  said  Reinertson  bridge  has 
been  accepted  and  used  daily  by  the  said  county  of  Sher- 
man and  the  taxpayers  thereof,  and  that  the  said  county 

97  Neb.  6 
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of  Sherman  has  never  objected  to  the  building,  erection, 
or  use  of  said  bridge."  The  answer  admits  these  allega- 
tions and  sets  up  specially  alleged  defenses.  In  the  briefs 
it  is  conceded  that  the  petition  states  a  cause  of  action. 
The  question  then  is  whether  the  answer  states  a  de- 
fense. 

The  only  defenses  relied  upon  in  the  brief  are  want  of 
jurisdiction,  the  statute  of  limitations,  former  adjudica- 
tion, and  the  unconstitutionality  of  the  special  act  of  the 
legislature  upon  which  plaintiff  relied. 

1.  The  reason  the  court  had  no  jurisdiction  is  stated 
to  be  that  the  record  does  not  show  that  the  claim  was 
filed  with  the  county  clerk,  but  the  record  shows  that  the 
claim  was  acted  upon  by  the  county  board,  which  could 
not  have  been  done  unless  it  was  filed  before  them,  and 
that  is  a  complete  answer  to  that  objection.  It  appears 
from  the  answer  that  in  March,  1907,  the  plaintiff  filed 
this  claim  with  the  county  board  for  allowance,  and  the 
board  allowed  the  same,  and  upon  appeal  to  the  district 
court  by  a  taxpayer  the  action  of  the  county  board  was 
reversed  and  the  claim  dismissed. 

On  April  3,  1909,  the  legislature  passed  an  act  author- 
izing the  county  board  to  pay  the  debt.  Laws  1909,  ch.  178. 
On  the  16th  of  November,  1910,  plaintiff  again  presented 
his  claim,  which  was  again  allowed,  an  appeal  taken  there- 
from by  the  taxpayer,  and  the  order  of  the  county  board 
again  reversed,  from  which  judgment  of  reversal  this  ap- 
peal is  prosecuted. 

The  plaintiff  alleges  this  act  of  the  legislature  in  the 
petition,  but  the  claim  as  filed  with  the  county  board  did 
not  contain  such  allegation.  The  defendants'  attorneys 
insist  that  the  plaintiff  cannot  now  rely  upon  this  act  be- 
cause of  his  failure  to  allege  the  same  before  the  county 
board.  As  we  understand  it,  this  objection  is  substan- 
tially that  the  plaintiff  is  now  prosecuting  a  different  cause 
of  action  from  that  presented  to  the  county  board.  For- 
mal pleadings  are  not  necessary  in  presenting  a  claim  to 
the  county  board.  The  statement  in  the  claim  before  the 
county  board  of  the  contract  to  furnish  these  materials, 
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and  that  they  were  furnished  and  accepted  and  not  paid 
for,  would  be  all  the  pleading  that  would  be  necessary. 

2.  The  defendants  admit  in  their  brief  that,  "if  the  spe- 
cial act  had  been  pleaded  in  the  proceedings  before  the 
county  board,  and  had  been  shown  to  apply  to  this  par- 
ticular claim,  then  the  bar  of  the  statute  would  be  re- 
moved." The  cases  cited  seem  to  hold  that  such  an  act  is 
valid,  and  it  appears  that  this  court  and  the  supreme  court 
of  the  United  States  have  also  held  that  in  Nebraska  such 
an  act  is  valid.  Commissioners  of  Jefferson  County  v. 
People,  5  Neb.  127;  Read  v.  Plattsmouth,  107  U.  S.  568. 

3.  Chapter  55,  laws  1905,  is  entitled  "An  act  to  pre- 
vent the  illegal  expenditure  of  public  funds,"  and  section 
3  of  the  act  provides:  "No  judgment  shall  hereafter  be 
rendered  by  any  court  against  any  such  county  in  any  ac- 
tion brought  to  recover  for  any  article,  public  improve- 
ment, material,  service  or  labor  contracted  for  or  ordered 
in  contravention  of  any  statutory  limitation,  or  wheu  there 
are  or  were  no  funds  legally  available  at  the  time,  with 
which  to  pay  for  the  same,  or  in  the  absence  of  a  statute 
expressly  authorizing  such  contract."  The  district  court 
upon  appeal  from  the  first  allowance  of  the  plaintiff's 
claim  by  the  county  board  reversed  the  order  of  the  county 
board  allowing  the  claim,  because  there  were  no  funds  with 
which  to  pay  the  claim  legally  available  at  the  time  the 
plaintiff  entered  into  the  contract  with  the  county,  basing 
its  decision  upon  the  provision  of  the  statute  above  quoted. 
The  taxpayer  who  resists  the  claim  now  insists  that  the 
act  of  1909  was  invalid,  because  it  attempted  to  reverse 
the  judgment  of  the  district  court,  and  so  was  an  attempted 
exercise  of  judicial  powers;  and,  second,  because  it-  vio- 
lated section  15,  art.  Ill  of  the  constitution ;  and,  third,  be- 
cause it  "contravenes  the  fourteenth  amendment  to  the 
federal  constitution,  which  provides  that  no  state  shall 
deprive  any  person  of  property  without  due  process  of 
law."  In  Swell  v.  Daggs,  108  U.  S.  143,  the  action  was  to 
foreclose  a  real  estate  mortgage  and  the  defense  w^as  a 
plea  of  usury.  The  contract  was  usurious  under  the  law 
of  Texas  at  the  time  it  was  entered  into.    Afterwards,  the 
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usury  law  was  abolished.  The  court  said:  "A  distinc- 
tion  is  made  between  acts  which  are  mala  in  se,  which 
are  generally  regarded  as  absolutely  void,  in  the  sense 
that  no  right  or  claim  can  be  derived  from  them ;  and  act» 
which  are  mala  prohibita,  which  are  void  or  voidable,  ac- 
cording to  the  nature  and  effect  of  the  act  prohibited. 
Fletcher  v.  Stone,  3  Pick.  (Mass.)  250.  It  was  accord- 
ingly held  in  Massachusetts  that  a  mortgage  or  assurance 
given  on  a  usurious  consideration  was  only  voidable,  not- 
withstanding the  strong  words  of  the  statute.  Green  v, 
Kemp,  13  Mass.  *515.  And,  in  such  cases,  the  advance  of 
the  money,  although  the  contract  is  illegal  for  usury,  is  a 
meritorious  consideration,  sufficient  to  support  a  subse- 
quent liability  or  promise,  when  the  positive  bar  of  the 
statute  has  been  removed,  *A  man  by  express  promise 
may  render  himself  liable  to  pay  back  money  which  he 
had  received  as  a  loan,  though  some  positive  rule  of  law 
or  statute  intervened  at  the  time  to  prevent  the  trans- 
action from  constituting  a  legal  debt.'  Flight  v.  Reed,  1 
H.  &  C.  (Eng.)  703.  The  efifect  of  the  usury  statute  of 
Texas  was  to  enable  the  party  sued  to  resist  a  recovery 
against  him  of  the  interest  which  he  had  contracted  to 
pay,  and  it  was,  in  its  nature,  a  penal  statute  inflicting 
upon  the  lender  a  loss  and  forfeiture  to  that  extent.  Such 
has  been  the  general,  if  not*  uniform,  construction  placed 
upon  such  statutes.  And  it  has  been  quite  as  generally  de- 
cided that  the  repeal  of  such  laws,  without  a  saving  clause, 
operated  retrospectively,  so  as  to  cut  off  the  defense  for 
the  future,  even  in  actions  upon  contracts  previously  made. 
*  *  *  And  these  decisions  rest  upon  solid  ground.  In- 
dependent of  the  nature  of  the  forfeiture  as  a  penalty, 
which  is  taken  away  by  a  repeal  of  the  act,  the  more  gen- 
eral and  deeper  principle  on  which  they  are  to  be  sup- 
ported is  that  the  right  of  a  defendant  to  avoid  his  con- 
tract is  given  to  him  by  statute,  for  purposes  of  its  own, 
and  not  because  it  affects  the  merits  of  his  obligation ;  and 
that  whatever#the  statute  gives,  under  such  circumstances, 
as  long  as  it  remains  in  fieri,  and  not  realized  by  having 
passed  into  a  completed  transaction,  may,  by  a  subsequent 
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statute^  be  taken  away.  It  is  a  privil^e  that  belongs  to 
the  remedy,  and  forms  no  element  in  the  rights  that  inhere 
in  the  contract.  The  benefit  which  he  has  received  as  the 
consideration  of  the  contract,  which,  contrary  to  law,  he 
actually  made,  is  just  ground  for  imposing  upon  him,  by 
subsequent  legislation,  the  liability  which  he  intended  to 
incur.  That  principle  has  been  repeatedly  announced  and 
acted  upon  by  this  court." 

In  the  case  at  bar  the  plaintiff  furnished  to  the  county 
full  value  for  the  amount  of  his  claim.  The  county  ac- 
cepted, retained,  and  still  has  and  is  using  the  property 
so  obtained.  The  statute  at  the  time  deprived  the  plain- 
tiff of  any  remedy,  and  the  district  court  so  held.  The 
subsequent  act  of  the  legislature  was  not  a  determination 
that  the  district  court  was  in  error  in  so  holding,  but  its 
purjwse  and  effect  was  to  remove  the  bar  to  the  remedy. 
The  county  has  received  full  value,  which,  if  the  contract 
is  invalid,  still  imposes  a  moral  obligation  to  remunerate 
plaintiff,  and  there  is  no  doubt,  under  the  authorities,  that 
it  was  competent  for  the  legislature  to  remove  the  techni- 
cal bar  of  the  statute,  and,  in  doing  so,  would  not  exercise 
any  judicial  function.  It  is  equally  clear  that  this  statute 
does  not  deprive  the  county  of  property  without  due  pro- 
cess of  law.  The  county  has  not  resisted  the  payment  of 
this  claim.  By  its  constituted  authorities  it  has  always 
recognized  its  moral  obligation  to  pay  the  value  of  the 
goods  received  from  the  plaintiff  and  used  by  it  for  the 
public  benefit.  The  legislature  has  removed  the  only  legal 
impediment  to  so  doing,  and  it  ought  not  to  be  prevented 
from  doing  what  justice  and  equity  require.  The  right 
of  a  taxpayer  to  appeal  from  the  allowance  of  claims  by 
the  county  board  was  not  given  by  the  legislature  for 
such  purpose. 

As  to  the  defense  of  former  adjudication,  it  appears 
that  the  act  of  the  l^slature  itself  recites  that  the  rea- 
son of  the  former  adverse  judgment  of  the  district  court 
was  that  there  was  no  money  in  the  treasury  with  which  to 
pay  the  claim.  No  other  ground  for  the  decision  appears 
in  the  record,  and  the  claim  being  just,  and  it  being  con- 
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ceded  that  it  is  wholly  unpaid,  the  act  of  the  l^slature 
would  be  as  competent  to  remove  this  objection  as  any 
other.  None  of  the  matters  relied  upon  amount  to  a  de- 
fense, and  it  appears  that  the  plaintiflF  was  entitled  to  a 
judgment  upon  the  pleadings. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 

Revebsed. 

Rose,  J.,  not  sitting. 


Letton,  J.,  dissenting. 

While  the  result  in  this  case  is  probably  desirable  from  a 
moral  and  equitable  standpoint,  it  seems  to  me  that  the  de- 
cision is  in  direct  conflict  with  law.  Chapter  55,  laws  1905 
(Rev.  St  1913,  sees.  1104-1106),  is  entitled  "An  act  to  pre- 
vent the  illegal  expenditure  of  public  funds."  Section  3  of 
the  act,  as  far  as  material,  provides :  "No  judgment  shall 
hereafter  be  rendered  by  any  court  against  any  such  county 
in  any  action  brought  to  recover  for  any  article,  public  im- 
provement, material,  service  or  labor  contracted  for  or 
ordered  in  contravention  of  any  statutory  limitation,  or 
when  there  are  or  were  no  funds  legally  available  at  the 
time,  with  which  to  pay  for  the  same,  or  in  the  absence  of 
a  statute  expressly  authorizing  said  contract." 

The  material  was  furnished  to  Sherman  county  after 
this  act  took  effect.  It  seems  to  me  that  the  district  court 
obeyed  this  statute,  and  that  this  court  has  no  authority  to 
ignore  it  and  virtually  direct  a  verdict  for  the  plaintiff. 
The  special  act  authorizing  the  county  board  to  pay  the 
claim  could  not  repeal,  amend,  or  affect  the  mandatory 
provisions  of  this  act  which  apply  to  the  duty  of  courts, 
since  none  of  the  constitutional  provisions  with  reference 
to  the  repeal  or  amendment  of  laws  were  followed  in  its 
enactment. 

The  act  of  1905  was  evidently  designed  to  put  upon  in- 
quiry every  person  who  thereafter  dealt  with  a  county 
board  or  board  of  super\'isors  as  to  the  legality  of  the 
proposed  contract.    It  was  a  direct  notification  that,  un- 
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lesfi  the  contract  was  authorized,  was  not  in  contravention 
of  any  statutory  limitations,  and  there  were  funds  legally 
available  at  the  time,  it  should  be  "wholly  void  as  an 
obligation  against  said  county.'^  The  purpose  of  the  stat- 
ute is  beneficial.  In  my  opinion  it  should  be  obeyed  by 
this  court,  as  well  as  by  all  other  courts  in  the  state.  For 
these  reasons,  I  dissent  from  the  opinion,  and  think  the 
judgment  of  the  district  court  should  be  affirmed. 


Bbx  Sanitary  Closet  Company,  appellant,  v.  Albert 
Duster,  appellee. 

Piled  Octobbb  30,  1914.    No.  17,868. 

1.  Sales:  Action  fob  Price:  False  Representations:  Burden  of  Proof. 
Where,  In  a  suit  to  recover  the  purchase  price  of  an  appliance,  the 
defense  is  a  rescission  of  the  contract,  consented  to  by  the  plaintiff, 
and  the  reply  is  that  such  consent  was  obtained  by  false  and  fraudu- 
lent representations,  the  burden  Is  upon  the  plaintiff  to  establish 
the  fact  that  such  representations  were  made,  and  that  it  relied 
upon  them  when  it  consented  to  the  rescission. 

2.  :  :  Directing  Verdict:  Sufficienct  of  Evidence.  Evi- 
dence examined,  and  held  to  sustain  the  action  of  the  district  court 
in  directing  a  verdict  for  defendant. 

Appeal  from  the  district  court  for  Platte  county : 
Oeorgb  H.  Thomas,  Judge.    Affirmed, 

Reeder  &  lAghtner,  for  appellant 

W.  M.  Cornelius,  contra, 

Letton,  J. 

Action  to  recover  the  purchase  price  of  one  oak  cabi- 
net closet,  with  disinfectants  and  pipe,  sold  upon  a  written 
contract  which  provided  for  30  days'  trial,  and  a  guarantee 
that  the  closet  was  odorless  and  sanitary.  The  answer  ad- 
mitB  the  purchase  and  alleges  that  the  closet,  when  in- 
stalled, was  not  sanitary  and  odorless,  as  guaranteed,  of 
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which  defendant  notified  plaintiff  within  30  days  from 
the  time  it  arrived ;  that  plaintiff  requested  time  in  which 
to  send  an  expert  to  inspect  it,  but  failed  to  do  so,  and 
afterwards  notified  him  that  he  need  not  accept  the  same, 
asked  him  to  sell  it,  and  agreed  to  pay  him  for  his  services 
if  he  made  a  sale.  In  reply  plaintiff  pleads  that  defend- 
ant falsely  represented  that  he  had  set  the  closet  up,  had 
given  it  a  fair  and  reasonable  trial  and  that  it  failed  to 
comply  with  the  representations,  that  these  statements 
were  false  and  untrue,  and  that  the  directions  as  to  resale 
were  induced  by  these  false  representations.  After  the 
evidence  was  adduced,  the  court  directed  a  verdict  for  de- 
fendant, and  the  cause  was  dismissed. 

By  these  pleadings  the  sale  to  defendant  upon  trial  was 
admitted ;  and  it  was  admitted  that  the  plaintiff  consented 
to  the  rescission  of  the  sale  by  the  defendant.  The  only 
issue  remaining  is  as  to  whether  this  consent  was  pro- 
cured by  the  false  representations  of  defendant  that  he 
had  installed  and  used  the  closet  and  that  it  was  not  sat- 
isfactory, and  that  plaintiff  relied  thereon.  The  burden 
was  upon  plaintiff  to  prove  the  falsity  of  these  repre- 
sentations. It  made  no  attempt  to  do  so,  except  by  testi- 
mony that  numerous  sales  had  been  made  and  no  com- 
plaints received  from  purchasers,  and  by  whatever  infer- 
ence might  be  drawn  from  the  fact  that  in  his  first  let- 
ter of  complaint  defendant  stated  he  had  tried  the  closet, 
and  in  later  letters  he  stated  he  had  not  used  it. 

The  defendant  testified  that  he  purchased  the  closet  from 
an  agent  to  whom  he  described  the  room  in  which  he  ex- 
pected to  use  it,  which  was  a  lean-to  next  to  his  house; 
that  the  agent  directed  him  how  to  arrange  the  pipe;  that 
when  the  closet  came  he  set  it  up  in  accordance  with  these 
instructions,  and  tried  it,  using  the  chemicals  which  were 
sent  with  it  according  to  directions,  but  the  closet  was  not 
odorless  or  sanitary.  The  evidence  also  shows  that  after 
the  defendant  had  tried  the  closet  he  complained  that  it 
was  not  satisfactory;  that  plaintiff  promised  to  send  a 
man  to  install  it  properly,  but  did  not  do  so;  that  after- 
wards defendant  wrote,  offering  to  return  the  closet,  and 
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saying,  "I  have  it  all  ready,  nicely  packed  without  a 
scratch,  not  being  used  at  all  on  account  of  not  finding 
a  proper  place  for  it  downstairs^"  and  that  after  the  re- 
ceipt of  this  letter  plaintiff  accepted  the  offer  to  return  it, 
and  asked  him  to  sell  it  as  their  agent  if  he  could.  This 
action  shows  that  a  trial  of  the  closet  was  not  considered 
by  the  plaintiff  as  essential  to  or  as  a  condition  of  its  re- 
turn. 

An  inspection  of  the  descriptive  pamphlet  or  folder 
which  is  said  to  contain  the  instructions  shows  that  its 
directions  are  not  clear  and  specific,  and  do  not  exclude  the 
idea  that  the  closet  may  be  installed  with  the  outlet  of 
the  vent  pipe  placed  otherwise  than  in  a  chimney  flue  or 
stovepipe.  And  the  letter  of  defendant  stating  that  he  did 
not  use  the  closet  may  be  explained  by  his  testimony  that, 
in  order  to  keep  it  clean,  the  receptacle  sent  with  it  had 
not  been  used. 

A  number  of  assignments  of  error  are  made;  but,  since 
the  trial  judge  gave  a  peremptory  instruction  for  defend- 
ant, it  must  have  been  on  the  theory  that  there  was  not 
saf^cient  evidence  in  the  record  to  support  a  verdict  for 
plaintiff  under  the  issues  made.  Unless  this  is  the  case, 
the  evidence  should  have  been  submitted  to  the  jury.  In 
our  opinion  plaintiff  has  not  established  the  fact  that  the 
representations  made  by  defendant,  which  induced  plain- 
tiff to  consent  to  the  rescission  of  the  sale,  were  false  and 
fraudulent,  or  that  plaintiff  relied  thereon,  and  therefore 
the  defendant  was  entitled  to  a  directed  verdict. 

The  judgment  of  the  district  court  is 

Affirmed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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John  Hughes^  Executor,  etal.,  appellees,  v.  Sabpt 
County,  appellant. 

Filed  Octobbb  30»  1914.    No.  17,886. 

1.  ArUtration  mad  Award.  Submissions  of  controyersies  to  arbitra- 
tion are  to  be  liberally  construed  so  as  to  glye  effect  to  the  inten- 
tion of  the  parties.     It  is  the  policy  of  the  law  to  encourage  the 

.  settlement  of  disputes  without  litigation,  and  awards  are  f&yored 
in  law. 

2.   :   IMPEACHMENT  OF  Awabd:   Bubden  or  Proof.     An  award, 

when  regularly  made  and  published,  is  prima  facie  binding  upon 
the  parties  thereto,  and  the  burden  of  alleging  and  proying  the 
contrary  is  upon  the  party  seeking  to  impeach  it. 

3.  ConntlM:  ABBrraATioN.  County  boards  are  yested  with  authority 
to  submit  matters  in  dispute  to  arbitration  either  under  the  proyi- 
sions  of  the  statute  or  the  principles  of  the  common  law. 

4.  Arbitration:  Awabd:  Conclusiveness.  In  a  common  law  submis- 
sion an  award  was  agreed  upon  by  the  arbitrators.  It  was  written 
out,  signed,  inclosed  in  a  sealed  enyelope,  and  giyen  to  one  of  the 
arbitrators  for  deliyery.  He  failed  to  deliyer  it,  but  produced  it 
in  court  upon  an  order  being  made  to  that  effect.  Held,  That  the 
intention  at  the  time  the  award  was  signed  was  that  it  should  be 
final,  that  it  was  not  thereafter  reyocable,  by  either  party  alone, 
and  that  the  mere  failure  to. deliyer  it  did  not  operate  to  set  it 
aside. 

L.   :  Notice.    Where  the  eyidence  discloses  that  no  hearing  was 

contemplated,  but  that  it  was  the  intention  of  the  parties  that  the 
arbitrators  should  meet  at  the  proposed  location  of  a  road,  yiew 
the  premises,  and  award  damages,  and  the  arbitrators  met  in  this 
manner  upon  a  day  fixed  by  one  party,  the  other  consenting  thereto, 
the  award  is  not  yold  for  want  of  notice  of  the  time  and  place 
of  the  meeting  of  the  arbitrators. 

Appeal   from    the   district   court    for    Sarpy    county: 
Harvey  D.  Travis,  Judge.    Afprmcd. 

E.  8,  Nickerson  and  A.  E.  Langdon,  for  appellant. 

John  W,  Parish  and  Edtcard  M.  Martin,  contra. 
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Letton,  J. 

Proceedings  were  taken  by  the  county  authorities  of 
Sarpy  county  to  locate  and  open  a  road  along  the  west 
line  of  a  certain  tract  of  land  belonging  to  one  Barney 
Hughes.  A  claim  for  damages  was  filed  by  him  in  the 
sum  of  12,500.  Appraisers  were  duly  appointed  who 
awarded  him  damages  in  the  sum  of  ?211.  This  was  re- 
duced to  f  121.25  at  the  hearing  before  the  board  of  county 
commissioners.  Hughes  died,  and  an  appeal  was  taken  to 
the  district  court  by  his  successors  in  interest 

While  the  proceedings  on  appeal  were  pending  in  the 
district  court  one  of  the  plaintiflFs  had  a  conversation  with 
one  of  the  county  commissioners  with  respect  to  submit- 
ting the  question  as  to  the  amount  of  damages  to  arbitra- 
tion. Afterwards  the  board  of  county  commissioners 
passed  the  following  resolution:  "Francis  Fricke  is  ap- 
pointed arbitrator  for  Sarpy  county  in  the  matter  of  the 
damages  on  the  Barney  Hughes  place  by  reason  of  the  lo- 
cation of  the  public  road  on  the  west  side  thereof."  After- 
wards John  Hughes,  as  executor,  and  representing  the 
other  heirs,  selected  one  Stickley  as  arbitrator  for  defend- 
ants. Fricke  and  Stickley  met,  made  an  examination  of 
the  land  and  of  the  Osage  orange  hedge  and  fences  along 
the  line,  and  wrote  out  and  signed  the  following  docu- 
ment : 

"We,  the  arbitrators  appointed  to  place  a  valuation  on 
hedge  and  wire  fence  on  Hughes'  property,  place  value  as 
follows :  Hedge,  |900.  Building  fence  on  same  40  a.,  $75. 
Removing  old  fence  and  building  new  fence  on  next  40  a. 
north,  f  95.    Next  40  a.  north  same,  f  95  if  desired. 

"J.  F.  Stickley,  Arbitrator  for  Hughes. 
"Francis  PYicke,  Arbitrator  for  County." 

This  paper  was  then  placed  in  an  envelope  addressed  to 
the  county  commissioners  of  Sarpy  county  and  given  to 
Fricke  to  file  with  the  commissioners.  He  did  not  do  «o, 
but  kept  it  in  his  possession  until  ordered  to  produce  it  by 
the  court  at  the  trial.  The  petition  pleads  these  facts,  and 
also  pleads  that  the  value  of  the  Osage  orange  hedge  was 
11,000,  and  that  the  land  actually  taken  was  worth  |1,500. 
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The  answer  is  a  general  denial.  At  the  trial  plaintiffs 
waived  any  rights  to  damages  by  virtue  of  the  taking  of  the 
land,  and  admitted  that  the  findings  of  the  arbitrators  for 
^^1,070  is  in  full  of  all  damages  claimed  by  plaintiff  against 
the  county  of  Sarpy.  At  the  close  of  the  testimony  the 
plaintiff  moved  for  a  directed  verdict,  which  motion  was 
sustained,  and  the  jury  were  directed  to  return  a  verdict 
for  |1,Q70,  the  amount  of  the  award.  The  county  of  Sarpy 
has  appealed. 

The  usu^l  assignments  of  error  are  made,  and,  in  addi- 
tion, that  the  court  erred  in  receiving  the  alleged  award, 
and  in  striking  out  the  evidence  of  certain  of  defendant's 
witnesses  who  testified  with  respect  to  the  value  of  the 
land  before  and  its  value  after  the  opening  of  the  road. 
The  principal  question  involved  is  as  to  the  weight  to  be 
given  to  the  alleged  award.  The  district  court  evidently 
treated  the  amount  fixed  in  the  award  as  a  final  determina- 
tion of  the  value  of  the  hedge,  and,  construing  this  in  con- 
nection with  the  waiver  by  the  plaintiff  of  all  damages  for 
the  taking  of  the  land,  held  it  to  be  a  final  adjudication 
of  the  matters  in  controversy  and  as  fixing  the  total  dam- 
age at  11.070,  the  amount  of  the  award.  Whether  this  was 
correct  depends  upon  the  weight  to  be  given  to  the  finding 
of  Fricke  and  Stickley  as  an  award.  It  is  clear  that  what 
was  done  did  not  constitute  a  binding  arbitration  under 
the  provisions  of  the  statute.  Rev.  St.  1913,  sees.  8218- 
8235.  The  submission  was  not  in  wanting,  it  w^as  not  ac- 
knowledged, nor  was  it  made  by  order  of  court  in  a  pend- 
ing suit.  None  of  the  essential  elements  to  an  arbitration 
under  the  code  appear  in  the  record.  Was  this  award  final 
and  binding  under  the  common  law? 

In  Greer  v.  Canfield^  38  Neb.  169,  the  facts  were  that  by 
an  oral  agreement  a  certain  dispute  w^as  left  to  be  settled 
by  arbitrators.  The  testimony  as  to  the  form  of  the  sub- 
mission w^as  indefinite,  but  one  of  the  arbitrators  said  he 
understood  that  they  were  to  decide  all  matters  of  differ- 
ence between  the  parties.  The  arbitrators  considered  the 
statements  of  the  parties  with  reference  to  each  item,  and 
as  to  some  of  them  heard  evidence  and  arrive^  at  a  conclu- 
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sion,  though  no  oath  was  administered  to  any  witness.  The 
validity  of  the  award  was  attacked,  but  this  was  held  to 
be  a  good  common-law  arbitration.  "This  is  a  common- 
law  award,  and  a  submission  made  by  either  party,  either 
by  word  or  deed,  is  sufficient.  If  the  submission  is  by 
word,  there  is  no  remedy  to  recover  on  the  award  except 
by  action ;  but  the  award,  if  fairly  made  within  the  scope 
of  the  matters  submitted,  will  be  valid  and  binding.  Tynan 
V.  Tate,  3  Neb.  388."  In  the  absence  of  fraud  or  mistake 
an  award,  whether  at  common  law  or  under  the  statute, 
when  regularly  made  and  published,  is  prima  facie  bind- 
ing upon  the  parties  thereto,  and  the  burden  of  alleging 
and  proving  the  contrary  is  upon  the  party  seeking  to  im- 
peach it  The  right  to  revoke  a  common-law  submission 
must  be  exercised  before  the  making  and  publication  of 
the  award.  Bentley  v.  Davis,  21  Neb.  685;  Fox,  Canfield 
d  Co,  V.  Graves,  46  Neb.  812 ;  Connecticut  Fire  Ins.  Co.  v. 
O^Fallon,  49  Neb.  740.  We  conclude  that  there  is  no  evi- 
dence to  show  any  invalidity  in  the  arbitration  and  award. 
It  is  contended  that  a  county  through  its  board  of  com- 
missioners cannot  become  a  party  to  an  arbitration.  While 
the  matters  involved  in  this  controversy  were  not  submitted 
under  the  statute,  we  are  of  opinion  that  sections  8218, 
8219,  Rev.  St.  1913,  with  reference  to  statutory  submis- 
sions, settle  the  question  of  power  in  the  board  to  enter 
into  either  form  of  arbitration.  Section  8218  provides: 
"All  controversies,  which  might  be  the  subject  of  civil  ac- 
tions, may  be  submitted  to  the  decision  of  one  or  more  ar- 
bitrators as  hereinafter  provided."  Section  8219:  "The 
parties  themselves,  or  those  persons  who  might  lawfully 
have  controlled  a  civil  action  in  their  behalf,  for  the  same 
subject  matter,"  may  proceed  as  directed.  We  think  it 
was  not  the  intention  to  limit  the  power  to  arbitrate  to 
any  narrower  limits  than  the  power  to  bring  an  action, 
and  that  the  county  board  is  vested  with  this  authority 
under  these  provisions  and  the  general  statutory  provisions 
granting  a  county  the  power  to  sue  and  to  be  sued  and 
making  the  county  board  the  managing  agents  for  county 
afiFairs. 
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It  is  contended  that,  since  Fricke  refused  to  produce 
the  award  voluntarily,  it  was  not  complete,  and  that  it 
was  a  mere  report  back  to  the  county  commissioners  for 
their  consideration.  We  are  convinced  that  the  intention 
at  the  time  the  award  was  signed  was  that  it  should  be 
final.  It  was  not  thereafter  revocable  by  either  party. 
Connecticut  Fire  Ins.  Co.  v.  O^Fallon,  49  Neb.  740.  The 
mere  failure  of  Fricke  to  deliver  it  to  the  county  commis- 
sioners before  the  trial  could  not  operate  to  set  it  aside. 

It  is  also  complained  that  there  was  no  notice  of  the 
time  and  place  for  hearing  served  on  the  county  commis- 
sioners.  As  a  matter  of  fact  there  was  no  hearing.  The. 
proof  is  that  one  of  the  commissioners  called  upon  Fricke 
after  the  meeting,  gave  him  instructions,  and  told  him  the 
arbitrators  would  meet  on  a  certain  day  and  go  over  this 
hedge  and  land  and  award  damages.  The  arbitrators  pro- 
ceeded to  the  locality  where  the  proposed  road  had  been 
established,  examined  the  hedge,  and  fixed  their  own  esti- 
mate as  to  damages.  This  seems  to  have  been  the  intention 
of  the  parties  as  to  the  manner  of  proceeding,  and  no  no- 
tice seems  to  have  been  contemplated  or  to  be  necessary. 
It  is  an  elementary  rule  that  submissions  of  controver- 
sies are  to  be  liberally  construed  so  as  to  give  effect  to 
the  intentions  of  the  parties.  It  is  the  policy  of  the  law 
to  encourage  the  settlement  of  disputes  without  litiga- 
tion, and  where  no  fraud  or  undue  means  are  shown  awards 
made  are  favored  in  law. 

It  is  also  claimed  that  the  valuation  of  the  hedge  and 
the  judgment  are  excessive.  Osage  orange  timber  is  very 
durable  and  is  peculiarly  valuable  for  use  as  fence  posts. 
There  is  evidence  that  about  1,200  posts  were  cut  from  the 
hedge,  most  of  which  were  sold  by  the  road  supervisor. 
While  we  are  inclined  to  think  that  the  damages  awarded 
on  account  of  the  hedge  were  too  high,  all  damages  for 
taking  of  the  land,  being  afterwards  waived,  had  the  same 
effect  as  a  remittitur,  for  it  is  clear  that  plaintiffs  w^ere 
entitled  to  from  $300  to  ^f350  for  the  value  of  the  land 
actually  taken.    Viewed  in  this  light,  we  think  the  award 
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should  be  upheld.    While  the  proceedings  at  the  trial  were 
somewhat  iir^ular,  we  find  no  prejudicial  error. 
The  judgment  of  the  district  court  is 

Affirmed. 

Barnes,  Fawcett  and  Hambb,  JJ.,  not  sitting. 


Lancaster  County,  appellee,  v.  State  of  Nebraska, 
appellant. 

Filed  Octobeb  30,  1914.    No.  18;634. 

1  idmitaton  of  Actions:  Action  against  State.  The  statute  which 
permits  an  action  to  be  brought  against  the  state  by  permission 
of  the  legislature  or  either  house  thereof  provides:  "The  court  in 
which  such  action  may  be  brought  shall  hear  and  determine-  the 
matter  upon  the  testimony  according  to  Justice  and  right,  as  upon 
the  amicable  settlement  of  a  controversy,  and  shall  render  award 
and  judgment  against  the  claimant,  or  the  state,  as  upon  the  testi- 
mony right  and  Justice  may  require."  Rev.  St.  1913,  sec.  1180. 
Under  this  direction  it  is  the  duty  of  the  court  to  brush  aside 
technical  defenses  and  to  act  in  like  manner  as  If  the  parties  were 
seeking  to  amicably  settle  their  controversy.  Under  these  provi- 
sions and  the  circumstances  of  this  case  as  set  forth  in  the  opinion 
the  statute  of  limitations  should  not  be  held  to  be  a  defense  to 
the  action. 

2.  Oowatj  Treasurers:  Liability  fob  Deposits.  Where  a  county  treas- 
urer has  deposited  money  received  by  him  for  taxes  "belonging  to 
the  several  current  funds  of  the  county  treasury"  in  a  depository 
bank  which  has  given  bond  as  specified  in  the  depository  statute 
(laws  1891,  ch.  50),  he  is  not  liable  for  the  safe-keeping  of  the 
funds. 

3.  Taxation:  Loss  of  State  Taxes:  Liability  of  County.  Where  the 
county  treasurer  is  relieved  from  liability  upon  his  bond  for  the 
loss  of  funds  deposited  in  such  banks,  the  county  itself  (in  the 
absence  of  extraordinary  circumstances,  such  as  fraud,  bad  faith, 
or  gross  negligence  in  the  selection  of  a  depository  or  the  approval 
of  its  bond)  is  free  from  liability  to  the  state  for  money  collected 
as  taxes  in  the  capacity  as  trustee  for  the  state  and  deposited  by 
the  county  treasurer  In  such  depository  bank. 
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4.  :  :  ^.    A  county  is  not  an  Insurer  of  the  safe> 

keeping  of  funds  derived  from  the  collection  of  state  taxes  in  its 
capacity  as  trustee  for  the  state. 

6.   -:   :    Ebboneous    Payment    to    State:    Recovery    by 

County.  Where  a  county  treasurer,  under  the  mistaken  idea  that  a 
county  was  the  insurer  of  money  received  by  It  from  taxes  for  the 
benefit  of  the  state,  paid  to  the  state  treasurer  from  other  money  be- 
longing to  the  county  an  amount  equal  to  the  proportion  which  the 
state  owned  of  the  money  deposited  in  a  deppsitory  bank,  which  was 
lost  on  account  of  the  failure  of  the  bank  without  the  fault  of  the 
county,  an  action  may  be  maintained,  under  the  permission  of  the 
state  senate,  to  recover  back  such  money  erroneously  paid,  and  the 
fact  that  certain  entries  were  made  In  the  county  books  by  the 
treasurer  charging  the  money  lost  to  certain  county  funds,  under 
the  same  mistaken  idea,  is  no  defense  to  the  action. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Affirmed. 

Grant  (?.  Martin,  Attorney  General,  and  George  W, 
Ayres,  for  appellant. 

Je9se  B,  Strode,  Strode  d  Beghtol  and  George  E.  Eager, 
contra, 

Letton,  J. 

The  following  states  plaintiflf's  cause  of  action  in  sub- 
stance: In  January,  1893,  the  Capitol  National  Bank  of 
Lincoln  was  an  authorized  county  depository.  The  treas- 
urer of  Lancaster  county  had  on  deposit  therein  $39,660.62, 
public  money  derived  from  the  payment  of  taxes.  Upon 
the  21st  of  that  month  the  bank  failed,  and  over  |32,000 
of  the  amount  deposited  was  lost.  The  county  treasurer, 
acting  upon  his  own  judgment,  shortly  afterwards  paid  to 
the  state  treasurer  out  of  county  funds  the  amount  of 
110,348.27  for  taxes  collected  by  Lancaster  county  for  the 
state  and  lost  by  the  failure  of  the  bank.  This  action  was 
taken  under  the  belief  that  Lancaster  county  was  an  in- 
surer of  money  collected  for  the  state  until  it  was  delivered 
to  the  state  treasurer.  In  1903  an  action  was  brought  by 
Lancaster  county  against  the  state  under  permission  of 
the  legislature  to  recover  this  amount.    A  demurrer  to  the 
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petition  was  sustaiiied  and  the  action  dismissed.    On  ap- 
peal the  judgment  of  the  district  court  was  reversed  and 
the  cause  remanded  to  the  district  court    'Afterwards, 
through  mistake  and  inadvertence  and  without  the  knowl- 
edge of  Lancaster  county  officials,  the  case  was  dismissed. 
After  this  was  done  the  senate  passed  a  resolution,  which 
raited  the  fact  of  the  dismissal  of  the  case  through  inad- 
vertence, authorized  the  county  to  prosecute  ajQother  ac- 
tion for  the  same  purpose,  directed  the  attorney  general  to 
defend  the  suit  on  behalf  of  the  state,  and  also  provided : 
"Be  it  further  resolved'  that  no  alleged  inattention  or  fail- 
ure to  prosecute  the  said  claim  or  suit  heretofore  insti- 
tuted shall  be  urged  to  the  prejudice  of  any  claim,  action, 
or  suit  that  may  be  filed  and  instituted  by  the  said  county 
of  Lancaster."     The  prayer  is  for  a  judgment  for  the 
money  paid  to  the  state  by  mistake.     The  answer  denies 
that  any  part  of  the  money  deposited  in  the  Capitol  Na- 
tional Bank  was  state  money ;  that  any  part  of  the  money 
paid  to  the  state  treasurer  was  paid  through  inadvertence 
or  mistake;  and  that  it  was  through  inadvertence  or  mis- 
take that  the  former  action  was  dismissed.    It  is  further 
pleaded  that  at  the  time  the  money  was  paid  there  was  due 
the  state  for  state  taxes  collected  over  |46,000,  and  that 
this  sum  was  paid  by  the  county  treasurer  on  the  day  al- 
leged, without  any  knowledge  or  notice  on  the  part  of  the 
state  that  the  payment  or  any  part  thereof  was  made  or 
claimed  to  be  made  from  county  funds.    It  is  also  pleaded 
that  after  the  failure  of  the  bank  the  county  treasurer 
charged  certain   specific   funds   of  the   county   with   an 
amount  equal  to  the  amount  lost,  and  that  his  action  in 
charging  said  funds  with  the  loss  was  known  to  the  county 
board,  and  approved  and  ratified  by  acquiescence  for  more 
than  nine  years,  and  that  all  dividends  paid  by  the  re- 
ceiver were  applied  as  county  money.    At  the  close  of  the 
trial  the  court  instructed  the  jury  to  return  a  verdict  in 
favor  of  the  plaintiff  for  the  full  amount  of  the  claim. 
Judgment  was  rendered,  and  the  state  appealed. 

The  state  contends  that  the  petition  shows  on  its  face 
that  the  statute  of  limitations  had  run  when  the  action 
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was  begun;  that  the  resolution  of  the  senate  pleaded  in 
the  petition  does  not  in  express  terms  waive  the  running 
of  the  statute  of  limitations;  and  that,  even  if  it  had  done 
so,  the  senate  was  without  power  to  waive  this  defense, 
since  it  is  only  one  branch  of  the  legislature;  that  under 
section  1177,  Rev.  St.  1913,  either  branch  of  the  legislature 
may  waive  the  defense  of  sovereignty,  but  that  neither 
house  acting  alone  can  waive  other  defenses.  We  can- 
not take  this  view.  Section  1180,  Rev.  St  1913,  provides : 
**The  court  in  which  such  action  may  be  brought  shall 
hear  and  determine  the  matter  upon  the  testimony  ac- 
cording to  justice  and  right,  as  upon  the  amicable  settle- 
ment of  a  controversy,  and  shall  render  award  and  judg- 
ment against  the  claimant,  or  the  state,  as  upon  the  testi- 
mony right  and  justice  may  require."  Under  this  express 
direction  it  is  the  duty  of  the  court  to  brush  aside  techni- 
cal defenses  and  to  act  in  like  manner  as  if  the  parties 
were  seeking  to  amicably  settle  their  controversy,  and  "as 
upon  the  testimony  right  and  justice  may  require."  Under 
the  circumstances  of  this  case,  it  seems  to  us  that  the  lapse 
of  time  ought  not  to  defeat  a  just  claim. 

It  is  next  contended  that  the  verdict  is  not  sustained 
by  suflScient  evidence.  The  testimony  shows  that  the  total 
amount  of  money  on  hand  with  the  county  treasurer  on 
January  1,  1913,  was  |192,275.16;  that  of  this  amount 
160,964.60  had  been  collected  for  the  state,  which  was  31.7 
per  cent,  of  the  whole  amount  of  money  on  hand.  It  is 
shown  that  all  money  in  the  treasurer's  hands  was  depos- 
ited in  the  different  depository  banks  in  the  city  in  the 
name  of  S.  W.  Bumham,  Treasurer;  that  when  deposited  it 
was  not  divided  into  funds,  and  that  the  interest  upon  de- 
posits was  credited  to  the  county.  There  is  also  testimony 
that  it  is  impossible  in  the  collection  of  taxes  from  day  to 
day  to  separate  the  amount  paid  by  each  taxpayer  into 
separate  funds  or  to  trace  to  each  taxpayer  the  origin  of 
the  money  deposited ;  but,  in  order  to  show  that  this  fund 
contained  both  state  and  county  taxes,  the  county  showed 
the  payment  of  all  his  taxes  by  ajQ  individual  by  check  in 
1892,  the  deposit  of  this  check  in  the  Capitol  National 
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Bank,  and  that  the  money  represented  by  this  particular 
check  was  on  hand  in  the  bank  at  the  time  of  the  failure, 
and  further  proved  that  the  custom  was  to  deposit  state, 
county,  city,  village,  and  other  municipal  district  money 
received  by  the  payment  of  taxes  in  gross,  and  to  keep  the 
funds  separate  by  proper  entries  upon  the  books  of  the 
county  treasurer.  The  state  contends  that  since  on  the  day 
of  the  bank  failure  there  was  due  and  on  hand  more  than 
tl50,000  over  and  abpve  the  amount  on  deposit  in  the 
Capitol  National  Bank,  and  since  there  was  no  provision 
in  the  statute  for  depositing  state  funds  in  a  county  de- 
pository, there  is  nothing  to  show  that  any  part  of  the 
money  deposited  at  that  time  was  state  money.  The  county 
takes  the  jwsition  that,  since  it  is  shown  that  the  propor- 
tion of  state  funds  on  haad  to  the  whole  amount  is  31.7 
per  cent.,  applying  this  proportion  to  the  funds  deposited 
in  the  Capitol  National  Bank,  the  state  money  in  the  bank 
at  the  time  of  the  failure  was  |10,348.27.  Section  6  of  the 
depository  statute  (laws  1891,  ch.  50)  then  in  effect  re- 
quired the  county  treasurer  to  dejwsit  in  depository  banks 
the  money  received  by  him  "belonging  to  the  several  cur- 
rent funds  of  the  county  treasury."  By  section  11  the 
county  treasurer  is  not  liable  for  deposits  made  if  the 
bank  had  given  a  bond  as  specified  in  the  act.  There  can 
be  no  doubt  that  state,  county,  and  other  taxes  collected 
by  the  county  treasurer  were  "current  funds  belonging  to 
the  county  treasurer,"  and  were  the  funds  which  the  law 
required  him  to  deposit.  We  think  there  can  be  no  ques- 
tion but  that,  where  the  county  treasurer  is  relieved  from 
liability  upon  his  bond  for  the  loss  of  funds  deposited  in 
such  banks,  the  county  itself  (in  the  absence  of  extraordi- 
nary circumstances  such  as  fraud,  bad  faith,  or  gross  neg- 
ligence in  the  selection  of  a  depository  and  the  approval 
of  its  bond)  is  free  from  liability  to  the  state  and  to  the 
various  municipalities  or  districts  for  which  it  has  col- 
lected taxes  in  the  capacity  of  trustee.  There  is  nothing 
in  the  statute  which  makes  the  county  an  insurer  of  such 
funds.  Our  attention  has  not  been  called  to  ajiy  decisions 
which  hold  to  that  eflfect. 
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We  think  it  is  immaterial  whether  all  or  only  a  part 
of  the  current  funds  of  the  county  treasurer  was  deposited 
in  the  Capitol  National  Bank.  We  are  of  the  opinion 
that,  the  treasurer  having  deposited  one  portion  of  the 
county  funds  in  this  particular  bank  and  being  relieved 
from  liability  to  the  county  for  the  amount  so  deposited, 
the  county  having  become  unable  by  law  to  collect  the 
money  from  the  county  treasurer,  the  state  in  the  capacity 
of  cestui  qui  trust  could  not  require  the  county  to  pay  that 
which  it  was  unable  to  collect.  Lancaster  county  was  only 
bound  to  use  the  means  provided  by  law  for  the  safe- 
keeping of  state  funds  in  process  of  collection.  At  this 
time  it  had  fulfilled  its  duty  to  the  state  as  trustee  by 
making  the  semiannual  settlement  with  the  state  treasurer 
as  required  by  the  statute.  The  state  insists  that  the  books 
of  the  county  treasurer's  oflBce  show  that  the  funds  lost  in 
the  bank  were  charged  to  certain  specified  accounts,  such 
as  the  general  fund,  bridge  fund,  insane  fund,  etc.,  and 
that  by  acquiescing  in  this  charge  the  county  is  barred 
from  commencing  this  suit.  The  testimony  shows  that 
these  entries  were  made  by  the  deputy  county  treasurer 
under  the  mistaken  idea  that  the  county  was  an  insurer  of 
state  money.  Under  the  generous  provisions  of  the  8tat> 
ute  we  think  this  does  not  constitute  a  defense.  The  county 
authorities  followed  the  directions  of  the  depository  law 
with  regard  to  the  disposition  of  current  funds  collected 
by  taxation.  Through  no  fault  of  Lancaster  county  a 
portion  of  these  funds  was  lost.  By  mistake,  and  without 
the  knowledge  of  the  county  board,  the  county  treasurer 
paid  a  portion  of  other  county  money  to  the  state  treas- 
urer. .In  justice,  equity,  and  good  conscience,  which  is  all 
that  the  statute  authorizing  this  suit  requires,  that  amount 
should  be  returned  by  the  state  to  the  county,  and  thus 
indirectly  to  the  taxpayers  of  Lancaster  county,  who  in 
the  last  analysis  are  the  persons  who  suffer  by  the  action 
of  the  state  in  retaining  money  to  which  it  is  not  entitled. 

The  judgment  of  the  district  court  is  right,  and  is 

Affirmed 

Rose,  J.,  not  sitting. 
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John  Shlik,  appellee,  v.  Armour  &  Company  et  al.^ 
appellants. 

Filed  Octobeb  30,  1914.    No.  17,711. 

Trial:  Refusal  of  Peremptory  Instruction.  Where  the  evidence  is 
insufficient  to  support  a  Judgment  in  favor  of  plaintiff,  it  is  error 
to  refuse  a  peremptory  instruction  for  defendant. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed. 

Mahoney  &  Kennedy,  for  appellants. 

Dysart  d  Dysart,  contra. 

Boss,  J. 

VlTiile  plaintiff  was  engaged  in  icing  refrigerator  cars 
for  Armour  &  Company  he  fell  from  a  plank  used  as  a 
bridge  over  a  sidetrack  between  an  elevated  platform  of 
the  icehouse  and  the  top  of  a  refrigerator  car  on  a  parallel 
track.  This  is  a  suit  to  recover  resulting  damages  in  the 
sum  of  120,000.  The  negligence  imputed  to  the  master 
is  the  furnishing  of  a  plank  from  which  a  tapering  splin- 
ter two  inches  wide  at  one  end  had  been  split  off  at  one 
corner,  leaving  the  plank  seven  inches  wide  at  the  narrow 
end;  it  being  alleged  that  plaintiff  used  it  under  a  prom- 
ise to  replace  it  with  a  good  one.  The  master  and  its  fore- 
man are  defendants.  In  addition  to  a  general  denial,  ex* 
cept  the  employment  and  injury  of  plaintiff,  defendants 
pleaded  that  he  was  guilty  of  contributory  negligence,  and 
that  his  injury  resulted  from  obvious  risks  assumed  by 
him.  From  judgment  on  a  verdict  in  favor  of  plaintiff  for 
|1,000  defendants  appeal. 

The  controlling  question  on  appeal  is  the  sufflciency  of 
the  evidence  to  sustain  the  vierdict.  It  is  ai^ed  that  all 
of  the  proofs  are  insufficient  to  sustain  a  finding  that  the 
use  of  a  defective  plank  under  a  promise  to  furnish  a  new 
one  was  the  proximate  cause  of  the  injury.  Lines  of  re- 
frigerator cars,  with  their  tops  about  as  high  as  the  ice- 
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house  platform,  stood  on  parallel  side-tracks.  The  mate- 
rials for  icing  were  carried  in  heavy  iron  buckets  sush 
pended  from  grooved  wheels  running  on  overhead  metal 
rails  which  approached  the  side-tracks  at  right  angles  and 
ran  up  and  down  the  lines  of  refrigerator  cars.  The  buck- 
ets were  pushed  by  hand  from  the  platform,  and  were 
turned  toward  the  cars  to  be  iced  by  means  of  switches 
under  the  control  of  the  icers,  who  walked  from  the  plat- 
form onto  the  top  of  cars,  and  from  one  side-track  to  an- 
other, and  from  one  car  to  another.  When  there  w^as  no 
car  adjacent  to  the  platform,  a  plank  was  used  as  a  bridge 
therefrom  to  the  top  of  a  car  on  the  second  track.  At 
the  time  of  the  accident  plaintiff  was  using  a  plank  for 
that  puri)ose,  when  the  bucket  fell  and  struck  the  plank, 
plaintiff  falling  to  the  track  below.  He  testified  that  the 
plank  was  defective  in  the  manner  already  described,  and 
that  he  used  it  under  a  promise  by  defendants  to  furnish 
a  good  one.  He  argues  that  it  was  weakened  by  the  defect, 
and  that  it  was  thus  narrowed  at  one  end  to  such  an 
extent  that  it  oscillated,  throwing  him  off  when  the  bucket 
fell  upon  it,  thus  causing  the  injury  of  which  he  com- 
plains. His  own  testimony,  however,  shows  that  he  had 
seen  the  switch,  which  waB  under  his  control.  The  only 
proper  inference  from  all  of  the  evidence  in  the  record 
as  now  presented  is  that  he  pushed  the  overhead  wheel 
through  an  open  switch  under  his  own  control,  the  bucket 
consequently  falling.  There  is  no  pleading  or  proof  that 
defendants  were  guilty  of  any  negligent  act  in  connection 
with  the  falling  of  the  bucket  There  is  no  evidence  to 
supi)ort  a  finding  that  plaintiff  would  have  been  injured, 
had  the  bucket  not  fallen  on  the  plank,  or  that  negligence 
on  part  of  the  defendants  in  furnishing  a  defective  plank 
or  in  failing  to  furnish  a  good  one,  under  all  the  circum- 
stances proved,  was  the  proximate  cause  of  the  injury. 
There  is  nothing  but  conjecture  to  indicate  that  the  negli- 
gence pleaded  was  the  proximate  cause  of  plaintiff's  in- 
jury. Into  that  field  the  jury  should  not  have  been  per- 
mitted to  go.  In  this  view  of  the  record,  the  verdict  is  not 
sustained  by  the  evidence.    Instructions  based  on  evidence 
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of  the  negligence  pleaded  are,  therefore,  necessarily  er- 
ronous.  There  should  have  been  a  peremptory  instruction 
for  defendants. 

For  the  reasons  stated,  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings* 

Bevebsbd. 

Lbtton,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


James  MoWhortbe,  appellant,  v.  Charles  Schramm, 

appbijleb. 

Filed  October  30,  1914.    No.  17,834. 

L  Elections:  Contest:  Complaint.  When  the  complaint  in  a  con- 
tested election  case  alleges  the  reception  of  illegal  or  the  rejection 
of  legal  votes,  the  contestant,  on  motion,  will  be  required  to  set 
out  the  names  of  the  persons  who  so  voted  or  whose  votes  were 
rejected,  if  known. 

2.  :   :   BuBDEN  op  Proof.     A  contestant  in  a  contested 

election  case  is  required  to  prove  the  material  allegations  in  his 
complaint,  whether  the  incumbent  has  formally  answered  or  not, 
and  upon  failure  to  furnish  any  proof  of  such  allegations  his 
action  should  be  dismissed. 

Appeal  from  the  district  court  for  Pierce  county: 
Anson  A.  Welch,  Judge.    AffirmecU 

M.  H.  LeawAf,  for  appellant. 

0.  8.  Spillmait^  contra. 

Fawcett,  J. 

Contestant  brought  suit  in  the  district  court  for  Pierce 
county  to  contest  the  election  of  incumbent  as  school  dis- 
trict treasurer  of  district  No.  30,  in  that  county.  From  a 
judgment  dismissing  his  action,  he  appeal^. 

Only  one  point  need  be  considered.  The  substance  of  the 
complaint  is  that  the  incumbent  was  elected  at  the  annual 
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Bchool  district  meeting  by  a  i-iva  voce  vote;  that  the  offi- 
cers in  charge  of  the  school  election  failed  to  make  or  keep 
any  record  of  the  proceedings,  and  failed  to  give  notice 
of  the  time  and  place  of  holding  the  election ;  that  "there 
was  malconduct,  fraud,  and  corruption"  at  the  meeting  on 
the  part  of  the  director  and  moderator;  that  incumbent 
was  not  eligible  to  the  office ;  that  eleven  illegal  votes  were 
cast ;  that  five  legal  votes,  which  would  have  been  cast  for 
contestant,  were  rejected ;  that  the  director  and  moderator 
made  an  error  against  contestant  of  five  votes  in  counting 
the  votes  cast;  that  the  incumbent  had  failed,  neglected 
and  refused  to  qualify  as  treasurer;  and  that  contestant 
had  filed  his  bond  and  had  in  all  respects  duly  qualified. 
Incumbent  appeared  in  the  action,  and  upon  his  motion 
contestant  was  ordered  to  set  out  in  his  complaint,  within 
ten  days,  the  names  of  the  voters  who  he  claimed  had  voted 
illegally.  Rev.  St.  1913,  sec.  2114.  This  order  was  not 
complied  with. 

The  allegations  in  the  complaint,  or  at  least  some  of 
them,  were  material  allegations,  which  it  was  incumbent 
upon  contestant  to  prove  at  the  trial,  whether  incumbent 
had  formally  answered  or  not.  Notwithstanding  the  fact 
that  this  burden  rested  upon  him,  when  the  case  was  regu- 
larly called  for  trial,  he,  through  his  counsel,  announced 
that  he  had  no  evidence  to  oflfer.  The  court  therefore 
properly  dismissed  his  action. 

Affirmed. 

'  Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Sidney  S.  Montgomery,  appellee,  v.  Quintilla  M. 
Dresher;  Duncan  M.  Vinsonhaler.  Intervener,  ap- 
pellant. 

Filed  October  30,  1914.    No.  17,863. 

1.  Mortgages:  Foreclosube:  Deficiency  Judgment:  Application  of 
Funds.  When  It  Is  made  to  appear  to  the  court  that  there  is 
money  of  a  defendant  in  the  hands  of  its  clerk  sufficient  to  pay  a 
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judgment  entered  against  him  for  deficiency  in  a  foreclosure  suit, 
and  that  if  the  fimd  is  not  applied  to  the  satisfaction  of  such 
Judgment  plaintiff  will  he  left  without  means  of  ohtaining  satisfac- 
tion thereof,  the  court  is  not  required  to  look  further  than  to 
ascertain  that  there  are  no  liens  of  third  parties  upon  the  fund 
which  would  forbid  such  application.  Having  ascertained  that 
fact,  the  court  then,  under  the  practice  in  this  state  which  does 
not  look  to  the  form  of  actions,  has  the  power  to  order  the  fund 
applied  to  the  payment  of  such  Judgment. 

2.  Judgment:  Satisfaction:  Obheb  to  Pat  Monet  into  Coubt.  Where 
a  Judgment  plaintiff  has  secured  the  payment  Into  court  of  a  sum 
of  money,  belonging  to  the  defendant,  amply  sufficient  to  pay  the 
full  amount  of  his  Judgment  and  costs,  It  is  error  for  the  court 
to  require  the  payment  into  court  of  further  sums  of  money  owing 
to  defendant  from  third  persons. 

Appeal  from  the  district  court  for  Douglas  counly: 
WiLUS  Q.  Sears,  Judge.  Affirmed  in  "party  and  reversed  in 
part  and  remanded^  with  directions, 

Duncan  M,  Yinsonhaler,  pro  se. 

McGilton,  Oaines  &  Smith  and  William  Baird  &  Sons, 
contra, 

Fawcett,  J. 

PlaintiflE  brought  suit  in  the  district  court  for  Douglas 
county  to  foreclose  a  mortgage  securing  two  notes,  given 
by  defendant  to  one  Becker,  for  fl^^OO  and  |50Q,  respect- 
ively. This  was  a  second  mortgage.  Default  having  been 
made,  plaintiff  brought  suit  to  foreclose  the  mortgage. 
Defendant  appeared  and  defended  the  suit.  Judgment 
went  in  her  favor  on  the  ground  that  plaintiff  had  not  ac- 
quired the  note  and  mortgage  for  a  valuable  consideration 
in  due  course  of  business,  and  for  other  reasons  not  neces- 
sary to  repeat.  On  appeal  to  this  court  that  judgment 
was  reversed  and  the  cause  remanded,  with  directions  to 
the  district  court  to  enter  a  decree  of  foreclosure.  Mont- 
gomery  v.  Dresher,  90  Neb.  632.  While  the  appeal  was 
pending  in  this  court,  plaintiff  applied  to  the  district  court 
for  leave  to  commence  an  action  at  law  against  defendant 
on  the  notes,  giving  as  a  reason  that  defendant  was  a  non- 
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resident;  that  she  had  obtained  a  judgment  against  one 
Brennan  and  one  Becker^  for  $3^500;  that  defendant  had 
no  other  property  in  the  state  except  the  lot  described  in 
the  mortgage;  that  there  had  already  been  a  foreclosure 
of  a  first  mortgage  by  the  National  life  Insurance  Com- 
pany against  the  property,  and  the  property  was  about  to 
be  sold  under  an  order  of  sale  therein ;  that  defendant  was 
about  to  collect  her  judgment,  and  that,  if  she  succeeded  in 
collecting  her  judgment  and  the  property  should  be  sold 
under  the  first  mortgage,  plaintiff  would  lose  his  debt. 
Leave  was  granted  to  commence  the  action  at  law.  A  sep- 
arate action  at  law  was  thereupon  commenced  and  gar- 
nishment process  served  upon  Brennan  and  Becker.  They 
answered,  admitting  their  indebtedness  to  defendant  under 
the  judgment  referred  to.  The  court  thereujwn  ordered 
them  to  pay  into  court  t2,500,  to  abide  the  further  order 
of  the  court,  which  was  done.  When  the  mandate  from 
this  court  went  down  in  Montgomery  v.  Dresher,  supra, 
plaintiflF  applied  to  the  district  court  in  this  suit  for  a 
deficiency  judgment  upon  the  notes,  representing  to  the 
court  that  the  property  covered  by  the  mortgage  had  all 
been  consumed  in  the  foreclosure  suit  upon  the  first  mort- 
gage. The  court  thereupon  entered  judgment  in  favor  of 
plaintiff  for  the  full  amount  of  the  two  notes  and  interest, 
in  the  sum  of  |2,047.54,  and  awarded  execution  therefor. 
Execution  was  issued  and  returned  nulla  bona.  Prior  to 
the  commencement  of  the  law  action  intervener,  who  was 
attorney  for  defendant  in  her  action  against  Brennan  and 
Becker,  had  filed  an  attorney's  lien  for  |1,250  upon  the 
judgment  which  he  had  obtained  for  her  in  that  action. 
After  the  garnishment  proceedings  in  the  law  action  and 
the  filing  of  the  answer  of  Brennan  and  Becker,  admitting 
their  indebtedness  to  defendant,  and  before  the  application 
for  a  deficiency  judgment  in  this  suit,  intervener  obtained 
from  defendant  an  assignment  of  her  judgment  against 
Brennan  and  Becker,  of  which  plaintiff  had  full  notice. 
No  further  steps  were  ever  taken  by  plaintiff  in  the  law 
action,  although  he  could  have  obtained  full  and  complete 
payment  of  his  notes  in  that  action.    The  amount  of  his 
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claim  was  $2,047.54.  He  had  secured  the  payment  into 
court  of  |2,500  of  defendant's  money.  Instead  of  pursu- 
ing his  remedy  at  law  in  that  action,  which  he  had  com- 
menced by  leave  of  court,  he  came  back  into  this  suit  and 
obtained  a  judgment  for  deficiency  upon  the  notes,  as 
above  set  out.  After  an  execution  on  the  judgment  had 
been  returned  nulla  bona,  he  had  garnishment  process 
again  served  upon  Brennan  and  Becker  for  the  balance  of 
their  indebtedness  to  defendant  upon  her  judgment  against 
them,  and  the  court  in  this  suit  ordered  Brennan  and 
Becker  to  pay  that  balance  of  $800  into  court.  With  that 
payment  in  court,  plaintiff  would  then  have  |2,500  in  the 
hands  of  the  clerk,  as  a  result  of  his  garnishment  in  the 
law  action,  and  |800  as  a  result  of  his  garnishment  in  this 
suit,  a  total  of  $3,300,  plus  a  large  amount  of  interest  upon 
the  Brennan  and  Becker  judgment,  from  which  to  secure 
payment  of  a  judgment  of  $2,047.54.  See  Mrs.  Means'  ad- 
monition to  her  husband  in  re  "Congress  land,"  in  The 
Hoosier  Schoolmaster. 

Plaintiff  then  made  application  to  the  court  in  this 
suit,  in  which  he  showed  the  entry  of  the  personal  judg- 
ment for  $2^047.54 ;  alleged  that  no  appeal  had  been  taken 
from  the  judgment;  that  nothing  had  been  paid  by  defend- 
ant on  the  judgment;  set  out  the  commencement  of  the 
law  action;  alleged  that  the  notes,  upon  which  the  law 
action  was  based,  were  the  same  notes  upon  which  the 
judgment  in  this  suit  was  entered;  set  out  the  garnish- 
ment of  Brennan  and  Becker,  and  the  payment  into  court 
by  them  of  $2,500,  which  sum  he  alleged  was  then  in  the 
hands  of  the  clerk;  alleged  that  the  obligation  on  which 
judgment  was  entered  in  plaintiff's  favor  in  this  suit  and 
the  obligation  set  up  as  the  cause  of  action  in  the  law  ac- 
tion are  one  and  the  same,  and  that  the  parties  to  the  two 
actions  are  one  and  the  same ;  that  the  only  service  in  the 
action  at  law  upon  defendant  was  constructive  service,  and 
that  she  had  not  appeared  therein ;  and  moved  the  court 
that  the  money  held  by  the  clerk  under  the  garnishment 
in  the  law  action  be  applied  in  satisfaction  of  the  judg- 
ment entered  in  this  suit ;  that  the  clerk  be  ordered  to  pay 
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to  plaintiflF  out  of  the  |2,500,  referred  to,  the  amount  of 
plaintiflPs  judgment,  interest  and  costs,  and  to  pay  any 
surplus  of  said  sum  to  defendant,  and  that  upon  such  pay- 
ment the  law  action  be  dismissed.  Intervener  thereupon 
filed  his  petition  of  intervention,  in  which  he  set  out  the 
facts  substantially  as  we  have  already  recited  them,  and 
alleged  that,  for  the  services  rendered  by  intervener  for 
defendant  by  reason  of  the  numerous  suits  growing  out 
of  the  above  transaction,  for  which  he  has  received  no  com- 
pensation, defendant  assigned  to  him  the  judgment  against 
Becker  and  Brennan;  that  plaintiff  at  all  times  was  ad- 
vised of  the  existence  of  intervener's  lien  for  attorney's 
fees,  and  that  when  he  caused  garnishment  to  be  issued  in 
this  suit  plaintiff  knew  that  intervener  was  the  owner  of 
the  Becker  and  Brennan  judgment.  Wherefore  he  prayed 
for  an  order  vacating  and  setting  aside  the  writs  of  gar- 
nishment issued  in  this  suit  and  enjoining  and  restraining 
plaintiff  from  further  interfering  with  or  delaying  inter- 
vener in  the  collection  of  his  judgment  from  Becker  and 
Brennan,  and  for  general  equitable  relief. 

By  its  decree  the  court  found  that  the  judgment  for 
12,047.54  remains  w^hoUy  unsatisfied,  and  that  there  is  due 
plaintiff  thereon  the  said  sum,  with  interest  and  costs  of 
suit,  including  the  costs  of  the  former  appeal  in  this  court ; 
that  |2,500  had  been  paid  into  court  by  Brennan  and 
Becker  in  the  law  action;  that  there  remained  a  balance 
due  from  Becker  and  Brennan  on  their  judgment  to  de- 
fendant of  fSOO,  with  interest  from  June  3,  1911,  and 
that  there  is  due  interest  on  the  $2,500  from  June  3  to 
October  10,  1911 ;  that  intervener  had  a  contract  with  de- 
fendant, by  the  terms  of  which  he  was  entitled  to  one-third 
of  the  amount  he  should  collect  on  her  claim  against  Bren- 
nan and  Becker ;  that  intervener  filed  his  lien  against  that 
judgment  for  Jl,250;  that  subsequent  thereto,  to  further 
secure  intervener,  defendant  executed  and  delivered  to 
him  an  assignment  of  her  judgment  against  Brennan  and 
Becker;  that  intervener  had  received,  to  apply  on  said  in- 
debtedness, f 456.86;  that  prior  to  the  entry  of*  judgment 
in  this  suit  plaintiff  commenced  the  law  action  and  ob- 


Vol.  97]  SEPTEMBER  TERM,  1914.  109 


Montgomery  v.  Dresher. 


tained  the  payment  into  court  of  |2,500;  that  defendant 
had  failed  to  appear  and  answer  in  that  action,  and  was 
served  therein  by  publication  only;  that  the  proceedings 
in  the  law  action  were  not  abated  by  the  rendition  of  the 
judgment  in  this  suit,  and  that  plaintiff's  cause  of  action 
in  said  proceeding  was  on  the  same  notes  and  cause  of 
action  as  in  this  proceeding ;  that  the  right  of  plaintiff  to 
a  judgment  on  the  notes  had  been  fully  determined  in  this 
suit,  and  that  the  |2,500  garnished  and  paid  into  court  in 
the  law  action,  or  so  much  thereof  as  necessary,  should  be 
applied  in  satisfaction  of  the  judgment,  interest  and  costs 
of  plaintiff  entered  in  this  suit;  and  decreed  that  Brennan 
and  Becker  pay  into  court  the  balance  of  |800  remaining 
unpaid  on  defendant's  judgment,  with  interest;  that  the 
clerk  "out  of  the  funds  in  his  hands,  to  wit,  the  sum  of 
f2,500  garnished  and  attached  in  and  by  virtue  of  the  pro- 
ceedings in  docket  114,  page  231  (the  law  action),  and  the 
1800  and  interest  to  be  paid  by  the  said  Becker  and  Bren- 
nan, pay  to  this  plaintiff,  Sidney  S.  Montgomery,  the 
amount  due  on  his  judgment,  interest  and  costs  of  district 
and  supreme  court,  heretofore  rendered  in  this  action,  and 
the  accrued  costs  in  said  case  in  docket  114,  page  231  (the 
law  action),  and  that  after  such  payment  said  clerk  pay 
over  the  funds  so  remaining  in  his  hands  to  Duncan  M. 
Vinsonhalel^'  (intervener).    Intervener  appeals. 

Intervener  in  his  brief  states:  "The  only  question  for 
determination  in  this  appeal  is :  ^Could  the  district  court, 
upon  motion  of  the  plaintiff  herein,  order  money  to  be 
paid  in  satisfaction  of  a  judgment  herein  which  had  been 
paid  to  the  clerk  under  attachment  and  garnishment 
proceedings  in  a  suit  at  law  where  service  was  construct- 
ive, when  judgment  had  not  been  entered  in  the  suit  at 
law?"  At  first  blush,  the  impulse  would  be  to  answer, 
"No,"  but  under  the  facts  shown  in  the  record  we  are  con- 
strained to  answer  the  query,  as  applied  to  those  facts,  in 
the  alBrmative.  The  parties  to  this  suit  and  the  parties  to 
the  action  at  law,  when  that  action  was  instituted  and  the 
money  paid  into  court,  are  the  same,  except  that  when 
the  order  was  made,  applying  the  money  deposited  with 
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the  clerk  in  the  law  action  to  the  payment  of  plaintiff's 
judgment  in  this  suit,  intervener  had  become  a  party  to 
this  suit  and  was  asserting  for  himself,  under  an  assign- 
ment from  the  defendant,  the  interest  which  defendant  had 
in  the  litigation  at  the  time  the  money  was  paid  into  court 
in  the  law  action.  If  he  were  now  in  court  as  an  innocent 
holder  for  value  of  defendant's  interest  in  the  judgment 
against  Brennan  and  Becker,  there  would  be  great  force 
in  his  contention,  but  the  trouble  is,  w  hen  he  took  his  as- 
signment of  the  judgment  from  the  defendant,  whether 
he  took  it  merely  as  additional  security  for  his  attorney's 
fee,  as  found  by  the  court,  or  took  it  as  an  absolute  as- 
signment, as  contended  by  him,  he  took  it  with  full  notice 
and  knowledge  of  plaintiff's  demand  against  the  defendant. 
It  is  true  there  is  force  in  his  contention  that,  as  to  the 
fSOO  which  the  court  ordered  paid  in  by  Brennan  and 
Becker  after  he  had  obtained  his  assignment  from  defend- 
ant, his  rights  were  superior  to  those  of  the  plaintiff,  but 
that  question  we  are  not  called  upon  to  decide,  for  the 
reason  that  it  is  entirely  immaterial.  The  |»2,500  paid 
into  court  under  the  garnishment  proceedings  in  the  law 
action  is  ample  to  pay  plaintiff's  demand  in  full,  so  that 
the  only  question  we  need  determine  is  the  simple  ques- 
tion stated  by  intervener  in  his  brief.  As  we  have  already 
stated,  after  the  money  was  deposited  with  the  clerk  in 
the  law  action,  plaintiff  took  no  further  steps  therein.  He 
did  not  prosecute  that  action  to  final  judgment,  and,  as 
intervener  contends,  he  probably  obtained  nothing  more 
than  an  inchoate  lien  upon  that  fund.  But  the  fund  had 
been  paid  into  court  to  be  held  for  the  satisfaction  of  any 
judgment  w^hich  plaintiff  might  obtain  against  defendant 
upon  the  notes  he  held  against  her  and  which  constituted 
the  cause  of  action  in  each  suit.  To  the  extent  of  plain- 
tiff's demand  against  defendant,  no  one  can  complain  of 
the  application  the  court  is  making  of  that  fund  except 
the  def endant^  with  this  exception,  that,  as  to  the  extent  of 
his  attorney's  lien,  intervener  had  a  claim  to  that  fund 
which  was  prior  to  plaintiff's  right  under  his  garnish- 
ment proceedings.    If  the  record  now  show^  that  by  ap- 
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plying  a  portion  of  that  fund  to  the  payment  of  plaintiff's 
notes  intervener  would  suffer  a  loss  of  any  part  of  his  at- 
torney's lien,  then  to  the  extent  of  that  loss  he  might  ob- 
ject to  such  application  being  made.  But  the  evidence 
shows  that  intervener  will  not  suffer  any  such  loss  by  rea- 
son thereof.  The  surplus  of  the  f 2,500  over  and  above  the 
amount  of  plaintiff's  judgment,  added  to  the  f  800,  which  is 
still  owing  by  Brennan  and  Becker,  is  ample  to  pay  in- 
tervener all  that  is  due  him  under  his  attorney's  lien.  We 
think,  therefore,  that  when  the  court,  in  this  suit,  became 
advised  of  the  fact  that  there  was  money  in  the  hands  of 
its  clerk,  sufficient  to  pay  plaintiff's  demand,  and  that,  if 
it  were  not  so  applied,  plaintiff  would  be  left  without  any 
means  of  obtaining  satisfaction  of  his  judgment,  it  was 
not  required  to  look  further  than  to  ascertain  that  there 
were  no  liens  of  third  parties  upon  the  fund  which  would 
forbid  such  application.  Having  ascertained  that  fact,  the 
court  then,  under  our  practice  which  does  not  look  to  the 
form  of  actions,  had  the  power  to  order  the  fund  applied. 
That  plaintiff  had  reached  this  point  by  a  circuitous  and 
expensive  route  could  not  affect  the  right  of  the  court  to 
enter  the  judgment;  but  we  think  the  court  should  have 
inquired  into  the  matter  and  ascertained  whether  or  not 
plamtiff  had  made  a  lot  of  unnecessary  costs  by  institut- 
ing the  action  at  law  and  then  switching  back  to  the  suit 
in  equity,  and  should  have  taxed  all  such  unnecessary  costs 
to  plaintiff.  That  unnecessary  costs  were  made  is  clear. 
As  already  intimated  in  this  opinion,  plaintiff  could  have 
obtained  full  payment  of  his  demand  in  the  law  action. 
He  had  procured  the  payment  into  court  of  a  sum  of  money 
ample  to  satisfy  his  demand,  and  he  should  have  obtained 
it  tiiere.  When  he  came  back  into  this  suit,  all  costs  sub- 
sequently made  herein,  except  the  entry  of  judgment  on 
the  notes,  were  unnecessary  costs,  which  he  should  pay. 

The  judgment  ot  the  district  court,  as  to  the  application 
of  the  funds  in  the  hands  of  the  clerk,  is  affirmed.  In  so 
far  as  it  orders  the  garnishees  to  pay  an  additional  f  800 
into  court,  it  is  reversed.  The  cause  is  remanded  to  the 
district  court,  with  directions  to  tax  all  costs  in  this  suit. 
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subsequent  to  the  entry  of  judgment  upon  the  notes,  to  the 
plaintiff. 

Judgment  acookdingly. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Sidney  S.  Montgomeey,  appellee,  v.  Quintilla  M. 
Dreshee;  Duncan  M.  Vinsonhalbb,  Inteeveneb,  ap- 
pellant. 

Filed  Octobeb  30,  1914.    No.  17»862. 

Parties:  Intebvention:  DisMissAii.  Any  person  who  haa  or  claims  an 
interest  in  the  matter  in  litigation,  in  the  success  of  either  of  the 
parties  to  an  action,  or  against  both,  may  become  a  party  to  such 
action,  and  when  he  has  become  a  party  thereto  it  is  error  for 
the  court  to  dismiss  his  petition  of  intervention  prior  to  the  final 
determination  of  the  action  on  the  merits.  Rev.  St  1913,  sees.  7609. 
7610. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Reversed. 

Duncan  M.  Yinsonhaler,  pro  se. 

McOilton,  Gaines  &  Smith  and  William  Baird  d  Sons, 
contra, 

Fawcett,  J. 

This  is  the  action  at  law  to  which  reference  is  made  in 
Montgomery  v.  Dresher  ante,  p.  104.  The  only  judgment 
entered  in  this  action  was  one  dismissing  intervener's  pe- 
tition of  intervention,  with  prejudice.  The  one  question 
to  be  determined,  then,  is:  Can  such  judgment  be  sus- 
tained? In  the  findings  upon  which  the  judgment  is  based 
the  court  finds  that  there  is  a  fund  of  ?2,500  in  the  hands 
of  the  clerk  which  has  been  paid  in  under  garnishment 
proceedings  as  the  money  of  defendant,  and  which  is  being 
held  to  abide  the  further  order  of  the  court;  that  the 
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amount  of  plaintiff's  demand  against  the  defendant  is 
12,047.54 ;  that  intervener  had  a  lien  upon  the  judgment  of 
defendant  against  the  garnishees  who  paid  the  fund  into 
court,  and  that  the  attorney's  lien  had  been  filed  before  the 
liamishment  proceedings  were  had.  It  is  clear  from  these 
findings  that  intervener  has  an  interest  in  the  matter  in 
litigation  which  he  is  entitled  to  have  adjudicated  in  the 
final  determination  of  the  action.  It  was  therefore  error 
tor  the  court  to  dismiss  his  petition  of  intervention.  Other 
Questions  are  discussed  in  briefs  of  counsel,  but,  as  the 
judgment  dismissing  the  petition  of  intervention  is  the 
only  judgment  which  was  entered,  such  discussion  is  be- 
side the  mark. 

^or  the  error  indicated,  the  judgment  of  the  district 
conrt  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings, 

Bbvebsed. 

Letton,  Bose  and  Sedgwick,  JJ.,  not  sitting. 


H.  Heepolshbimer  Company  bt  al.,  appellees,  v.  Lincoln 
Traction  Company,  appellant. 

Filed  Octobeb  30,  1914.    No.  17,666. 

Opinion  on  motion  for  rehearing  of  case  reported  in  96 
Neb.  154.    Rehearing  denied. 

Sedgwick,  J. 

The  opinion  in  this  case  is  reported  in  96  Neb.  154.  A 
motion  for  rehearing  and  a  brief  in  support  thereof  has 
been  filed.  These  are  evidently  based  upon  a  misappre- 
hension of  the  meaning  and  scope  of  the  opinion.  De- 
fendant concedes  and  asserts,  as  in  its  original  brief,  that 
*'the  jurisdiction  to  affect  the  service,  whether  it  should 
be  on  Twelfth  street  or  Fourteenth  street,  resided  entirely 
n-ith  the  commission.  •  •  •  This  part  of  the  decision 
is  manifestly  right." 

tf/Neb.8 
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The  contention  is  that  the  defendant  company  had  the 
power  and  right  to  change  the  routing  of  its  cars  on  its 
own  initiative,  and  was  not  required  to  obtain  permission 
of  the  state  railway  commission  so  to  do.  The  brief  in  be- 
half of  plaintiff  based  his  contention  mainly  on  the'  prop- 
osition that  a  street  railway  company,  after  it  has  obtained 
the  permission  of  the  city,  and  has  constructed  its  lines 
and  inaugurated  its  service,  cannot  abandon  those  lines 
and  refuse  to  render  the  service,  citing  numerous  authori- 
ties sustaining  that  position,  among  them  our  decision  in 
State  V.  Sioux  City  d  P,  R,  Co.,  7  Neb.  357,  and  City  of 
Potimn  Place  v.  Topeka  R,  Co.,  51  Kan.  609,  State  v. 
Bridgeton  &  Millville  Traction  Co.,  62  N.  J.  Law,  592,  and 
Loader  v.  Brooklyn  Heights  R.  Co.,  35  N.  Y.  Supp.  996. 
In  our  decision,  above  cited,  it  was  held  that,  where  a 
railroad  company  has  received  a  grant  of  land  from  the 
state,  upon  condition  that  it  would  build  a  railroad  from 
one  town  to  another,  it  has  no  authority  whatever  after- 
wards to  abandon  any  portion  of  such  line  and  take  up  and 
remove  the  track.  In  the  Kansas  case  it  was  said:  "By 
the  provisions  of  the  ordinance,  the  Rapid  Transit  Com- 
pany obtained  the  right  to  construct  its  roadway  in  the 
public  streets,  to  maintain  and  operate  it,  to  transport 
passengers  and  parcels  by  means  of  electrical  power,  to 
collect  charges  and  tolls  therefor.  These  privileges  were 
not  granted  to  the  company  solely  for  the  company's  ben- 
efit, but  rather  that  the  citizens  of  the  plaintiff  city  might 
have  the  benefit  of  an  improved  mode  of  travel — that  they 
might  enjoy  the  benefits  of  one  of  the  inventions  of  the 
age.  •  •  •  The  company  accepted  the  provisions  of  the 
ordinance,  and  constructed  its  road  under  the  leave  thereby 
obtained.  May  it  now  disregard  the  obligations  imposed  on 
it  by  its  terms?"  In  these  and  many  other  cases  the  com- 
panies were  compelled  to  maintain  the  service  which  had 
been  established.  We  have  not  decided  in  this  case  that 
the  defendant  company  cannot  establish  new  lines  of  serv- 
ice upon  such  streets  as  the  city  may  permit,  nor  that  It 
cannot  initiate  necessary  changes  in  the  management  of  its 
business.    It  is  not  essential  that  every  minor  change  in 
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the  conduct  of  the  traffic,  or  in  the  service  rendered,  or 
in  other  mattei*s  of  detail  concerned  with  the  operation 
of  the  line,  should  be  preceded  by  an  application  to  the 
railway  commission  for  permission  to  make  the  change. 
The  opinion  does  not  so  hold.  The  point  decided  is  that 
the  company  cannot  make  such  changes  in  the  routing  of 
its  cars  as  the  evidence  in  this  case  shows  were  made  or 
contemplated,  without  first  obtaining  the  approval  of  the 
commission.  South  street  is  an  important  street  of  the 
city,  and  College  View  an  important  suburb.  The  travel 
between  those  localities  and  the  residences  and  business 
places  on  Twelfth  street  is  also  important.  Direct  inter- 
course of  that  kind  must  be  abandoned  if  this  change  is 
made.  This  would  amount  to  an  abandonment  of  a  sub- 
stantial part  of  the  service  upon  that  line.  When  the 
inconvenience  of  the  patrons  of  the  road  directly  inter- 
ested is  considered,  and  the  effect  upon  property  values, 
and  similar  considerations,  the  defendant  company  must 
have  known  that  many  people  would  be  interested,  some 
perhaps  favoring,  and  others  opposing,  the  change.  The 
officers  of  the  company,  being  principally  concerned  for 
the  accommodation  of  its  patrons,  and  not  being  interested 
in  the  changes  of  property  values,  would,  it  is  to  be  sup- 
posed, naturally  look  for  some  disinterested  authority  to 
satisfactorily  arrange  the  matter,  preserving,  as  far  as 
possible,  the  rights  of  all  parties  interested.  This  is  the 
peculiar  function  of  the  state  railway  commission.  Being 
administrative  in  its  nature,  this  function  is  not  within 
the  province  of  the  courts,  and  the  law  has  wisely  confided 
it  to  that  body,  instead  of  leaving  it  to  the  company  itself, 
whose  officers  might  under  some  circumstances  have  inter- 
ests and  motives  not  entirely  in  harmony  with  the  best  in- 
terest of  the  general  public,  or  even  with  a  majority  of 
those  more  directly  affected. 

If  we  should  assume  in  this  case  to  define  in  general 
the  precise  limits  of  the  authority  of  the  railway  commis- 
sion even  in  the  matter  of  routing  cars  over  the  tracks  of 
the  defendant  company,  such  definitions  would  be  worth- 
less as  a  future  guide,  since  they  would  be  dicta  only.  Much 
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less  can  this  court,  as  suggested,  lay  down  general  rules  for 
the  railway  commission  in  the  regulation  and  control  of 
common  carriers. 

The  motion  for  rehearing  is  therefore 

Overruled. 


Hamer,  J.,  dissenting. 

I  think  the  opinion  gives  the  railway  commission  more 
power  than  is  contemplated  by  the  constitution  and  the 
statute,  and  that  it  permits  the  invasion  of  private  rights 
by  such  commission  and  is  an  abdication  by  the  courts  of 
the  state  of  the  power  conferred  upon  them  by  the  people. 


Walter  B.  Prugh,  appellant,  v.  Mary  P.  Searcy  bt  al.^ 

APPELLEES. 

Filed  Octobeb  30,  1914.    No.  17,757. 

Advene  Possession:  Sufficiency  of  Evidence.  The  eyidence,  indicated 
in  the  opinion,  is  found  to  be  sufficient  to  establish  the  defense  of 
open,  exclusive  and  adverse  possession  for  more  than  ten  yeara 
prior  to  the  commencement  of  the  action. 

Appeal  from  the  district  court  for  Deuel  count v: 
Hanson  M.  Grimes,  Judge.     Affirmed. 

Hoagland  &  Hoaglaiid,  James  T,  Keefe  and  Leavitt  & 
HotZy  for  appellant. 

^Vilcox  d  Halligan,  contra. 

Sedgwick,  J. 

In  May,  1894,  the  Union  Pacific  Railway  Company  con- 
veyed the  quarter  section  of  land  in  controversy  in  this 
case  to  one  John  Long.  There  is  no  evidence  that  Mr. 
Long  ever  took  actual  possession  of  the  land,  or  that  he 
ever  paid  any  taxes  thereon  after  he  received  his  deed.     In 
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September,  1910,  Long  conveyed  the  land  to  one  Jankee, 
and  a  few  days  later  Jankee  conveyed  it  to  this  plaintiff. 
The  plaintiff  began  this  action  on  the  20th  day  of  March, 
1911,  to  quiet  his  title  and  cancel  an  alleged  tax  deed. 
The  trial  court  found  in  favor  of  defendants,  and  plaintiff 
has  appealed. 

In  January,  1894,  Albert  B.  Persinger  purchased  this 
land  at  sheriff's  sale  upon  foreclosure  of  tax  liens  in  be- 
half of  Deuel  county.  This  is  the  same  foreclosure  in- 
volved in  Armstrong  v.  Johnson,  p.  119,  post.  After- 
wards Mr.  Persinger  conveyed  the  land  to  the  defendant 
Mary  P.  Searcy,  his  daughter.  The  defendant  Mary  P. 
Searcy  insists  that  she  has  valid  title  to  the  land  through 
the  said  sheriff's  deed,  and  also  that  she  and  her  grantor 
have  had  exclusive,  adverse  possession  of  the  land  for  more 
than  ten  years  prior  to  the  commencement  of  this  action. 
In  this  case  the  defense  of  adverse  possession  is  clearly 
proved.  Mr.  Persinger  testified  that  when  he  purchased 
this  land,  in  January,  1894,  he  was  the  owner  of  the  quar- 
ter section  of  land  lying  immediately  south  thereof  and 
the  quarter  section  of  land  immediately  east  thereof,  and 
held  the  section  north  under  a  lease  from  the  state,  so 
that  this  land  was  surrounded  on  three  sides  by  the  plain- 
tiff's lands.  He  also  testified  that  at  the  time  he  pur- 
chased it  there  was  a  fence  on  two  sides  of  this  land,  en- 
closing the  school  section  north  and  the  three  quarter  sec- 
tions above  stated,  including  the  quarter  section  in  con- 
troversy, and  that  immediately  after  he  purchased  this 
quarter  section,  in  January  or  February,  he  built  another 
fence,  so  that  these  lands  were  all  enclosed  on  three  sides, 
and  that  he  kept  his  cattle  and  horses,  a  large  herd,  upon 
these  lands,  and  that  he  employed  a  herder  continually 
to  prevent  them  from  escaping  on  the  unenclosed  side. 
He  was  asked  if  there  was  no  land  in  this  enclosure 
that  he  did  not  own,  and  answered,  ^'There  was  very  little 
I  did  not  own  or  lease,"  and  explained  that  there  was  one 
tract  for  which  he  had  no  deed  or  lease,  but  had  the  writ- 
ten consent  for  its  use  of  the  owner,  who  was  a  nonresi- 
dent, so  that  it  appears  beyond  question  that  he  had  for 
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more  than  ten  years  prior  to  this  action  continnons,  open, 
exclusive  and  adverse  possession  of  this  land. 

The  judgment  of  the  district  conrt  is  therefore  right, 
and  is 

Affirmsd. 

Rose,  J.,  not  sitting. 


Anna  B.  Jankee,  appellant,  v.  Samuel  Robb  et  al., 

appellees. 

FnjED  OcTOBEB  30,  1914.    No.  17,758. 

AdverM  PossMSion:  Sufficienct  of  Evidence.  The  evidence.  Indicated 
in  the  opinion,  is  found  to  be  sufficient  to  establish  the  defense  of 
open,  exclusive  and  adverse  possession  for  more  than  ten  years 
prior  to  the  commencement  of  the  action. 

Appeal  from  the  district  court  for  Deuel  county: 
Hanson  M.  Obimes,  Judge.    Affirmed. 

Hodgland  d  Hoagland,  James  T.  Keefe  and  Leavitt  d 
Eotz,  for  appellant. 

Wilcox  d  Halligan,  contra. 

Sedgwick,  J. 

The  plaintiff  brought  this  action  in  the  district  court 
for  Duel  county  to  quiet  title  to  a  quarter  section  of  land 
in  that  county.  The  defendants  claimed  title  under  the 
same  foreclosure  proceedings  involved  in  Armstrong  v. 
Johnson,  p.  119,  post.  The  trial  court  found  for  the  de- 
fendants and  dismissed  the  action,  and  plaintiff  has  ap- 
pealed. 

It  is  not  necessary  in  this  case  to  discuss  the  validity  of 
the  foreclosure  proceeding  relied  upon  by  the  defendants,, 
since  the  defendants  have  alleged  and  proved  a  complete 
defense  by  adverse  possession.  In  1898  the  defendant  Sam- 
uel Robb  was  the  owner  of  and  resided  upon  a  quarter  sec- 
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tiOQ  of  land  adjoining  the  land  in  dispute,  and  also  con- 
trolled by  lease  several  other  adjoining  quarters,  and  in 
that  year,  or  the  following  year,  he  enclosed  the  said  quar- 
ter sections  of  land  so  owned  and  leased  by  him,  and  also 
this  quarter  section  in  controversy,  with  a  fence,  and  has 
ever  since  that  time  had  exclusive  adverse  possession  of 
all  the  lands  so  enclosed,  including  this  quarter.  In  Jan- 
nary,  1901,  one  or  two  years  after  he  had  so  enclosed  and 
taken  possession  of  this  land,  he  purchased  the  quarter  in 
controversy  at  sheriff's  sale,  and  has  since  paid  the  taxes 
thereon.  Since  this  action  was  not  begun  until  in  March, 
1911,  the  defendants  had  been  in  open,  exclusive  and  aid- 
verse  possession  under  claim  of  ownership  for  more  than 
ten  years  when  the  action  was  begun. 

The  judgment  of  the  district  court  is  therefore  right, 
and  is 

Affirmed. 

Boss,  J.,  not  sitting. 


Martin  Armstrong,  appellant,  v.  Swan  P.  Johnson 

BT  AL.,  APPELLEES. 

FnJED  OcTOBES  80»  1914.    No.  17,769. 

Advene  Possession:  Suit  to  Quiet  Title.  An  action  to  quiet  title  to 
real  estate  is  barred  by  the  statute  of  limitations,  when  the  defend- 
ant hafl  been  continuously  In  open,  exclusiye  and  adverse  posses- 
Bion  of  the  land  for  more  than  ten  years  prior  to  the  commencement 
of  the  action;  the  plaintiff  not  haying  been  under  any  disibllltv 
daring  that  time. 

Appeal   from   the   district   court   for    Deuel    county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Hoagland  d  Hoagland,  James  T,  Keefe  and  Leavitt  d 
Eotz,  for  appellant 

Wilcox  d  HdHigan,  contra. 
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Sedgwick,  J. 

This  plaintiff  contracted  with  the  Union  Pacific  Bail- 
way  Company,  for  the  purchase  of  the  land  in  controversy, 
and  afterwards,  in  1894,  made  his  final  payments  and  ob- 
tained  the  deed.  While  he  held  the  land  under  contract, 
he  paid  two  years'  taxes  thereon;  but  after  1894  he  paid 
no  taxes,  and,  never  having  seen  the  land,  gave  no  atten- 
tion to  it  until  one  of  the  attorneys  now  acting  for  him  in 
the  case  called  his  attention  to  it  some  16  or  17  years  after 
he  had  received  the  deed.  In  March,  1911,  he  began  this 
action  in  the  district  court  for  Deuel  county  to  redeem, 
from  tax  sales  and  quiet  his  title.  The  trial  court  found 
the  issues  in  favor  of  defendants  and  dismissed  the  action, 
and  the  plaintiff  has  appealed. 

In  January,  1901,  the  defendant  Johnson  bought  the 
land  at  sheriff's  sale  upon  foreclosure  of  tax  liens  in  an 
action  brought  by  Deuel  county.  The  defendant  relies  ui>- 
on  his  sheriff's  deed  as  conveying  good  title,  and  also  al- 
leges that  he  had  been  in  open,  exclusive  and  adverse  pos- 
session of  the  land  for  more  than  ten  years  before  this 
action  was  begun.  The  tax  deed  is  assailed  on  various 
grounds;  but,  if  the  defense  of  adverse  possession  is  es- 
tablished, it  becomes  unnecessary  to  discuss  the  validity 
of  the  tax  deed.  It  appears  from  the  evidence  that  when 
the  defendant  purchased  this  land  he  owned  a  contiguous 
quarter,  lying  northwest  of  this  land,  in  section  14.  He 
had  resided  upon  his  quarter  section  in  section  14  w^ith 
his  family  for  many  years.  His  residence  was  within  less 
than  40  rods  of  the  land  in  controversy.  He  held  the  eaat 
half  of  section  13  under  lease,  so  that  the  land  in  dispute 
lay  between  his  residence  and  the  half  section  which  he 
held  under  lease.  From  the  time  he  bought  this  land  he 
used  it,  as  he  did  his  own  and  the  land  which  he  had 
leased,  for  haying  purposes  and  for  herding  his  cattle  and 
horses  thereon.  He  also  used  in  the  same  way  the  north- 
west quarter  of  section  13,  but  it  does  not  appear  whether 
he  had  leased  that  quarter,  or  upon  what  ground  he  ap- 
propriated its  use.  He  notified  his  neighbors  to  keep  their 
stock  off  from  this  land,  and  asserted  his  right  to  the  ex- 
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clusire  use  thereof.  He  had  paid  all  taxes  on  the  land 
since  he  purchased  it,  and  testifies  that  he  considered  it 
as  his  land  from  the  time  he  purchased  it  at  sheriff's  sale. 
He  paid  something  over  f  100  for  the  land,  and  the  evidence 
is  that  at  that  time  the  amount  he  paid  was  nearly  the 
full  value  of  the  land.  Neither  this  plaintiff  nor  any  one 
else  had  ever  questioned  defendant's  right  to  this  land 
until  this  action  was  begun.  This  evidence  is  not  con- 
tradicted, and  there  is  no  evidence  in  the  record  that  any 
one  else  has  used  or  could  use  this  land  in  any  way  since 
the  defendant  purchased  it.  The  evidence  as  to  open,  ex- 
clusive and  adverse  possession  of  this  land  was  given  by 
witnesses  in  open  court  The  trial  judge  saw  these  wit- 
nesses and  heard  their  testimony,  and  we  conclude  that 
the  trial  court  was  right  in  believing  these  witnesses  and 
in  his  construction  of  their  testimony. 

The  plaintiff,  to  support  his  contention  that  the  defend- 
ant's possession  was  not  so  exclusive  and  adverse  as  to  de- 
feat the  plaintiff's  action,  cited  Lanning  v.  Musser^  88  Neb. 
418;  Schwartz  v.  Anderson,  92  Neb.  603;  Delatour  v, 
Wendt,  93  Neb.  175;  Risher  v,  Madsen,  94  Neb.  72;  Moler 
r.  CastetteTy  94  Neb.  106.  Some  of  these  cases  support 
the  conclusion  that  we  have  reached  in  this  case,  and 
others  are  so  easily  distinguished  in  their  facts  that  it 
seems  unnecessary  to  discuss  them. 

The  judgment  of  the  district  court  is 

Affiemed. 

Pawcett,  J.,  dissents. 

BosE,  J.,  not  sitting. 
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Omaha,  Lincoln  &  Beatrice  Railway  Company,  appbd- 
LBB,  V.  City  op  Lincoln,  appellant. 

Filed  Octobbb  30,  1914.    No.  18,266. 

1.  Mm^cipal  Ckurporatlons:  Contbol  of  Streets:  Use  bt  Railroads. 
Section  5942,  Rev.  St  1913,  should  not  be  construed  to  authorize 
a  railway  company  to  select  any  street  of  the  city  it  may  choose  for 
its  right  of  way,  and  obtain  control  thereof  by  condemnation  pro- 
ceedings or  by  contract  with  the  city.  The  city  cannot,  by  contract 
or  in  any  other  way,  deprive  itself  of  the  power  to  control  its 
streets  and  to  establish  and  maintain  the  grades  thereof. 

2.   :  The  city  authorities  have  control  of  its  streets, 

and  have  power  "to  compel  railways  to  conform  tracks  to  grades 
at  any  time  established."  When  the  city  has  established  the  grade 
of  a  street,  the  courts  will  not  interfere  with  such  action  unless  it 
clearly  appears  that  thereby  the  rights  of  others  have  been  seriously 
injured,  and  that  such  injuries  are  so  wholly  unnecessary  that  no 
reasonable  mind  could  entertain  a  contrary  belief.  The  provisions 
of  section  5942,  Rev.  St.  1913,  do  not  alter  this  rule. 

3.   :  :  GRADmo:  Injunction.    It  is  the  duty  of  the  city 

authorities,  with  the  assistance  of  their  engineers,  to  plan  and 
adopt  a  sewerage  system.  When  the  evidence  is  conflicting  as  to 
the  advisability  and  practical  working  of  the  system  planned  and 
adopted  by  the  proper  authorities,  the  courts  will  not  enjoin  the 
grading  and  paving  of  the  streets  pursuant  to  that  plan,  nor 
restrain  the  city  authorities  from  requiring  railway  tracks  along 
such  streets  to  conform  to  such  grade,  on  the  ground  that  the 
streets  and  adjacent  properties  will  not  be  properly  drained. 

4.   :  Streets:  Use  by  Railroad:  Conformity  to  Grade.    Wh^i 

a  city  of  the  first  class,  having  more  than  40,000  and  less  than 
100,000  inhabitants,  enacts  an  ordinance  granting  a  railway  com- 
pany the  right  to  construct  its  road  in  a  street  of  the  city,  and 
provides  in  that  ordinance  that  the  railway  company  shall  con- 
form its  tracks  to  grade  then  existing  or  that  shall  afterwards 
be  established,  and  afterwards  enacts  an  ordinance  establishing  for 
.the  first  time  the  grade  of  the  street  upon  which  the  tracks  have 
been  laid  pursuant  to  the  first  ordinance,  no  other  ordinance 
requiring  the  railway  company  to  conform  its  tracks  to  the  grade 
so  established  is  necessary. 


Appeal  from  the  district  court  for  Lancaster  county; 
Albert  J.  Cornish,  Judge.    Reversed  and  dismissed. 
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F.  C.  Foster  and  D.  H.  McClendhan,  for  appellant. 

C.  C.  Flanshurg  and  Leonard  A.  Flansburg,  contra, 

T,  8,  Allen,  amicus  curiw. 

Sffl)GWICK,  J. 

In  March,  1904,  the  city  of  Lincoln  enacted  an  ordinance 
granting  to  this  plaintiff,  the  Omaha,  Lincoln  &  Beatrice 
Railway  Company,  the  right  to  use  Y  street  in  the  city  of 
Lincoln  for  its  tracks.  The  ordinance  required  the  plain- 
tiff to  pay  an  annual  occupation  tax,  and  to  conform  its 
tracks  to  the  grades  which  were  then  established  or  which 
might  thereafter  be  established,  and  to  accept  in  writing 
the  ordinance  as  a  contract,  and  give  bond  in  the  sum  of 
110,000,  guaranteeing  a  compliance  with  the  terms  of  the 
ordinance.  The  ordinance  was  duly  accepted  by  the  plain- 
tiff and  the  bond  given.  At  that  time  no  grade  had  been 
established  on  Y  street  betw^een  Eighteenth  and  Twenty- 
seventh  streets,  .and  the  maps  and  profiles  filed  by  the 
plaintiff  with  the  city  authorities  showed  an  elevation  of 
its  tracks  at  Twenty-first  and  Y  streets  of  1  7/10  feet  above 
the  natural  grade.  The  plaintiff  then  filled  the  right  of 
way  at  Twenty-first  and  Y  streets  about  16  inches  above 
the  natural  grade  and  constructed  its  road  accordingly. 
In  August,  1911,  the  city  council  enacted  an  ordinance 
which  provided  for  the  paving  of  Y  street  from  Twenty- 
first  to  Twenty-seventh  streets  and  by  ordinance  estab- 
lished the  grade  thereon.  The  grade  so  established  was 
about  an  inch  above  the  natural  grade  of  the  street,  but 
the  ordinance  contained  no  provision  requiring  the  plain- 
tiff to  lower  its  tracks  to  conform  with  the  grade  so  es- 
tablished. Afterwards,  in  May,  1912,  the  council  ordered 
the  street  paved,  and  the  contract  for  paving  the  street 
was  entered  into  by  the  city  with  the  Ford  Paving  Com- 
pany on  August  19,  1912.  Pursuant  to  the  contract  the 
contractor  began  the  woit  of  paving  the  street  and  paved 
Twenty-first  street  from  the  south  to  the  south  side  of  Y 
street  On  the  21st  of  October,  1912,  the  plaintiff  filed  a 
petition  in  the  district  court  for  Lancaster  county  against 
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the  city  and  the  contractor,  asking  for  an  injunction  re- 
straining the  defendants  "from  interfering  with  the  rails, 
ties,  or  grade  of  plaintiJBTs  said  railw  ay  on  said  Y  street," 
and  from  interfering  with  the  operation  of  the  plaintiff's 
milway  over  and  upon  said  Y  street.  Summons  thereon 
was  served  on  the  23d  day  of  October.  No  temporary  in- 
junction was  allowed  or  asked  for.  A  motion  was  filed 
by  the  defendant  on  the  last  day  of  December,  1912,  to 
require  the  plaintiff  to  attach  to  its  petition  a  copy  of 
the  alleged  agreement  between  the  plaintiff  and  the  city. 
There  was  no  ruling  upon  the  motion,  and,  the  attorneys 
who  had  begun  the  action  for  the  plaintiff  having  with- 
drawn from  the  case,  other  attorneys  filed  an  amended 
petition  in  April,  1913.  This  petition  asked  for  a  tempo- 
rary injunction  against  the  defendant,  but  it  does  not  ap- 
pear that  the  same  was  allowed  or  that  any  hearing  was 
had  upon  the  application.  A  general  demurrer  was  filed 
to  this  amended  petition,  which  was  overruled,  and  the 
city  filed  an  answer  immediately.  Thereupon  still  an- 
other attorney,  who  had  been  employed  by  the  plaintiff, 
filed  a  second  amended  petition,  which  also  asked  for  a 
temporary  injunction,  but  the  case  immediately  proceeded 
to  trial  and  no  temporary  injunction  was  allowed.  On  the 
26th  day  of  May,  1913,  the  district  court  made  special  find- 
ings and  entered  a  decree  enjoining  the  defendant,  the 
city  of  Lincoln,  substantially  as  prayed,  and  the  defend- 
ant has  appealed. 

The  court  found  that  Y  street  from  Eighteenth  to  Tweu- 
ty-third  street  is  low  ground  and  subject  to  overflows 
from  flood-waters,  and  especially  from  back-waters  from 
the  Antelope  creek,  and  that  the  plaintiff's  tracks  have 
been  interfered  with  at  times  thereby;  that  the  plaintiff, 
relying  upon  the  profile  and  its  right  to  maintain  the  ele- 
vation as  shown  therein,  constructed  its  road  and  tracks, 
and  has  been  operating  the  road  and  serving  a  portion  of 
the  city  and  the  outlying  districts,  carrying  1,100  passen- 
gers a  day,  and  that  the  track  is  in  the  "low  pocket  in  the 
Antelope  valley  between  Twenty-second  and  Twenty-third 
streets,  west  to  beyond  Twenty-first  street,  is  boggy  and 
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marshy,"  and  that  plaintiff's  track  is  some  18  inches  above 
the  natural  surface  of  the'  ground,  and  the  plaintiff  has 
placed  cinders  and  other  material  under  the  ties  in  the 
embankment  and  roadway,  and  that  the  street  has  been  lit- 
tie  used  for  travel  except  on  plaintiff's  trains;  that  the 
track  of  the  Missouri  Pacific  Railway  crosses  Eighteenth 
street,  and  that  the  elevation  of  their  tracks  has  not  been 
fixed  or  established  by  any  ordinance,  and  they  have  not 
been  required  by  ordinance  to  conform  to  the  established 
grade,  and  their  track.,  are  several  feet  above  the  natural 
surface  and  the  established  grade  of  the  street;  that  the 
ordinance,  enacted  in  March,  1910,  would  require  the  low- 
ering of  plaintiff's  tracks  in  the  intersection  of  Twenty- 
first  and  Twenty-second  streets  with  Y  street  aboilt  18 
inches,  "to  the  natural  surface  of  Y  street  at  said  inter- 
section;" that  the  ordinance  establishing  the  grade  of  Y 
street  will  make  that  street  the  lowest  street  "from  Dudley 
on  the  north  and  X  street  on  the  south,  and  will  cause  the 
surface  waters  to  flow  into  said  Y  street,"  and  that  to  com- 
pel the  plaintiff  to  bring  its  track  down  to  the  proposed 
grade  "will  remove  and  destroy  the  foundation  for  its  em- 
bankment," and  that  a  large  proportion  of  the  property 
owners,  some  40  in  number,  abutting  on  or  adjacent  to 
said  street  have  protested  against  the  lowering  or  fixing 
of  the  grade  below  the  profile  and  elevation  of  plaintiff's 
tracks. 

Of  course,  if  the  plaintiff  constructs  the  paving  between 
'its  rails  as  the  law  requires  it  will  first  lay  a  concrete 
foundation  therefor,  and  so  will  not  be  damaged  'by  sub- 
stituting this  foundation  for  the  cinder  foundation  it  now 
has.  If  the  city  can  in  ordinary  cases  only  require  a  rail- 
way company  to  conform  its  tracks  to  grade  by  ordinance 
duly  enacted,  and  if,  after  an  ordinance  is  duly  enacted, 
as  in  this  case,  fixing  the  grade  and  requiring  the  streets 
to  be  paved,  a  second  ordinance  is  necessary  to  require 
the  railway  company  to  place  its  paving  upon  the  grade, 
we  hare  that  second  ordinance  in  this  case,  since  the  origi- 
nal franchise  ordinance  under  which  the  plaintiff  laid  its 
tracks  provides  that  the  plaintiff  shall  conform  its  tracks 
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to  the  grades  then  existing  or  to  be  establii^ed,  and  there 
is  a  general  ordinance  of  the  citj  requiring  this  to  be  done. 
It  would  seem  that  no  further  ordinance  of  the  cily  could 
possibly  be  necessary  for  that  purpose. 

The  court  also  found  that  in  seasons  of  freshet  when 
waters  collect  it  will  be  impossible  to  maintain  and  op- 
erate the  track  at  such  grade,  and  will  prevent  the  opera- 
tion of  cars  over  and  upon  said  track  at  such  times^  and 
that  '^no  adequate  provision  has  been  made  for  taking 
care  of  said  flood  and  surface  waters,  or  securing  their 
discharge  from  said  track,  and,  by  reason  of  said  grade, 
no  proper  arrangement  or  sewer  connection  can  be  put 
into  effect  to  carry  off  said  water  or  relieve  said  flood  con- 
dition, thereby  rendering  that  portion  of  its  roadbed  use- 
less at  such  times,  depriving  the  people  of  its  service; 
*  *  *  that  the  establishment  of  the  grade  on  Y  street 
below  the  profile  and  elevation  of  the  plaintiff's  track  will 
not  benefit  any  one,  and  such  grade  is  unnecessary,  is  con- 
trary to  the  public  interest,"  and  that  "the  construction 
of  the  railroad  aforesaid  in  accordance  with  the  profile  and 
the  maintenance  of  its  railroad  with  the  approval  and  con- 
Sent  of  the  defendant  vested  in  plaintiff  the  right  to  op- 
erate and  maintain  its  said  line  of  railway  on  the  grade 
as  established  by  said  profile,  and  that  said  defendant  city 
is  estopped  to  question  or  interfere  with  the  same,  except 
for  the  public  good  and  by  an  ordinance  duly  enacted; 
and  the  court  finds  that  no  ordinance  whatever  has  been 
enacted  by  the  city,  instructing  or  directing  the  plaintiff 
to  remove  its  track  on  said  Y  street  to  the  established 
grade;  and,  by  reason  of  the  aforesaid,  the  plaintiff  is  en- 
titled to  a  permanent  injunction.'^  These  findings  sug- 
gest  the  vital  question  in  this  case.  There  is  no  contention 
that  to  require  the  plaintiff  to  lower  its  tracks  at  Twenty- 
first  street  so  as  to  conform  to  the  established  grade  of 
the  paving  is  in  itself  an  unreasonable  hardship.  .  It  is 
only  because  the  plan  of  the  drainage  and  sewerage  sys- 
tem is  supposed  to  be  defective  and  because  of  the  results 
anticipated  in  that  respect  that  complaint  is  made. 


Vol.  97]  SEPTEMBER  TERM,  1914.  127 

Omaha,  L.  &  B.  R.  Co.  ▼.  City  of  Lincoln. 

"The  power  of  the  legislature  to  subserve  the  general 
welfare  of  the  people  by  all  needful  and  proper  regula- 
tions  in  the  interest  of  health  and  safety  is  inherent  in 
the  sovereignty  of  the  state,  and  cannot  be  bartered  away 
by  contract  or  otherwise.  Such  power  may  be  asserted 
directly  by  the  legislature,  or  may,  in  the  absence  of  con- 
stitutional restrictions  upon  the  subject,  be  del^ated  to 
the  several  municipal  corporations  or  other  agencies  pro- 
vided for  its  exercise.  The  power  of  the  legislature  over 
private  property  is  not  absolute.  But,  while  it  cannot  at 
will  impose  upon  property  burdens  so  excessive  and  unrea- 
sonable as  to  work  a  practical  confiscation  thereof,  the 
courts  will  never  interfere  to  prevent  the  enforcement  of 
statutes  on  account  of  any  mere  difference  of  opinion  be- 
tween them  and  the  lawmaking  power  of  the  government 
respecting  the  wisdom  or  necessity  of  particular  meas- 
ures." Chicago,  B.  &  Q.  R.  Go,  v.  State,  47  Neb.  549. 
These  principles  are  peculiarly  applicable  to  the  case  at 
bar.  This  court  cannot  say  as  matter  of  law  that,  by  es- 
tablishing the  grade  of  the  proposed  paving  at  the  natural 
grade  of  the  surface  of  the  ground,  the  city  authorities 
have  exceeded  their  power,  unless  it  so  clearly  appears 
that  thereby  the  rights  of  others  have  been  seriously  in- 
jured and  that  such  injuries  were  so  wholly  unnecessary 
that  no  reasonable  mind  could  entertain  a  contrary  belief. 
If  the  sewerage  system  is  sufficient  to  carry  off  the  water 
and  substantially  prevent  it  from  accumulating  on  the 
plaintiff's  tracks,  as  it  is  required  to  construct  them,  no 
substantial  injury  has  been  done  the  plaintiff.  The  case 
then  resolves  itself  into  the  question  as  to  the  plan  and 
construction  of  the  drainage  system. 

The  paving  district  organized  by  the  ordinance,  known 
as  No.  217,  includes  Twenty-first  street  from  Vine  street 
to  Y  street,  and  Y  street  from  Twenty-first  to  Twenty-sev- 
enth streets.  The  plaintiff's  complaint  is  in  regard  to  the 
conditions  existing  by  the  established  grade  at  the  inter- 
section at  Twenty-first  and  Twenty-second  streets  vdth  Y 
street  At  this  i)oint  the  established  grade  is  only  a  frac- 
tion of  a  foot  above  the  natural  surface.    The  only  evidence 


128  NEBRASKA  REPOBTS.  [Vol.  97 

Omaha,  L.  &  B.  R.  Co.  y.  City  of  Lincoln. 

on  that  point  that  we  have  found  in  the  record  is  in  the 
testimony  of  the  assistant  engineer,  who  testifies  that  it  is 
from  1/10  to  4/10  of  a  foot  above  the  natural  surface. 
The  tracks  of  the  plaintiff,  if  the  action  of  the  city  is 
upheld,  will  have  to  be  lowered  to  about  the  natural  sur- 
face at  that  point.  It  is  contended  by  the  plaintiff  that 
the  grade  at  that  point  is  low,  and  ascends  both  toward 
the  east  and  toward  the  west,  thus  forming  a  ^^pocket"  at 
that  place  that  will,  in  times  of  even  ordinary  rains,  be 
filled  with  water  so  as  to  cover  the  tracks  of  the  plaintiff, 
as  well  as  a  considerable  section  of  the  surrounding  ter- 
ritoiy,  and  that  this  will  be  so  great  an  injury  to  the 
plaintiff  and  to  lot-owners  as  to  make  the  action  of  the 
city  in  so  establishing  the  grade  so  unreasonable  as  to  be 
void.  The  plaintiff  produced  and  examined  five  expert 
witnesses,  and  the  case  rested  upon  their  testimony.  The 
principal  question  investigated  was  whether  the  city  had 
adopted  a  proper  and  feasible  sewerage  system  for  that 
locality.  Mr.  Towl,  an  engineer  of  some  considerable  ex- 
perience, who  is  now  employed  in  that  capacity  in  the  city 
of  Omaha,  and  who  examined  the  situation  here  on  two 
different  days  before  he  testified,  stated  that  the  system 
adopted  by  the  city  in  that  locality  is  not  practicable  or 
feasible;  that  Y  street  at  the  intersection  of  Twenty-first 
street  ought  to  be  elevated,  so  as  to  make  a  continual  slope 
from  east  to  west.  He  stated  his  reasons  and  his  conclu- 
sions quite  at  large,  and  his  evidence  no  doubt  seems  quite 
plausible  to  a  lawyer  who  is  not  an  expert  in  those  mat- 
ters. His  principal  objection  is  to  the  openings  into  the 
sewer.  He  testifies  that  they  are  not  large  enough,  not  in 
the  right  shape,  and  are  not  properly  located.  His  evi- 
dence is  supported  emphatically  by  Mr.  Hicox,  who  seems 
to  be  a  very  competent  engineer,  and  who  looked  the  sit- 
uation over  just  before  he  testified.  He  is  also  supported 
in  a  general  way,  but  not  so  emphatically,  by  other  com- 
petent engineers.  On  the  other  hand,  Mr.  Bates,  the  as- 
sistant city  engineer  of  Lincoln,  testified  fully  in  regard  to 
existing  conditions,  and  in  r^ard  to  the  plan  and  condi- 
tions of  tjie  present  system  of  sewerage,  and  also  to  some 
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extent  as  to  proposed  or  contemplated  changes  and  ad- 
ditions to  the  sewerage  system.  He  has  been  in  his  pres- 
ent position  as  assistant  engineer  for  some  time,  and  shows 
in  his  evidence  a  thorough  knowledge  of  the  conditions  ex- 
isting and  of  the  sewerage  system  as  it  is  already  con- 
stracted,  as  well  as  contemplated  additions  thereto.  His 
evidence  as  to  the  elevations  of  the  natural  surface 
throughout  that  part  of  the  city  and  of  the  established 
grade  in  question  was  very  full  and  complete,  and  is  the 
evidence  ui)on  these  points  in  this  case  without  contradic- 
tion. It  appears  from  his  evidence  that  the  natural  sur- 
face of  Y  street  descends  gradually  from  the  east  to  Twen- 
ty-first street,  and  then  rises  for  more  than  200  feet.  At 
475  feet  west  of  Twenty-first  street  the  elevation  is  about 
three  feet  above  Twenty-first  street.  This  rise  of  ground, 
called  a  knoll  in  the  evidence,  extends  about  100  feet  north 
and  about  200  feet  south  of  Y  street. 

There  is  an  8-inch  sanitary  sewer  on  Y  street  at  the 
crossing  of  Twenty-first  street,  and  a  15-inch  storm  sewer, 
which  empties  into  a  21-inch  sewer  about  a  half  block  west 
of  Twenty-first  street.  This  sewer  continues  west  to 
Seventeenth  street,  and  connects  with  the  main  sewer, 
which  runs  north  to  Salt  creek.  It  also  connects  at  Sev- 
enteenth street  with  an  18-inch  sewer,  which  runs  south 
200  feet  to  Antelope  creek.  The  fall  of  the  sewer  is  one 
foot  to  a  thousand.  If  the  city  authorities  and  the  engi- 
neer are  making  the  mistake  that  some  of  this  evidence 
would  indicate  that  they  are  making,  it  is  indeed  a  very 
serious  matter.  If  their  sewerage  system  is  wrongly 
planned  and  improperly  constructed  so  as  to  unneces- 
sarily overfiow  the  paving  of  this  street  when  completed 
and  cover  the  tracks  of  the  plaintiff  and  the  surround- 
ing lots  with  water,  and  if  these  mistakes  and  defects  can- 
not be  remedied  by  the  city,  it  would  seem  that  such  a 
construction  would  subject  the  city  to  damages  that  it  is 
well  worth  while  for  the  authorities  to  pause  and  con- 
sider. 

In  City  of  Seattle  v.  Columbia  d  P.  8.  R.  Co.,  6  Wash. 
379,  the  supreme  court  of  that  state,  after  stating  the 
97  Neb.  9 
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facte  in  the  case,  said :  ^^Under  such  a  state  of  facts,  we 
think  the  well-settled  rule  of  law  is  that  the  city's  right 
to  graduate  ite  streete  or  alter  the  grades  thereof  is  not  an 
absolute  one,  to  be  exercised  at  ite  option,  r^ardless  of 
ite  effect  upon  others,  but  it  is  a  jiower  which  must  be  rea- 
sonably exercised  with  reference  to  the  rights  of  parties 
interested."  In  that  case  the  city  raised  the  grade  of  the 
street  where  the  railroad  company's  tracks  were  located 
to  such  an  extent,  as  steted  by  the  court  in  the  opinion^ 
"as  to  absolutely  destroy  the  franchise."  The  city  raised 
the  grade  above  the  natural  surface,  and  "at  the  same  time 
the  city  raised  the  grades  of  other  streets  in  the  vicinity 
which  were  crossed  by  the  railroad  tracks  aforesaid  to 
such  an  extent  as  to  make  it  impossible  for  the  railroad 
companies  to  reconstruct  their  tracks  upon  said  right  of 
way."  The  purpose  of  the  city  appears  to  have  been  to 
compel  the  railroad  company  to  entirely  abandon  its  loca- 
tion, without  providing  any  other  location  for  its  tracks. 

There  might  be  a  case  in  which  it  could  be  so  clearly 
demonstrated  that  the  plan  adopted  was  so  absolutely  im- 
practicable that  a  court  would  be  justified  in  interfering^ 
but  planning  and  adopting  sewer  systems  is  not  a  judicial 
matter,  and  the  law  leaves  such  matters  to  the  city  council 
as  they  may  be  advised  and  assisted  by  their  engineers.  If 
the  property  owners  are  damaged  by  the  change  of  grade, 
the  law  affords  them  a  remedy,  but  not  by  injunction.  The 
evidence  is  conflicting  as  to  the  feasibility  of  the  plan  of 
drainage  which  the  city  had  adopted.  If  it  should  prove 
inadequate,  the  mistake  will  undoubtedly  be  corrected  and 
the  damages  caused  thereby  liquidated. 

Section  5942,  Rev.  St.  1913,  provides:  "If  it  shall  be 
necessary,  in  the  location  of  any  part  of  any  railroad,  to 
occupy  any  road,  street,  alley  or  public  way  or  ground 
of  any  kind,  or  any  part  thereof,"  the  public  authorities 
and  the  company  may  "agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the  same  may  be  used 
or  occupied;  and  if  such  parties  shall  be  unable  to  agree 
thereon,  and  it  shall  be  necessary,  in  the  judgment  of  the 
directors  of  such  railroad  company,  to  use  or  occupy  such 
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road,  street^  alley  or  other  public  way  or  ground,  such 
company  may  appropriate"  the  same  by  condemnation. 
The  plaintiff  construes  this  statute  in  these  words :  "If 
no  contract  had  been  made  at  that  time,  plaintiff  could,  by 
condemnation  proceedings,  have  taken  so  much  of  Y  street 
as  was  necessary,  upon  making  compensation  to  the  city 
and  abutting  owners,  and  as  thus  condemned,  under  the 
statute  quoted,  and  so  far  as  it  took  for  its  own  purposes, 
the  city  would  lose  the  power  or  control  of  the  location  of 
the  road  and  its  grade." 

Plaintiff  says:  "Even  now  plaintiff  (if  it  cannot  ^agree' 
with  the  city)  can  condemn  and  maintain  its  tracks  at  the 
elevation  sought,  under  the  statutes  of  the  state,  although 
the  physical  conditions  were  not  sufficient  to  justify  the 
maintenance  of  its  present  elevation.  Wherever  an  eleva- 
tion is  reasonably  necessary  for  the  maintenance  and  oper- 
ation of  the  road,  that  elevation  may  be  secured,  first,  by 
contract,  if  possible,  but,  failing,  in  that,  by  condemna- 
tion.  For,  when  plaintiff  has  once  condemned  a  right  of 
way  in  the  street  and  paid  for  that  right,  the  city  is  pow- 
erless to  prevent  the  maintenance  of  the  very  right  it  has 
paid  to  secure;  and  its  right  under  the  contract  is  pre- 
cisely, the  same.  The  purpose  of  this  legislation  was  to- 
confer  added  power  upon  the  municipality.  Without  it,. 
i  the  city  could  have  regulated  the  entrance  of  a  railroad 

'  and  the  occupation  of  its  streets,  over  which  it  had  full: 

I  control.    The  legislature  therefore  intended  that  the  city 

should  have  power  by  ^agreement'  to  surrender  control  of 
the  streets,  or,  failing  to  agree,  the  railrbad  should  have 
the  right  to  condemn,  regardless  of  the  city's  control.  The 
statute  therefore  authorized  the  city  to  surrender  its  con- 
trol." 

It  seems  strange  that  any  one  should  so  construe  the 
statute.  Can  it  be  supposed  that  a  railway  company  can 
select  any  street  of  a  city  it  may  choose  and  by  condemna- 
tion or  any  other  process  obtain  control  thereof?  Can  it 
place  any  tracks  and  grades  therein  it  may  see  fit,  and 
maintain  them?  The  city  under  the  statutes  has  entire 
control  of  the  streets.    If  the  statute  authorizing  condem- 
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nation  of  a  street  by  a  railway  company  means  anything 
more  than  to  give  it  the  means  of  having  the  pecuniary 
damage  to  the  city  and  property  owners  fairly  adjusted 
when  agreement  is  impossible^  it  cannot,  when  considered 
with  other  statutes,  or  when  considered  in  the  light  of  the 
general  policy  of  the  state,  be  intended  to  allow  a  railway 
company  to  select  at  will  the  street  or  streets  of  a  city  upon 
which  it  will  lay  its  tracks,  or  to  give  it  any  right  in  any 
street,  except  subject  to  the  control  and  regulation  of  the 
city,  and  subject  to  the  equal  right  of  the  public  in  the 
use  of  the  street. 

The  statute  also  provides  that  the  city  shall  have  power : 
"To  regulate  levees,  depots,  depot  grounds  and  places  for 
storing  freight  and  goods,  and  provide  for  and  regulate 
the  passing  of  railways  through  the  streets  and  public 
grounds  of  the  city,  reserving  the  rights  of  all  persons  in- 
jured thereby."    Rev.  St.  1913,  sec.  4422. 

"To  compel  railways  to  conform  tracks  to  grades  at  any 
time  established,  and  if  lengthwise  in  a  public  way  to 
keep  them  level  with  street  surface,  to  compel  railways  to 
keep  streets  open,  construct  and  keep  in  repair  ditches, 
drains,  sewers  and  culverts  along  or  under  their  right  of 
way  or  tracks,  and  lay  and  maintain  paving  of  their,  whole 
right  of  way  on  paved  streets."    Section  4471. 

"To  make  all  such  ordinances,  by-laws,  rules  and  regu- 
lations not  inconsistent  with  the  laws  of  the  state  as  may 
be  expedient,  in  addition  to  the  special  powers  in  this 
section  granted,  maintaining  the  peace,  good  government, 
and  w^elfare  of  the  city,  its  trade,  commerce  and  manufac- 
turies."    Section  4473. 

"The  mayor  and  council  shall  have  supervision  and  con- 
trol of  all  public  ways  and  public  grounds  within  the  city, 
and  shall  require  the  same  to  be  kept  open,  in  repair  and 
free  from  nuisances."     Section  4475. 

"The  mayor  and  council  shall  have  power  by  ordinance 
to  provide  for  grading  or  repairing  of  any  street  or  public 
way,  construction,  renewal  or  repair  of  bridges,  culvexts 
and  sewers."    Section  4523. 
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Under  these  statutes  a  railway  comimny  cannot  select 
any  street  of  a  city  that  it  chooses  and  grade  its  tracks 
to  any  extent  it  may  desire.  The  city  has  general  control 
of  its  streets  and  of  the  grades  thereof.  It  is  not  neces- 
sary to  determine  in  this  case  the  exact  limits  of  the  rights 
and  powers  of  a  railway  company  under  section  5942.  The 
franchise  ordinance  under  which  the  plaintiff  laid  its 
tracks  on  Y  street  itself  provides  that  the  tracks  shall  con- 
form to  grades  established  or  which  might  thereafter  be 
established.  Establishing  the  grade  of  Y  street  at  or  nesit 
the  natural  surface  of  the  street  is  not  necessarily  unrea- 
sonable. That  the  plan  of  drainage  adopted  leaves  Y 
street  lower  than  adjoining  streets  does  not  necessarily 
make  the  plan  impossible  or  impracticable.  If  the  sewers 
already  laid  or  contemplated  are  improperly  constructed 
or  are  insufficient,  it  does  not  necessarily  follow  that  these 
defects  cannot  be  remedied.  The  presumption  is  that  the 
city  will  provide  ample  drainage  for  its  streets.  We  can- 
not say  from  this  evidence  that  the  plan  adopted  is  so 
clearly  impossible  as  to  require  the  courts  to  interfere  with 
the  discretion  and  judgment  of  the  city  authorities. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  difiimissed. 

Reversed  and  dismissed. 

BoSE,  J.,  not  sitting. 

Barnes,  J.,  dissenting: 

I  cannot  concur  in  the  majority  opinion.  The  findings 
contained  therein  and  the  evidence  show  beyond  question 
that  Y  street  from  Eighteenth  to  Twenty-third  is  in  low 
ground  and  is  subject  to  occasional  overflows  from  flood- 
waters,  especially  back-waters  from  Antelope  creek,  which 
have  interfered  with  the  operation  of  the  plaintiff's  track 
at  that  point ;  that,  in  reliance  upon  the  profile  and  its 
right  to  maintain  its  track  at  the  elevations  shown  thereby, 
it  has  extended  its  road  beyond  the  city  limits  seven  miles, 
has  expended  a  large  sum  of  money  in  so  doing,  and  since 
1906  has  operated  its  road,  serving  a  portion  of  the  city 
and  outlying  districts  not  reached  or  served  by  any  other 


134  NEBRASKA  REPORTS.  [Vol.  97 

Omaha,  L.  A  B.  R.  Co.  ▼.  City  of  Lincoln. 

railway,  and  has  been  carrying  about  1,100  passengers 
daily;  that  there  is  a  low  pocket  at  Twenty-first  and  Y 
streets  which  is  boggy  and  marshy ;  that  the  plaintiff  built 
its  track  across  such  marsh  according  to  its  profile,  some 
18  inches  above  the  natural  surface  of  the  ground,  and 
placed  cinders  and  other  material  under  the  ties  in  the 
embankment  and  roadway  to  give  it  sufficient  stability  to 
make  its  operation  safe  and  possible. 

It  further  appears  that  fire  hydrants  have  been  inserted 
on  Y  street  upon  a  grade  level  with  the  top  of  the  plain- 
tiff's  track,  and  under  the  track  is  a  sewer  connection 
with  manholes  on  a  grade  level  with  its  surface;  that  Y 
street  has  been  little  used  except  for  travel  on  plaintiflf's 
trains;  that  the  tracks  of  the  Missouri  Pacific  Railway,  on 
what  would  be  X  street  if  the  same  was  opened,  and  those 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  cross  the 
plaintiff's  tracks  in  a  northerly  direction  along  Eighteenth 
street  a  part  of  the  way ;  and  the  elevations  of  said  roads 
and  tracks  are  not  fixed  or  established  by  any  ordinance, 
nor  are  said  roads  or  the  tracks  of  either  of  them  required 
by  ordinance  to  conform  to  the  established  grades  of  the 
streets  where  they  intersect,  but  are  several  feet  above 
the  natural  surface  and  the  established  grade  of  said 
streets;  that  the  grade  which  requires  the  lowering  of 
plaintiff's  tracks  18  inches  at  the  intersection  at  Twenty- 
first  and  Y  streets  will  make  Y  street  the  lowest  street 
from  Dudley  on  the  north  to  X  street  on  the  south,  and 
will  cause  the  surface  waters  to  flow  into  and  stand  in  Y 
street;  that  the  defendant  is  about  to  interfere  with  the 
tracks  of  the  plaintiff  at  Y  street,  and  tear  up  and  destroy 
and  lower  the  same  about  18  inches,  and  thus  compel  the 
plaintiff  to  bring  its  tracks  down  to  the  proposed  grade, 
^\  which  will  remove  and  destroy  the  foundation  of  the  plain- 
tiff's embankment;  that  in  seasons  of  freshet  when  waters 
collect  it  will  be  impossible  for  the  plaintiff  to  maintain 
and  operate  its  track  and  railroad  at  such  a  grade. 

It  clearly  appears  that  no  adequate  provision  has  been 
made  for  taking  care  of  the  flood  and  surface  waters  or 
securing  their  passage  from  plaintiff's  track;  that  a  pop- 
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tion  of  the  plaintiflE's  roadbed  will  thereby  be  rendered 
useless,  and  the  public  will  be  deprived  of  its  train  serv- 
ice; that  the  establishment  of  a  grade  on  Y  street  18  inches 
below  the  profile  and  elevation  of  the  plaintiflPs  track  will 
not  benefit  any  one;  that  such  grade  is  unnecessary,  is  con- 
trary to  the  public  interest,  and  a  large  portion  of  ^  the 
property  owners,  some  42  in  number,  abutting  on  or  ad- 
jacent to  said  street,  have  protested  against  the  lowering 
or  fixing  of  the  grade  below  the  profile  and  elevation  of 
the  plaintiff's  tracks;  that  the  defendant  should  be  es- 
topped to  interfere  with  the  plaintiff's  grade,  except  for  the 
public  good  and  by  an  ordinance  duly  enacted  In  that  be- 
half, and  it  appears  that  no  ordinance  whatever  has  been 
enacted  by  the  city  instructing  or  directing  the  plaintiff 
to  lower  its  tracks  on  Y  street  to  the  grade  thus  estab- 
lished. 

As  I  view  the  record,  the  foregoing  facts  are  established 
by  a  preponderance  of  the  evidence.  The  district  court 
made  certain  findings  which  accord  substantially  vrith  the 
foregoing,  and  I  am  unable  to  see  how  its  findings  could 
hare  been  otherwise. 

The  supreme  court  of  California  in  Pacific  Telephone  d 
Telegraph  Co.  v.  Eshleman,  166  Cal.  640,  663,  said :  "But 
in  the  exercise  of  the  police  power  in  the  regulation  ot 
public  utilities,  while  each  case  which  is  rested  upon  the 
exercise  of  that  power  must  be  subject  to  its  own  indi- 
vidual consideration,  there  are  certain  fundamental  prin- 
ciples which  are  not  disputed  and  which  govern  all.  The 
first  of  these  is  that  this  power  goes  merely  to  the  regula- 
tion of  the  public  utility,  and  that  when  an  order  pastes 
beyond  proper  regulation  it  amounts  to  a  taking  of  the 
property,  and  the  order  is  then  referable,  not  to  the  po- 
lice power,  but  to  the  power  of  eminent  domain.  ♦  ♦  ♦ 
Another  principle,  quite  as  important  and  quite  as  fun- 
damental, is  that  ^taking'  of  property  within  the  meaning 
of  the  constitution  is  not  restricted  to  a  mere  change  of 
physical  possession,  but  includes  a  permanent  or  tempo- 
rary deprivation  of  the  owner  of  its  use.'' 
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The  police  power  can  never  be  exercised  to  do  more  than 
to  regulate  the  owner's  use,  and  cannot  extend  to  the  taJc- 
ing  of  his  proi)erty  from  him  or  dispossessing  him  of  its 
use  and  control.  A  street  is  for  the  use,  convenience,  com- 
fort, and  safety  of  all  the  people  of  the  city — for  all  the 
users  of  it.  Therefore,  before  the  rights  of  the  users  of  a 
city  can  be  interfered  with,  there  must  be  some  neces- 
sity for  the  interference  of  the  police  power  by  the  state. 
After  enumerating  the  extent  and  authority  of  the  police 
power,  the  supreme  court  of  the  United  States  in  Latcton 
V.  Steele,  152  U.  S.  133,  said:  "To  justify  the  state  in 
thus  interposing  its  authority  in  behalf  of  the  public,  it 
must  appear,  first,  that  the  interests  of  the  public  gener- 
ally, as  distinguished  from  those  of  a  particular  class,  re- 
quire such  interference;  and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  individuals." 

The  legislature  may  not,  under  the  guise  of  protecting 
the  public  interests,  arbitrarily  interfere  with  private  busi- 
ness, or  impose  unusual  and  unnecessary  restrictions  upon 
la\i^ul  occupations.  The  facts  of  this  case  show  that  the 
plaintiff  carries  more  than  1,100  passengers  daily,  not  ac- 
cessible to  other  roads;  that  the  street  is  little  used  for 
travel  or  traffic  aside  from  such  use;  that  the  interests  of 
the  public  generally,  as  well  as  the  abutting  owners,  have 
been  disregarded  and  have  not  been  considered;  that  the 
grade  established  at  Twenty-first  and  Y  streets  will  make 
a  cesspool  in  floods  and  freshets.  This  is  not  only  unduly 
oppressive  upon  individual  lot-owners  abutting  upon  said 
street,  but  upon  the  general  public  as  well,  and  it  is 
shown  by  the  testimony  that  the  accomplishment  of  that 
purpose  is  destructive  and  will  defeat  every  purpose  for 
which  the  paving  is  laid.  The  testimony  discloses  that  to 
lower  the  grade  of  the  plaintiiFs  railroad  to  the  proposed 
street  grade  is  an  arbitrary  interference  with  its  private 
property.  This  should  not  be  done  under  the  guise  of  the 
exercise  of  police  power. 

In  Citj/  of  Seattle  v,  Columbia  d  P.  S.  R.  Co.,  6  Wash. 
379,  the  railroad  was  given  the  power  of  condemnation  in 
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a  public  street,  similar  to  that  conferred  upon  railroads  by 
the  statutes  of  this  state.     The  city  of  Seattle  had  au- 
thority to  establish  grades  and  regulate  the  laying  of  rail- 
ways thereon,  or  to  prohibit  the  same  entirely.    From  the 
facts  in  that  case  it  appeared  that  the  railroad  tracks  had 
been  destroyed  by  Are,  and  after  such  destruction  the  city 
undertook  to  raise  the  grade  of  the  street.    The  court,  in 
gpeaking  of  the  power  to  improve  and  grade  streets,  said : 
"A  city's  power  to  improve  and  graduate  its  streets  is  un- 
doubtedly a  continuant  power,  not  exhausted  by  its  first 
exercise,  and  inalienable  by  the  corporate  authorities,  and 
such  authorities  are  the  ones  to  judge  of  the  expediency 
or  necessity  of  its  exercise.    ♦    ♦    ♦    That  under  this  power 
the  city's  right  to  establish  and  execute  a  new  and  higher 
grade  on  Columbia  street  at  the  place  in  dispute  follows  as 
a  matter  of  course  must  be  taken  with  some  degree  of  lim- 
itation.^'    The  court  after  saying  that  the  raising  of  the 
grade  would  greatly  impair  the  usefulness  of  the  tracks, 
and  thereby  destroy  the  franchise  and  make  it  impossible 
for  the  railroad  company  to  perform  certain  duties  imposed 
upon  it,  the  opinion  proceeds  as  follows:    "Under  such  a 
state  of  facts,  we  think  the  well-settled  rule  of  law  is  that 
the  city's  right  to  graduate  its  streets  or  alter  the  grades 
thereof  is  not  an  absolute  one,  to  be  exercised  at  its  op- 
tion, regardless  of  its  effect  upon  others,  but  it  is  a  power 
which  must  be  reasonably  exercised  with  reference  to  the 
rights  of  parties  interested.    It  cannot  be  exercised  to  the 
extent  of  working  a  destruction  of  such  a  franchise  pre- 
viously granted.    This  would  amount  to  an  unauthorized 
taking  of  property ;  and  none  of  the  cases  cited  by  appel- 
lant, in  our  opinion,  support  such  contention,  as  none  of 
them  go  to  the  extent  of  holding  that  the  city  may  so  alter 
and  change  the  grades  of  its  streets  as  to  work  a  destruc- 
tion of  a  valuable  property  under  such  circumstances,  but 
the  right  to  change  the  grades  of  streets  is  sustained  upon 
the  ground  that  the  same  may  be  done  consistent  with  the 
preservation  of  rights  previously  acquired  by  others." 

In  Houston  d  T.  C.  R.  Co.  v.  City  of  Dallas,  98  Tex.  396, 
419,  70  L.  B.  A.  850,  863,  the  court  sums  up  the  question 
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as  follows:  "If  it  be  true  that  there  is  to  be  no  benefit  to 
the  public  from  the  proposed  change,  or  a  benefit  which  is 
inconsiderable  when  compared  with  the  detriment  to  be 
suffered  by  the  respondent,  who  will  say  that  it  is  just  and 
reasonable  to  subject  respondent  to  such  expense  and  loss 
as  is  averred?  ♦  ♦  ♦  When  it  is  found  that  a  proposed 
action  is  to  be  fraught  with  such  consequences  as  those 
averred  in  the  answer,  a  public  exigency  correspondingly 
great  and  urgent  should  be  required  in  its  support." 

It  is  said  in  the  majority  opinion  that  the  city  had  no 
I)Ower,  by  contract  or  otherwise,  to  alienate  its  right  of 
control  over  its  streets.  It  must  be  remembered,  however, 
that,  when  the  plaintiff  sought  to  enter  the  city  of  Lincoln 
with  its  railroad  and  construct  its  tracks  therein,  the  stat- 
utes of  this  state  gave  the  plaintiff  the  right  to  condemn 
its  right  of  way  through  the  streets  of  the  city  in  case  no 
agreement  in  relation  thereto  could  be  made  wath  the  city 
council.  Recognizing  this  fact,  the  council  entered  into  an 
agreement  with  the  plaintiff  by  which  it  was  authorized  to 
construct  its  tracks  along  Y  street,  and  while  the  city  could 
not,  by  contract  or  otherwise,  wholly  abandon  its  right  to 
the  control  of  its  public  street,  still  it  had  the  power  to 
contract  with  relation  to  the  reasonable  use  thereof,  and, 
having  entered  into  such  a  contract,  it  should  be  required 
to  abide  by  its  terms,  unless  there  has  been  a  change  of 
conditions  such  as  requires  it  to  abrogate  the  contract 
and  resume  the  exercise  of  its  power  of  control  over  the 
street  in  question. 

As  I  view  the  record,  no  such  public  necessity  has  been 
shown,  and  it  not  appearing  that  the  district  court  erred 
in  its  findings  and  decree,  but  on  the  contrary  it  appearing 
by  the  findings  set  forth  in  the  majority  opinion,  and  by 
the  undisputed  evidence,  that  the  judgment  of  the  district 
court  was  right,  I  am  of  opinion  it  should  be  affirmed. 
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Keabnby  Water  &  EiiECTRic  Powers  Company,  a^ppellee^ 
V.  Alfalfa  Irrigation  District  et  al.,  appellants.* 

Filed  October  30,  1914.    No.  18,355. 

1.  Waters:  Isbioation:  AppBOPBiAxioif.  Prior  to  the  irrigation  statute 
of  1889  (laws  1889,  ch.  68),  our  law  provided  no  method  of  mak- 
ing a  claim  of  appropriation  of  water  except  the  construction  of 
works  in  which  to  divert  the  water  and  diverting  the  same  or 
applying  it  to  a  beneficial  use,  and  the  appropriator  was  not  re- 
quired to  otherwise  declare  the  amount  of  his  claim  until  his 
right  was  challenged. 

2.  :    Appbopbiation.     After  the  act  of  1889   an  appropriator 

whose  right  was  established  by  the  completion  of  his  works  for 
appropriation*  and  who  desired  to  increase  the  amount  of  his 
appropriation,  must  proceed  Uader  that  act.  The  amount  of  his 
prior  appropriation  was  limited  to  the  capacity  of  his  works  as  com- 
pleted when  the  act  of  1889  took  effect  and  diverting  and  applying 
the  water  within  a  reasonable  time. 


:  :   Pbiobities:   Estoppel.     Subsequent  appropriators, 

and  all  persons  claiming  under  them,  were  bound  to  take  notice 
of  the  rights  of  prior  appropriators  which  accrued  before  the  act 
of  1889.  If  subsequent  appropriators  proceeded  to  construct  their 
works  for  the  diversion  and  use  of  water,  prior  appropriators 
might  assume  that  such  works  were  intended  to  be  subject  to  their 
prior  appropriation,  and  they  would  not,  by  their  silence  while 
subsequent  works  were  being  constructed,  be  estopped  to  assert 
the  priority  of  their  appropriation. 

:    :    — .     The   act   of   1895    (laws   1895,   ch.    69) 

required  the  state  board  to  proceed  and  determine  all  appropriations 
of  water  recorded  under  prior  acts,  and  the  act  of  1911  (laws 
1911,  ch.  153)  extended  that  provision  to  all  appropriations 
whether  or  not  recorded.  An  appropriation  under  the  act  of  1877 
(laws  1877,  p.  168)  which  had  not  been  determined  by  the  board 
was  not  affected  by  adjudications  of  subsequent  appropriations. 


:  :   "Reasonable  Time."     Under  the  act  of  1911,  as 

amended  in  1913  (Rev.  St.  1913,  sec.  3412),  one  who  has  con- 
structed a  canal  for  the  purpose  of  carrying  water  for  hire  to  be 
used  upon  the  lands  of  others,  and  is  ready  and  willing  to  furnish 
the  water  to  such  landowners  as  will  take  it,  has  made  the  only 
application  of  water  to  a  beneficial  use  that  he  can  make,  and  his 
right  to  an  appropriation  continues  as  a  developing  right  for  a 


^Opinion  modified.    See  opinion,  p.  — ,  post. 
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reasonable  time  to  enable  the  landowners  to  apply  it  to  all  lands 
along  the  canal  for  which  the  water  was  originally  appropriated. 
What  is  reasonable  time  will  depend  upon  the  conditions  and  cir- 
cumstances of  each  particular  case. 

6.   :   :   .     This  appropriation  having  been  made 

under  the  law  which  permitted  appropriations  without  actually 
applying  it  in  any  specified  time,  the  plaintift  should  be  regarded 
as  having  appropriated  water,  within  the  limits  of  the  capacity 
of  its  works,  for  lands  under  its  ditch  to  which  the  water  was 
applied  within  a  reasonable  time 

7.   :  :  Notice.    Appropriations  of  the  water  of  the  state 

can  only  be  made  of  water  not  previously  appropriated;  and  when 
an  appropriation  of  water  has  been  legally  made,  and  the  law  at 
the  time  fully  complied  with,  subsequent  appropriators  must  take 
notice  thereof.  It  is  not  necessary  that  a  prior  appropriator  should 
personally  notify  such  subsequent  appropriators  of  his  prior  rights. 

8.   :    :    Vested   Rights.     The   act  of   1877    (laws    1877, 

p.  168)  made  no  distinction  between  the  use  of  water  for  irrigation 
and  its  use  for  power  purposes.  Both  were  equally  protected  under 
the  act  of  1889.  Appropriations  for  power  which  were  completed 
under  the  act  of  1877  became  vested  rights  and  could  not  be  taken 
for  any  purpose  without  compensation. 

9.   :  :  Adjudication.     The  provision  of  the  act  of  1911 

(laws  1911,  ch.  153,  sec.  2i)  that  "no  permit  to  irrigate  any  land 
shall  be  allowed  unless  the  owner  or  owners  of  such  land  shall  give 
consent  to  the  same  in  proper  form"  should  be  applied  by  the  state 
board  when  adjudicating  appropriations  under  prior  acts;  and  in 
this  case,  begun  soon  after  the  act  of  1911  took  eftect,  the  state 
board  was  right  in  allowing  the  applicant  to  obtain  and  file  the 
consent  of  the  owners  of  land  under  the  ditch  while  the  proceed- 
ings were  pending  before  the  board. 

10.  :  — :  Regulation.  The  use  for  which  water  is  appro- 
priated must  be  a  reasonable  use.  The  right  to  use  the  water  so 
appropriated  must  be  exercised  with  reference  to  the  general  con- 
dition of  the  country  and  the  necessities  of  the  people,  and  not  so 
as  to  deprive  a, whole  neighborhood  or  community  of  its  use  with- 
out any  benefit  to  any  one.  The  state  board  will  by  regulations 
from  time  to  time  allow  subsequent  appropriators  such  use  of  the 
water  as  will  not  substantially  deprive  the  prior  appropriator  of 
his  beneficial  use  thereof. 

11.   :  :  .    The  determination  by  the  state  board  of 

the  amount  and  priority  of  an  appropriator  is  without  prejudice 
to  such  subsequent  rules  and  regulations  as  will  insure  a  proper 
use  of  the  rights  so  determined. 
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12.  :  :  Appeal:  Evidence.    The  evidence  is  found  to  sus- 
tain the  findings  and  decision  of  the  state  board. 

Appeal  from  the  State  Board  of  Irrigation.    Affirmed, 

C.  C.  Flansburg,  Beach  Coleman,  A.  W.  Lane,-  O.  J. 
HufU,  Morrow  d  Morrow,  Ha^slett  d  Jack,  E.  C.  Hodder, 
E.  A.  Cook,  J.  O.  Beeler  and  Wilcox  d  Halligan,  for  ap- 
pellants. 

John  N.  Dryden  and  Warren  Pratt,  contra. 

Sedgwick,  J. 

The  irrigation  act  of  1895  (laws  1895,  ch.  69,  sec.  16) 
required  "the  state  board  at  its  first  meeting  to  make 
proper  arrangements  for  beginning  the  determination  of 
the  priorities  of  right  to  use  the  public  waters  of  the  state, 
which  determination  shall  begin  on  streams  most  used  for 
irrigation,  and  be  continued  as  rapidly  as  practicable  un- 
til all  the  claims  for  appropriation  now  on  record  shall 
have  been  adjudicated."  It  seems  that  the  legislature  of 
1911  amended  this  section  and  reenacted  the  requirement 
80  that  the  board  should  proceed  with  the  determination 
of  priorities  of  rights  in  the  public  waters  of  the  state, 
whether  of  record  or  not.    Laws  1911,  ch.  153,  sec.  15. 

It  does  not  appear  that  the  rights  of  the  plaintiff,  Kear- 
ney Water  &  Electric  Powers  Company,  had  been  adjudi- 
cated before  the  27th  day  of  December,  1911.  There  is  at- 
tached to  the  record  a  paper  purporting  to  be  a  notice 
to  plaintiff  to  file  its  claim  with  the  board  for  adjudica- 
tion. It  is  dated  September  19, 1911,  but  is  not  signed,  nor 
has  our  attention  been  called  to  any  evidence  that  it  was 
served  upon  plaintiff.  On  the  27th  day  of  December, 
1911,  the  plaintiff  filed  with  the  state  board  its  petition, 
alleging  an  appropriation  of  water  from  the  North  Platte 
river  of  more  than  500  cubic  feet  per  second,  and  asking 
that  its  priorities  of  right  be  determined,  protected  and 
enforced.  The  appropriators  of  water  in  that  water  divi- 
sion were  notified,  and  a  hearing  had  before  the  state  board 
nf  irrigation,  highways  and  drainage.     The  board  found 
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that  the  plaintiff  had  appropriated  140  cubic  feet  per 
second  for  water-power  purposes  under  a  55.5  feet  head  and 
22  cubic  feet  for  irrigation  purposes,  and  "that  the  priority 
of  the  appropriation  dates  from  the  Ist  day  of  September, 
1886,  on  or  before  which  date  the  works  were  completed 
and  the  appropriation  perfected  by  reason  of  applying  the 
water  to  beneficial  use."'  None  of  the  parties  to  the  litiga- 
tion was  satisfied.  Nearly  all  have  taken  appeals  or  cross- 
appeals  to  this  court. 

It  is  contended  that  the  plaintiff  is  estopped  to  claim 
priority  of  appropriation  because:  (a)  It  did  not  com- 
ply "with  the  act  of  1889  by  posting  notice;  (b)  it  never 
had  its  claim  adjudicated  under  the  act  of  1895;  (c)  it 
has  never  asserted  any  right  to  the  waters  of  these  streams 
until  it  filed  this  claim;  (d)  these  objectors  have  been  con- 
tinually operating  their  canals,  and  communities  live  and 
subsist  by  reason  of  irrigation,  extending  250  miles  along 
the  North  Platte  and  100  miles  along  the  South  Platte; 
(e)  the  North  Platte  river  runs  sometimes  as  low  as  50, 
20  or  32  cubic  feet,  and  all  of  this  would  be  lost  by  ab- 
sorption or  evaporation  before  it  could  reach  plaintiff's 
ditch.  In  such  case  this  order  would  prevent  defendants 
from  using  the  water  and  no  good  would  result  to  plain- 
tiff. The  brief  of  the  Tri-State  Land  Comi)any  assigns  er- 
ror as  follows:  "(1)  The  board  erred  in  granting  any 
water  for  irrigation  purposes,  as  no  water  rights  have 
ever  attached  to  any  specific  land,  nor  has  any  landow^ner 
consented  thereto,  nor  any  land,  except  14  acres  belonging 
to  the  state,  been  irrigated  successively  prior  to  the  year 
1902.  (2)  The  proof  shows  that  only  66  2/3  cubic  feet 
per  second  were  employed  for  power  purposes  prior  to 
1889,  and  the  board  erred  in  granting  anything  in  excess 
of  that  amount  for  power  purposes.  (3)  The  board  erred 
in  granting  any  water  for  power,  with  a  priority  superior 
to  that  of  irrigation-users  higher  up  the  river.'* 

In  1877  a  statute  was  enacted  giving  corporations  or- 
ganized "for  the  purpose  of  constructing  and  operating 
canals  for  irrigating,  or  water-power  purposes,  or  both,*' 
the  right  of  eminent   domain.    The  act  declared   such 
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canals  "to  be  works  of  internal  improvement."  Laws  1877, 
p.  168.  In  1889  a  statute  was  enacted  entitled  "An  act 
to  provide  for  water  rights  and  irrigation,  and  to  regulate 
the  right  to  the  use  of  water  for  agricultural  and  manu- 
facturing purposes,  and  to  repeal  ( the  act  of  1877 ) ."  Laws 
1889,  ch.  68.  This  act  provided :  "A  person,  company  or 
corporation  desiring  to  appropriate  water  must  post  a  no- 
tice in  writing  in  a  conspicuous  place  at  the  point  of  the 
intended  diversion."  Article  I,  sec.  8.  A  failure  to  com- 
ply with  this  and  other  requirements  "deprives  the  claim- 
ant of  the  right  to  the  use  of  the  water  as  against  a  sub- 
sequent claimant  who  complies  herewith  except  as  provided 
in  the  next  section."  Article  I,  sec.  12.  Sections  13  and 
14,  art  I,  are:  "(13)  All  ditches,  canals  and  other  works 
heretofore  made,  constructed  or  provided  by  means  of 
which  the  waters  of  any  stream  have  been  diverted  and 
applied  to  any  beneficial  use  must  be  taken  to  have  se- 
cured the  right  to  the  waters  claimed  to  the  extent  of  the 
quantity  which  said  works  are  capable  of  conducting  and 
not  exceeding  the  quantity  claimed  without  regard  to  or 
compliance  with  the  requirements  of  this  chapter.  (14) 
Persons  who  have  heretofore  claimed  the  right  to  water 
and  who  have  not  constructed  works  in  w^hich  to  divert  it, 
and  who  have  not  diverted  it  nor  applied  it  to  some  useful 
purpose,  must,  after  this  title  takes  eflfect,  and  within 
ninety  (days)  thereafter,  proceed  as  in  this  title  provided, 
or  their  right  ceases."  Section  11,  art.  II,  provides :  "Noth- 
ing in  this  chapter  contained  must  be  so  construed  as  to 
interfere  with  or  impair  the  rights  to  water  appropriated 
and  acquired  prior  to  the  passage  of  this  chapter."  Under 
these  provisions  of  the  act  of  1889  one  who  had  before  that 
time  "claimed  the  right  to  water,"  and  had  "constructed 
works  in  which  to  divert  it,"  and  had  diverted  and  applied 
it  to  some  useful  purpose,  was  given  the  right  of  an  ap- 
ppopriator.  The  act  provided  no  other  means  of  determin- 
ing and  fixing  the  extent  and  limitations  of  those  rights. 
The  policy  of  the  act  was  to  encourage  the  construction 
of  works  in  which  to  divert  water  for  irrigation  and  power 
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purpoeea  The  capacity  of  the  works  constructed  would  af- 
ford evidence  of  the  amount  of  the  appropriation. 

As  the  statute  prior  to  the  act  of  1889  prescribed  no 
method  of  making  a  claim  of  appropriation  except  the  con- 
struction of  the  "works  in  which  to  divert"  the  water  and 
diverting  it  or  applying  it  to  some  beneficial  use,  the  ap- 
propriator  was  not  required  to  do  more  until  his  right  was 
challenged.  If  he  then  claimed  the  amount  which  the 
works  which  he  had  constructed  were  capable  of  diverting 
to  a  beneficial  use,  and  which  he  had  diverted  or  so  ap- 
plied, his  appropriation  of  that  amount  of  water  was  com- 
plete. It  does  not  appear  that  the  plaintiff's  rights  were 
challenged  until  these  proceedings  were  begun  before  the 
state  board.  The  amount  of  plaintiff's  appropriation  then 
was  the  amount  which  the  works  which  it  had  constructed 
before  the  act  of  1889  were  capable  of  so  diverting,  and 
which  it  had  diverted  or  applied.  If  the  plaintiff  desired 
to  increase  its  appropriation  after  the  act  of  1889,  it  would 
be  required  to  comply  with  that  act.  It  does  not  appear 
that  the  plaintiff  ever  made  any  appropriation  under  the 
act  of  1889.  The  amount  of  its  appropriation  is  therefore 
limited  to  the  time  when  that  act  took  effect.  But,  as  to 
that  amount,  its  right  was  already  fixed,  and  it  was  not 
necessary  to  take  any  action  under  the  act  of  1889.  The 
construction  of  its  works  and  diversion  and  application  of 
the  water  was  all  the  notice  of  rights  which  the  act  of  1877 
required,  and  was  a  sufficient  assertion  of  its  rights  until 
those  rights  were  challenged. 

In  Enterprise  Irrigation  District  v.  Tri-State  Land  Co,, 
92  Neb.  121,  it  is  said  in  the  first  paragraph  of  the  sylla- 
bus that,  before  the  act  of  1911,  "one  who  has  constructed 
a  canal  for  the  purpose  of  carrying  water  for  hire  to  be 
used  upon  the  lands  of  others,  and  is  ready  and  willing  to 
furnish  the  water  to  such  landowners  as  vnll  take  it,  has 
made  the  only  application  of  water  to  a  beneficial  use  that 
he  can  make,  and  his  right  to  an  appropriation  continues 
as  a  developing  right  until  all  lands  along  the  canal  for 
which  the  water  was  originally  appropriated  use  the  same; 
provided,  formerly,  that  the  water  be  applied  to  the  land 
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within  a  reasonable  time,  and,  now,  within  the  time  lim- 
ited by  statute.*'  The  rule  that  it  must  be  applied  within 
a  reasonable  time  is  principally  for  the  benefit  of  the  land- 
owners and  to  prevent  fraudulent  appropriations  of  water. 
It  would  often  hapi)en,  as  in  this  case,  that  such  lands 
could  not  be  watered  from  any  other  source.  In  some 
cases  the  circumstances  and  conditions  may  require  a 
longer  time  to  apply  the  water  to  all  the  land  for  which  it 
is  appropriated,  and  in  other  cases  a  shorter  time  would 
be  reasonably  sufficient.  This  appropriation  having  been 
made  under  the  law  which  permitted  appropriations  with- 
out actually  applying  it  in  any  specified- time,  and  this 
proceeding  having  been  begun  within  a  few  months  after 
the  act  of  1911  took  eflPect,  the  plaintiff  should  be  regarded 
as  having  appropriated  water,  within  the  limits  of  the  ca- 
pacity of  its  works,  for  lands  under  its  ditch  to  which 
the  water  can  be  applied  and  was  applied  within  a  rea- 
sonable time.  These  defendants,  and  all  persons  contract- 
ing with  them,  were  bound  to  take  notice  of  the  appropria- 
tion of  the  plaintiff  so  far  as  it  had  been  perfected  under 
the  act  of  1877.  Those  rights  were  expressly  preserved 
by  the  act  of  1889,  and  any  one  interfering  with  them  did 
so  at  his  peril. 

The  objection  that  plaintiff  saw  defendants  constructing 
ditches,  etc.,  and  did  not  notify  them  of  its  claim  was 
raised  and  disposed  of  in  McCook  Irrigation  d  Water 
Power  Co.  v.  Crews,  70  Neb.  115.  The  court  say:  "As 
heretofore  indicated,  the  inference  is  warranted  that  the 
defendants  were  seeking  to  obtain  a  right  to  the  use  of 
the  water  as  appropriators  under  the  law  as  then  existing, 
subject,  of  course,  to  the  plaintiff's  prior  right.  This  of  it- 
self, we  think,  disposes  of  the  question  of  estoppel." 
•  There  is  no  merit  in  the  objection  that  plaintiff  never 
had  its  claim  adjudicated.  Under  the  statute  of  1895  any 
appropriator  might  have  his  claim  adjudicated  by  the  state 
board.  In  such  a  proceeding  all  appropriators  in  the  same 
water  division  should  be  made  parties.  No  appropriator 
who  has  neglected  to  have  his  claim  adjudicated,  or  has 

97  Neb.  10 


146  NEBRASKA  REPORTS.  [Vol.  97 

Kearney  Water  &  Electric  Powers  Co.  v.  Alfalfa  IrrigatloQ  District. 

failed  to  make  other  appropriators  in  the  same  water  di- 
vision parties  thereto,  can  obtain  any  rights  as  against 
other  appropriators  whose  rights  have  not  been  so  adjudi- 
cated. The  act  of  1889  (laws  1889,  ch.  68,  art.  I,  sec.  7) 
provides :  "As  between  the  appropriators  the  one  first  in 
time  is  first  in  right."  Tliis,  of  course,  would  apply 
to  all  appropriators  at  that  time  either  under  that  act  or 
the  prior  statute.  Those  who  appropriated  water  from  the 
same  source  of  supply,  after  the  plaintiff  had  perfected 
its  appropriation,  did  so  knowing  that  the  appropriator 
first  in  time  is  first  in  right.  And  those  who  contracted 
with  such  subsequent  appropriators,  either  individuals, 
corporations  or  communities,  could  take  no  prior  right. 
The  act  of  1877  made  no  distinction  between  the  use  of 
water  for  irrigation  and  its  use  for  power  purposes.  An 
appropriation  for  power  purposes  was  regarded  as  favora- 
bly as  for  irrigation  purposes.  It  was  made  in  the  same 
way,  and  an  appropriation  under  that  act  for  power  pur- 
poses was  recognized  and  protected  by  the  act  of  1889 
equally  with  appropriations  for  irrigation.  Our  present 
statute  declares  that  water  for  irrigation  is  "a  natural 
want"  (Rev.  St.  1913,  sec.  3369) ;  and  that,  "when  the 
waters  of  any  natural  stream  are  not  sufficient  for  the  use 
of  all  those  desiring  the  use  of  the  same,  those  using  the 
water  for  domestic  purposes  shall  have  the  preference  over 
those  claiming  it  for  any  other  purpose,  and  those  using 
the  water  for  agricultural  purposes  shall  have  the  pref- 
erence over  those  using  the  same  for  manufacturing  pur- 
poses." Rev.  St.  1913,  sec.  3372.  It  is  not  necessary  to 
determine  in  this  case  how  these  provisions  of  the  statute 
are  to  be  applied  by  the  state  board  when  conflicting  ap- 
plications for  appropriation  are  pending.  In  any  view,  it 
must  follow  that  vested  rights  of  completed  appropriations 
cannot  be  destroyed  without  compensation,  and  no  con- 
demnation proceedings  have  been  attempted  in  this  case. 
The  state  board  in  this  cajse  was  not  called  upon  to  grant 
water  for  power.  Its  duty  was  to  determine  the  validity 
and  extent  of  an  alleged  completed  appropriation.  Under 
the  present  statute  appropriations  may  be  abandoned,  and 
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the  plaintifif's  appropriation  for  power  purposes  should  be 
regarded  as  abandoned,  except  so  far  as  it  had  equipped 
itself  to  utilize  it  for  that  purpose  when  the  act  of  1889 
took  effect,  or  did  so  equip  itself  within  a  reasonable  time 
thereafter.  Its  appropriation  for  irrigation  purposes 
should  be  considered  as  abandoned,  except  so  far  as  it  was 
completed  by  the  water  being  applied  to  the  land  in  a 
reasonable  time. 

The  act  of  1911  provides :  "No  permit  to  irrigate  any 
land  shall  be  allowed  unless  the  owner  or  owners  of  such 
land  shall  give  consent  to  the  same  in  proper  form,  duly 
acknowledged  before  some  officer  legally  qualified  to  take 
acknowledgments."  Laws  1911,  ch.  153,  sec.  21.  It  would 
seem  that  this  provision  is  as  effective  when  adjudicating 
prior  appropriations  as  upon  applications  to  appropriate. 
The  plaintiff,  while  this  proceeding  was  pending  before  the 
state  board,  procured  the  consent  of  certain  landowners 
whose  lands,  it  is  claimed,  can  be  watered  from  plaintiff's 
ditch,  and  it  was  the  duty  of  the  board  to  allow  and  con- 
firm plaintiff's  valid  appropriation  of  water  for  the  lands 
of  owners  so  consenting.  Before  the  act  of  1895  water 
could  be  appropriated  without  applying  it  to  any  specified 
land;  that  is,  one  could  appropriate  water  for  irrigation, 
and  afterwards  "may  use  the  same  to  irrigate  such  lands, 
as  he  may  see  fit,"  Farmers  Canal  Co.  v.  Franks  72  Neb. 
136.  Since  the  act  of  1895,  in  order  to  appropriate  water 
for  irrigation,  the  land  to  which  it  is  to  be  applied  must 
be  specified.  Idem.  Frank's  application  was  filed  in  1902 
and  described  no  land.  For  this  reason,  the  judgment  of 
me  district  court,  allowing  his  application,  was  reversed, 
tmt  the  district  court  was  directed  to  remand  his  applica- 
tion to  the  state  board  with  leave  to  amend.  The  state 
board  correctly  gave  plaintiff  opportunity  to  procure  the 
consent  of  the  owners  of  lands  under  the  plaintiff's  irriga- 
tion ditch  as  it  was  completed  when  the  act  of  1889  took 
effect,  and  confirmed  its  appropriation  for  the  irrigation  of 
the  lands  whose  owners  so  consented,  as  well  as  its  ap- 
I^opriation  for  power  purposes. 
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The  irrigation  works  of  some  of  the  defendants  are  lo- 
cated hundreds  of  miles  above  the  intake  of  the  plaintiff's 
canal.  It  is  said  that  frequently  during  the  summer 
months  th6  river  is  dry  at  the  plaintiff's  intake,  and  to  al- 
low the  water  to  pass  the  works  of  these  defendants  which 
could  never  reach  the  plaintiff's  ditch  would,  in  such  case, 
be  a  vain  thing.  It  would  render  thousands  of  acres  of 
valuable  irrigated  land  entirely  barren  and  useless  and 
without  any  benefit  to  the  plaintiff.  The  question  so  pre- 
sented is  worthy  of  the  most  careful  consideration  of  the 
state  board.  The  use  for  which  water  is  appropriated  must 
be  a  reasonable  use.  The  supreme  court  of  the  United 
States  in  Ba^ep  v.  Gallagher,  20  Wall.  (U.  S.)  670,  say: 
'Water  is  diverted  to  propel  machinery  in  flour-mills  and 
saw-mills,  and  to  irrigate  land  for  cultivation,  as  well  as  to 
enable  miners  to  work  their  mining  claims ;  and  in  all  such 
cases  the  right  of  the  first  appropriator,  exercised  with- 
in reasonable  limits,  is  respected  and  enforced.  We  say 
within  reasonable  limits,  for  this  right  to  water,  like  the 
right  by  prior  occupancy  to  mining  ground  or  agricultural 
land,  is  not  unrestricted.  It*  must  be  exercised  with  refer- 
ence to  the  general  condition  of  the  country  and  the  neces- 
sities of  the  people,  and  not  so  as  to  deprive  a  whole  neigh- 
borhood or  community  of  its  use  and  vest  an  absolute  mo- 
nopoly in  a  single  individual."  There  is  no  doubt  that 
this  principle  applies  under  our  statute,  and  that  it  is  the 
duty  of  the  state  board  to  prevent  a  wanton  waste  of  the 
public  waters  of  the  state.  This  is  a  matter  of  administra- 
tion. The  board  has  determined  the  amount  and  priority 
of  the  plaintiff's  appropriation.  When  nature  supplies  the 
water  to  satisfy  such  appropriation  it  must  not  be  taken 
by  subsequent  appropriators  to  the  injury  of  plaintiff.  The 
state  board  should  by  regulations  from  time  to  time  allow 
subsequent  appropriators  such  use  of  the  water  as  will  not 
injure  the  plaintiff.  The  board  should  exercise  a  reason- 
able discretion.  It  is  the  policy  of  the  state  to  preserve  the 
public  waters  for  the  greatest  benefit  of  all  the  people.  A 
prior  appropriator  has  the  prior  right  to  a  reasonable  use 
of  the  water  so  appropriated.  But  the  plaintiff  obtains  that 
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right  from  the  public  for  the  use  of  the  people,  and  must  so 
use  it  as  not  to  unreasonably  injure  the  rights  of  another. 
Subsequent  appropriators  should  not  be  refused  the  use 
of  their  appropriations  unless  such  use  substantially  de- 
prives the  prior  appropriator  of  his  beneficial  use  there- 
of. 

Such  questions  are  not  included  in  the  findings  and  de- 
cision of  the  state  board  as  contained  in  this  record.  As 
ve  have  already  observed,  the  board,  as  disclosed  by  this 
record,  has  only  determined  the  amount  and  date  of  the 
appropriation  of  the  applicant.  The  evidence  upon  the 
questions  determined  by  the  board  is  not  as  clear  as  might 
be  desired.  This  court  upon  appeal  cannot  disturb  the 
findings  of  the  state  board  upon  conflicting  evidence  un- 
less it  is  clearly  wrong.  The  statute  allowing  this  direct 
appeal  expressly  declares :  "The  procedure  to  obtain  such 
reversal,  modification  or  vacation  of  any  such  decision  or 
order  upon  which  a  hearing  has  been  had  before  said  board, 
shall  be  governed  by  the  same  provisions  now  in  force  with 
reference  to  appeals  and  error  proceedings  from  the  dis- 
trict court  to  the  supreme  court  of  Nebraska."  Rev.  St. 
1913,  sec.  3408.  The  plaintiff  was  a  pioneer  in  attempt- 
ing to  develop  the  irrigation  and  water  powers  of  the 
state.  It,  and  those  t&rough  whom  it  claims,  had  expended 
hundreds  of  thousands  of  dollars  before  these  objectors  en- 
tered the  field.  This,  of  course,  will  not  excuse  plaintiflf 
for  any  failure  to  comply  with  the  law.  But  the  evidence 
is  not  so  clear  as  to  require  us  to  interfere  with  this  de- 
termination of  the  matter.  The  decision  of  the  state  board 
is  therefore  affirmed  without  prejudice  to  an  application 
to  the  state  board  by  any  party  for  such  further  regula* 
tions  as  may  be  necessary  to  secure  a  just  and  reasonable 
use  of  the  rights  determined  by  this  decision. 

Affirmed. 

Lbtton,  J.,  dissenting  in  part. 

With  the  general  principles  stated  in  the  opinion,  I  con- 
cur. My  objection  to  the  opinion  is  that  it  does  not  con- 
sider the  evidence,  but  assumes  that  the  state  board  decided 
the  matter  upon  conflicting  evidence,  and  that  therefore 
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its  decision  should  not  be  disturbed.  What  the  board  evi- 
dently did  was  to  confirm  the  claims  of  the  Kearney  com- 
pany to  the  amount  of  water  which  the  evidence  shows  it 
was  using  at  the  time  of  the  hearing.  As  I  read  the  record, 
the  evidence  does  not  conflict  in  r^ard  to  the  essential 
facts:  That  the  construction  of  the  canal  was  begun  in 
1882  and  the  first  two  miles  were  completed  that  year ;  that 
the  first  12  miles  were  completed  by  September  1,  1883, 
and  the  canal  entirely  finished  in  or  before  June,  1886; 
that  from  1886  until  1890  no  more  than  66  2/3  cubic  feet 
per  second  was  actually  used  for  power  purposes,  and  at 
no  time  until  very  recently  more  than  5  cubic  feet  per 
second  for  irrigation  purposes  in  any  one  year.  In  the 
meantime  the  Minatare,  Mutual,  Winters  Creek,  Enter- 
prise, Mitchell,  Castle  Rock,  Tri-State,  Belmont,  and  Logan 
Canal  Companies  and  Irrigation  Districts  made  approria- 
tions  and  diverted  water  to  a  beneficial  use  from  the  North 
Platte  river  many  miles  above  the  intake  of  the  Kearney 
canal.  In  1890  additional  turbine  wheels  were  placed  in 
the  Kearney  canal  for  the  development  of  power  which, 
with  these  first  installed,  required  140  cubic  feet  of  water 
per  second. 

The  evidence  shows,  however,  that  the  use  of  this  in- 
creased power  had  been  long  contemplated  before  the  ac- 
tual installation  of  the  latter  wheels,  and  that  the  pur- 
pose to  use  the  water  necessary  to  develop  the  power  from 
both  sets  of  wheels  had  never  been  abandoned. 

Soon  after  the  completion  of  the  canal,  and  continuously 
for  a  number  of  years  thereafter,  a  fourteen-acre  tract  of 
land  belonging  to  the  State  Industrial  School  was  irri- 
gated. There  is  no  proof  that  more  than  160  acres  of 
land  were  irrigated  during  any  one  year  until  about  190D, 
when  for  five  years  about  350  acres  in  all  were  irrigated. 
From  that  time  on  water  was  sparingly  used,  until  shortly 
before  the  hearing.  The  canal  company  had  a  reasonable 
time  after  the  completion  of  the  ditch  wherein  to  use  the 
water  for  irrigation.  For  20  years  that  company  failed  to 
apply  in  any  one  year  more  than  about  5  cubic  feet  per 
second  to  a  beneficial  use  for  irrigation  purposes,  and  most 
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of  the  time  a  much  smaller  quantity.  The  most  vital 
principle  in  the  law  of  irrigation  is  that  all  appropriated 
water  must  be  made  to  perform  its  full  duty,  and  that  no 
one  shall  fail  to  apply  it  and  at  the  same  time  prevent 
those  who  seek  and  are  ready  to  use  it  from  applying  it  to 
a  beneficial  use.  Having  failed  to  apply  more  than  this 
quantity  of  water  to  the  land  for  such  a  length  of  time,  the 
right  to  the  use  of  water  in  excess  of  that  amount  for  ir- 
rigation purposes  ceased. 

Applying  the  principles  stated  in  the  opinion  to  the 
undisputed  facts,  the  appropriation  for  irrigation  pur- 
poses should  not  have  been  confirmed  for  more  than  5  cubic 
feet  of  water  per  second  of  time.  The  excess  appropria- 
tion is  of  water  enough  to  irrigate  nearly  1,200  acres  of 
land,  and  its  effect  may  be  to  reduce  the  amount  of  culti- 
vatable  land  under  the  appropriations  of  the  appellants  to 
that  extent.  The  works  of  the  appellants  water  an  arid 
region  as  compared  with  that  in  which  the  Kearney  canal 
ifl  situated,  and,  if  any  doubt  exists,  it  should  be  resolved 
in  their  favor.  I,  therefore,  dissent  from  that  portion  of 
the  opinion  which  allows  such  excess  appropriation. 


Barnes,  J.,  joins  in  the  dissent. 


John  Jones,  alias  William  Stanser,  v.  State  of 
Nebraska. 

Filed  Octobeb  30,  1914.    No.  18,638. 

Oriminal  Law:  Confessions:  Admissibility.  In  a  criminal  trial  a 
confession  of  guilt  alleged  to  have  been  made  by  the  defendant  is 
not  competent  In  evidence,  unless  first  shown  to  have  been  volun- 
tarily made. 

:  INVOLUNTABT  CONFESSION!  ADMISSIBILITY.    An  iuvoluutary 

statement  or  confession  is  not  competent  against  the  defendant 
for  any  purpose. 

:  Obdeb  or  Pboof:  Admissions.    Evidence  that  defendant  has 

admited  guilt  or  important  facts  should  not  be  received  for  im- 
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peachment  or  rebuttal,  but  should.  If  material  and  competent,  be 
offered  In  chief. 

4.  Witnesses:  Cboss-Examinatton:  Impeachment.  A  defendant  can- 
not be  cross-examined,  and  afterwards  contradicted  in  respect  to 
matters  that  are  not  admissible  as  part  of  the  case. 

5.   :  :   Involuntaet  Confession.     If  the  defendant  has 

signed  an  involuntary  writteh  confession,  it  is  erroneous  to  allow 
him  to  be  cross-examined,  for  the  purpose  of  impeachment  as  to 
the  contents  of  that  confession. 

6.  Taylor  v.  State,  37  Neb.  788,  disapproved. 

Error  to  the  district  court  for  Douglas  county :  James 
P.  English,  Judge.    Reversed. 

Carroll  H,  Wright,  Will  N,  Johnson  and  John  A.  Mc- 
KenziCy  for  plaintiff  in  error. 

Orant  O.  Martin,  Attorney  General ,  and' Fran*  E.  Edg- 
erton,  contra. 

Sedgwick,  J. 

The  defendant,  who  is  the  plaintiff  in  error  here,  was 
found  guilty  of  murder  in  the  first  degree  in  the  district 
court  for  Douglas  county,  and  his  sentence  was  death.  The 
case  appears  to  have  been  carefully  tried,  but  there  are 
two  serious  questions  presented  by  the  record. 

1.  The  evidence  shows  that,  when  the  defendant  was  ar- 
rested for  the  crime,  he  was  taken  to  the  county  jail  and 
there  in  the  presence  of  three  ofllcers  he  signed  a  written 
confession  or  statement.  After  the  defendant  had  testified 
in  his  own  behalf,  he  was  questioned  by  the  attorney  for 
the  state  in  regard  to  statements  he  was  supposed  to  have 
made  at  that  time  to  these  officers,  which  statements  were 
supposed  to  be  inconsistent  with  his  testimony  in  his  own 
behalf,  and,  having  denied  that  he  made  such  statements, 
the  officers  were  examined  in  rebuttal,  and  testified  to 
certain  admissions  or  statements  made  to  them  by  the 
defendant.  There  was  no  proof  that  the  alleged  statements 
were  voluntary  on  the  part  of  the  defendant.  Counsel 
for  the  defendant  insist  that  this  amounted  to  proof  of  an 
alleged  confession  by  the  defendant  while  he  was  in  cus- 
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tody  on  the  charge  of  murder  in  the  first  degree,  and  that 
to  receive  such  evidence  was  erroneous  and  prejudicial. 
It  is  contended  by  the  state  that  the  evidence  tended  only 
to  prove  an  admission  of  a  material  fact  inconsistent  with 
the  evidence  of  the  defendant,  and  that,  the  proper  founda- 
tion for  impeaching  testimony  having* been  laid^  the  evi- 
dence of  the  oflBicers  was  competent    The  evidence  that  had 
been  offered  by  the  state  in  chief  tended  to  prove  that  the 
defendant  shot  and  killed  the  deceased  in  the  pool  hall, 
which  was  kept  by  the  deceased,  that  the  defendant  had 
been  playing  a  game  of  pool  with  certain  parties,  and  that 
after  the  game  a  dispute  arose  between  the  defendant  and 
the  deceased  in  regard  to  paying  lor  the  game,  and  after 
a  few  words  had  passed  between  them  the  defendant  left 
the  hall,  and  in  a  few  minutes  thereafter  returned,  and, 
standing  in  the  door  by  which  he  entered,  asked  the  de- 
ceased to  return  the  money  which  he  had  paid,  and,  being 
refused,  he  immediately  shot  and  killed  the  deceased.    The 
defendant  admitted  that  he  shot  and  killed  the  deceased, 
but  insisted  that  it  was  during  a  quarrel  and  was  in  self- 
defense.     After  the  defendant  had   testified   to   circum- 
stances tending  to  support  the  defense,  the  following  ap- 
pears in  the  record : 

"Q.  Now,  Mr.  Jones,  do  you  remember  after  you  were 
arrested  and  brought  back  to  the  city  of  Omaha  and  taken 
to  the  city  jail  that  you  had  a  conversation  in  the  pres- 
ence of  Stephen  Maloney,  W.  T.  Devereese,  and  Thomas 
Ring,  with  reference  to  this  shooting?  A.  Conversation, 
no,  I  didn't  have  a  conversation.  Q.  You  had  a  talk  with 
them?  A.  No,  sir.  Q.  You  had  no  talk  with  them  at 
all?  A.  No,  sir.  Q.  Do  you  remember  signing  anything 
at  that  time?  A.  Yes,  sir.  Q.  In  the  presence  of  Steve 
Maloney,  Thomas  Ring  and  W.  T.  Devereese?  A.  Yes, 
sir.  Q.  And  was  that  statement  in  your  handwriting? 
A.  No,  sir.  Q.  It  was  read  over  to  you,  was  it  not? 
A.  Yes,  sir.  Q.  Do  you  remember  stating  to  the  oflScers 
at  that  time — 

''Mr.  McKenzie  (defendant's  attorney)  :  I  object  to  that 
as  immaterial,  irrelevant,  and  incompetent,  and  not  the 
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proper  way  to  examine  a  witness  in  reference  to  the  con- 
tents of  a  statement  he  has  signed. 

"The  Court :  The  form  of  your  question  is  not  proper. 
If  you  are  laying  foundation  for  impeachment  you  ought 
to  ask  him  if  he  did  not  make  a  certain  statement  To 
which  ruling  the  eftate  excepts. 

"Q.  Did  you  not  at  that  time  make  this  statement,  with 
reference  to  the  manner  in  which  the  shooting  occurred  at 
the  pool  hall  at  1004  Capitol  Avenue  on  the  night  of  the 
18th  of  October,  1913,  did  you  not  make  this  statement  with 
reference  to  that:  ^I  stepped  outside  the  door  and  asked 
again  for  my  money,  and  he  would  not  give  it  to  me,  and 
I  went  down  to  my  room,  922  Capitol  Avenue,  and  got  my 
pistol  from  Mrs.  Callia,  and  came  back  to  Sam's  pool  hall; 
then  I  asked  him  for  my  hat  and  money,  and  he  gave  me 
my  hat,  but  kept  the  money,  and  told  me  to  go  out  as  quick 
as  I  could.'    Did  you  make  that  statement? 

"Mr.  McKenzie:  I  object  to  that  as  immaterial  and  ir- 
relevant and  incompetent,  and  not  the  proper  way  to  ex- 
amine a  witness  with  reference  to  a  statement  which  he  is 
presumed  to  have  made.  Objection  overruled.  The  de- 
fendant excepts. 

"Q.  Did  you  make  that  statement  on  December  11, 
1913? 

"The  Court:  I  do  not  understand  you  are  calling  for 
the  contents  of  a  written  instrument  now,  are  you? 

"Mr.  Piatti  (prosecuting  attorney)  :  Yes;  he  made  that 
statement,  and  it  was  placed  in  writing  and  he  signed  it 
afterwards. 

"The  Court :    I  do  not  think  that  is  right. 

"Mr,  Piatti :  I  am  asking  first  if  he  made  the  statement 
to  the  officer. 

"The  Court:    That  is  a  different  thing. 

"A.    No,  sir. 

"The  Court:  With  the  understanding  you  are  not  call- 
ing for  the  contents  of  a  written  document,  but  simply 
for  a  part  of  a  conversation  that  occurred,  I  will  permit 
the  witness  to  answer. 


Vol.  97]  SEPTEMBER  TEEM,  1914.  155 

Jones  y.  State. 

''Mr.  McKenzie :  I  understand  counsel  is  reading  from 
a  statement. 

"Mr.  Piatti : .  That  is  simply  to  refresh  my  memory  with 
reference  to  the  statement. 

"The  Court :  He  can  formulate  the  question  to  suit  him- 
self.   The  defendant  excepts. 

"Q.  Did  you  make  that  statement  in  the  presence  of 
these  oflScers  on  that  date?  A.  No,  sir.  Q.  In  the  city 
jail,  city  of  Omaha?    A.  No,  sir. 

"The  Court :  Let  us  see  what  the  state  of  the  record  is. 
{Record  read  by  reporter.) 

"The  Court :  If  you  are  going  to  follow  this  up  by  way 
of  impeachment,  they  would  be  entitled  to  that  statement 
on  the  examination  of  the  officers." 

The  most  important  question  of  the  case  was  as  to  the 
grade  of  the  guilt  If  the  crime  was  done  with  delibera- 
tion and  premeditation  as  well  as  malice,  it  would  be  mur- 
der in  the  first  d^ree  and  would  justify  the  extreme  pen- 
alty of  death  by  electrocution.  If  it  was  done  in  the  excite- 
ment of  a  quarrel  and  without  premeditation  and  delibera- 
tion, the  i)enalty  of  death  could  not  be  imposed.  If,  after 
the  dispute  between  the  defendant  and  deceased,  the  de* 
fendant  left  the  hall  to  procure  a  revolver,  and,  after  hav- 
ing procured  it,  returned  and  without  further  controversy 
kUled  the  deceased,  the  fact  of  deliberation  and  premedita- 
tion would  be  established.  The  question,  therefore,  pro- 
pounded to  the  defendant  was  in  regard  to  an  alleged  ad- 
mission that  the  crime  was  murder  in  the  first  degree. 
These  officers,  while  the  defendant  was  in^  their  custody 
and  in  the  jail,  had  caused  this  admission  to  be  reduced 
to  writing  and  had  induced  the  defendant  to  sign  the  same. 
This  writing,  it  is  conceded  by  all,  was  a  confession  of 
guilt,  and,  holding  this  confession  in  his  hand  to  refresh 
his  memory,  as  he  stated,  the  prosecuting  attorney  re- 
peated to  the  defendant  a  part  of  the  substance  thereof 
and  asked  him  if  he  made  such  statement  in  the  presence 
of  these  officers.  There  was  no  evidence  that  this  was  a 
voluntary  confession.  Indeed,  it  would  be  difficult  to  es- 
tablish it  as  such  under  the  circumstances.     If  it  was 
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intended  to  use  the  statement  or  confession  as  evidence 
against  the  defendant,  it  should  have  been  offered  as  evi- 
dence in  chief,  and  a  confession  cannot  be  used  as  evi- 
dence, unless  it  is  first  shown  that  it  was  voluntarily  made. 
If  the  confession  was  competent,  the  writing  itself  would 
be  the  best  and  only  admissible  evidence. 

"The  reason  for  the  rule  excluding  involuntary  confes- 
sion is  not  baised  on  the  thought  the  truth  thus  obtained 
would  not  be  acceptable,  but  because  confessions  thus  ob- 
tained are  unreliable.  The  rule  is  in  the  interest  of  safe 
and  reliable  evidence.  ♦  ♦  ♦  The  essence  of  the  rule 
is  that  when  the  confessions  are  made  the  conditions  as 
to  hope  or  fear  are  such  as  to  make  them  unsafe  ais  evi- 
dence."   State  V.  Novak,  109  la.  717,  729. 

Mr.  Wigmore  says :  "The  ground  of  distrust  of  confes- 
sions made  in  certain  situations  is,  in  a  rough  and  indefi- 
nite way,  experience.  There  has  been  no  careful  collection 
of  statistics  of  untrue  confessions,  nor  has  any  great  num- 
ber of  instances  been  even  loosely  reported;  but  enough 
have  been  verified  to  fortify  the  conclusion,  based  on  ordi- 
nary observation  of  human  conduct,  that  under  certain 
stresses  a  person  may  falsely  acknowledge  guilt.  This  ikws- 
sibility  arises  wherever  the  innocent  person  is  placed  in 
such  a  situation  that  the  untrue  acknowledgment  of  guilt 
is  at  the  time  the  more  promising  of  two  alternatives  be- 
tween which  he  is  obliged  to  choose ;  that  is,  he  chooses  any 
risk  that  may  be  in  falsely  acknowledging  guilt,  in  prefer- 
ence to  some  worse  alternative  associated  with  silence.'^ 
1  Wigmore,  Evidence,  sec.  822. 

An  involuntary  confession  of  guilt  is  incompetent  for 
any  purpose.  The  reason  of  this  rule  of  law  is  well  stated 
by  the  supreme  court  of  Wisconsin  in  these  words :  "When 
the  defendant  was  asked  if  he  made  that  confession,  and 
denied  it,  the  same  witnesses  who  extorted  the  confession^ 
and  whose  testimony  was  disallowed  on  that  account,  are 
allowed  to  testify  to  the  confession,  however  wickedly  or 
wrongly  it  was  obtained,  on  the  exceedingly  narrow  theory 
that  it  is  not  admitted  as  a  confession,  but  merely  to  con- 
tradict the  witness.     The  confession  is  allowed  to  go  to 
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the  jury,  and  have  its  effect  in  convicting  the  defendants, 
and  override  the  ruling  of  the  court  that  it  was  inadmis- 
sible as  evidence  against  him,  and  for  such  a  petty  reason. 
The  confession  is  just  as  objectionable  as  evidence,  and 
as  incompetent  and  hurtful,  when  offered  in  one  way  as 
in  another.     If  no  other  evidence  on  the  ground  of  con- 
tradicting the  defendant  as  a  witness  could  be  found,  he 
had  better  have  gone  uncontradicted  than  that  his  legal 
rights  as  a  prisoner  should  be  so  violated  and  his  convic- 
tion obtained  by  such  unlawful  testimony.     The  object  is 
to  get  the  confession  in  evidence.     It  cannot  be  done  di- 
rectly, but  it  can  be  done  indirectly.     It  cannot  be  used 
to  convict,  but  it  can  be  used  to  contradict,  the  defendant, 
and  in  that  way  it  is  used  to  convict  him  all  the  same. 
We  cannot  adopt  such  a  principle  or  practice  in  the  ad- 
ministration of  criminal  law.    It  is  unreasonable  as  well 
as  unjust.    This  evidence  was  inadmissible  on  the  familiar 
ground  that  a  witness  cannot  be  cross-examined  and  con- 
tradicted in  respect  to  matters  not  admissible  in  evidence 
as  part  of  the  case.     Wharton,  Criminal  Evidence  (10th 
ed.)  sec.  484.    That  confession  first  went  to  the  jury  and 
produced  its  effect  as  evidence,  before  it  was  excluded  by 
the  court,  and  finally  goes  to  the  jury  as  competent  evi- 
dence by  way  of  contradicting  the  defendant.     It  seemed 
impossible  to  keep  it  out,  however  objectionable  or  incom- 
petent it  was  as  evidence  against  the  accused."    Shephard 
V.  State,  88  Wis.  185. 

The  brief  of  the  attorney  general  admits  that  a  con- 
fession of  guilt  not  shown  to  be  voluntary  is  inadmissible 
in  evidence',  but  contends  that  the  statement  proved  was 
not  a  confession  of  guilt,  but  merely  the  admission  of  an 
important  fact  which  tended,  in  connection  with  other  evi- 
dence, to  show  the  guilt  of  the  accused.  This  contention  is 
well  answered  in  the  brief  of  the  defendant's  attorney  as 
follows:  ^^The  state  admits  that  a  confession  was  made, 
but  seems  to  distinguish  between  the  oral  and  written  ex- 
pression of  it.  There  appears  this  statement  in  the  brief 
of  the  state :  *He  went  further,  as  is  shown  by  the  cross- 
examination  of  the  officers  who  wrote  out  a  complete  con- 
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fession  of  the  crime;  this  confession  was  not  introdnced 
in  evidence  because  it  was  not  necessary  in  establishing 
the  man's  guilt.'  If  the  writing  was  a  confession,  then 
surely  the  preliminary  statement  that  was  incorporated  in 
that  writing  was  also  a  confession.  If  any  part  of  it  was  a 
confession,  then  the  whole  story  would  be,  and  it  would 
all  receive  the  same  taint  and  all  be  subject  to  the  same 
strict  rules  of  proof.  The  mental  attitude  of  the  accused 
is  the  same  throughout  the  entire  story,  whether  the  story 
is  given  orally  or  in  writing,  and  all  the  statements  are 
equally  untrustworthy.  Counsel  for  the  state  at  the  trial 
below  seemed  to  have  a  similar  attitude.  They  considered 
that  this  statement  was  part  of  a  confession  to  the  police 
officers  and  refrained  from  putting  any  part  of  this  state- 
ment in  evidence  as  direct  testimony.  They  were  acting 
under  an  erroneous  assumption  that  a  confession  could  be 
used  indirectly  for  purposes  of  impeachment  without  any 
preliminary  proof  of  its  voluntary  character." 

In  Walrath  v.  State,  8  Neb.  80,  the  law  is  said  to  be: 
"Any  circumstance  tending  to  establish  the  prisoner'* 
guilt  may  be  proved,  although  it  was  brought  to  light  by 
an  admission  of  the  prisoner,  inadmissible,  per  se,  as  hav- 
ing been  obtained  by  improper  influence." 

This  case  is  cited  in  Taylor  t\  State,  37  Neb.  788,  as  tend- 
ing to  justify  the  conclusion  reached  in  the  latter  case,  but, 
of  course,  this  statement  of  the  law  had  nothing  to  do  xiith 
the  proof  of  admissions  or  confessions  as  such,  but  only 
as  to  the  proof  of  facts  that  may  have  been  discovered  be- 
cause of  such  admissions,  and  that  are  capable  of  being 
proved  by  other  and  competent  evidence.  In  Taylor  v. 
State,  »upra,  the  sheriff  testified  that,  while  he  had  the 
defendant  in  custody,  he  told  the  defendant:  "I  thought 
if  he  had  committed  this  murder  and  made  a  clean  breast 
of  it,  and  if  there  were  others  implicated,  and  if  he  would 
tell  all  about  it  and  all  he  knew  about  it,  that  I  did  not 
think  he  would  be  hung."  He  then  testified,  among  other 
things  that  th«  defendant  said  and  did,  that  he,  the  de- 
fendant, **told  him,  Curtis,  in  my  presence,  that  he  deliv- 
ered the  gun  to  him  at  his  gate  after  he  had  done  the  job; 
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that  he  started  out  and  said  to  him,  *Tou  started  east  with 
the  gun  from  your  gate.'  "  TRe  words  "had  done  the  job'^ 
plainly  related  to  the  commission  of  the  murder,  and  the 
court,  in  the  opinion  by  Mr.  Commissioner  Raoan,  which 
seems  to  have  been  concurred  in  by  the  other  commission* 
eps  of  the  court,  said :  "It  is  true  that  in  the  statement 
made  by  Taylor  to  Curtis  the  prisoner  voluntarily  admit- 
ted the  killing  of  Woods  with  the  gun;  but  this  confes- 
sion, if  it  should  be  called  that,  was  not  made  to  the  sher- 
iflf."  After  the  defendant  had  made  several  statements 
tending  to  implicate  himself  in  the  crime,  which  state- 
ments were  made  pursuant  to  the  proposal  of  the  sheriff 
to  protect  him  against  the  death  penalty,  he,  the  defend- 
ant, while  explaining  facts  to  the  sheriff  which  would 
show  how  the  crime  was  committed,  made  the  statement 
to  Mr.  Curtis,  in  the  presence  of  the  sheriff,  which  was 
plainly  a  confession  that  the  defendant  had  commi1.ted  the 
crime.  If  it  was  intended  to  decide  that  this  evidence  was 
competent  because  the  statement  was  addressed  to  Curtis, 
instead  of  being  addressed  to  the  sheriff,  we  cannot  ap- 
prove of  the  decision  nor  follow  it  as  a  precedent. 

In  McLain  v.  State,  18  Neb.  154,  the  defendant  was 
charged  with  larceny,  and,  when  arrested,  a  part  of  the 
stolen  proi)erty  was  found  on  his  person.  It  appears  from 
the  opinion  that  the  evidence  objected  to  as  proof  of  the 
confession  was  simply  that  the  defendant  gave  the  ofll- 
cers  some  information  by  means  of  which  they  found  one 
of  the  stolen  articles.  The  defendant  had  pawned  a  watch 
in  Chicago,  and,  without  telling  the  officers  who  had  placed 
it  there,  he  gave  the  oflScers  "the  name  of  the  shop  where 
it  might  be  found."  Of  course,  it  was  rightly  held  that 
the  proof  of  this  fact  was  not  proof  of  a  confession  of 
guilt 

In  Burnett  v.  State,  86  Neb.  11,  it  was  held  that  certain 
statements  made  by  the  defendant  did  not  amount  to  either 
confessions  nor  admissions  of  guilt,  and  it  was  held  that 
they  were  improperly  treated  by  the  court  in  its  instruc- 
tions as  admissions  of  guilt.  The  opinion,  perhaps,  does 
not  make  the  distinction  between  "inculpatory  statements'^ 
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and  a  confession  or  admission  of  guilt  very  clear  and  defi- 
nite, but  it  is  manifest  that  the  statements  of  the  defend- 
ant which  were  proved  related  only  to  facts  which  were 
not  important  of  themselves  but  might  help  explain  other 
<!ircumstance8  involved  in  the  case. 

In  the  case  at  bar  the  prosecuting  attorney  held  the 
written  confession  in  his  hand  and  read  therefrom  to  the 
witness  a  very  important  part  thereof,  and  asked  the 
witness,  *'Did  you  make  that  statement?"  When  this  was 
objected  to,  the  court  asked  the  prosecutor  if  he  was  "call- 
ing for  the  contents  of  a  written  instrument,"  and  the 
prosecutor  answered,  "Yes;  he  made  that  statement,  and 
it  was  placed  in  writing  and  he  signed  it  afterwards." 
The  court  said  that  was  not  right,  but  said,  "With  the 
understanding  you  are  not  calling  for  the  contents  of  a 
written  document,  but  simply  for  a  part  of  a  conversation 
that  occurred,  I  will  permit  the  witness  to  answer."  The 
defendant's  counsel  suggested  that  the  prosecutor  was 
"reading  from  a  statement."  The  prosecutor  admitted  that 
he  was,  but  said  it  was  only  to  refresh  his  memory,  and  the 
court  decided  that  "he  can  formulate  the  questions  to  suit 
himself."  Counsel  considered,  and  the  court  seems  to  have 
also,  that  the  prosecutor  could  use  any  part  of  the  confes- 
sion he  saw  fit  for  impeaching  the  defendant  as  a  witness, 
although  the  confession  itself  was  incompetent  as  evidence. 
In  this  the  court  was  clearly  wrong.  The  evidence,  aside 
from  that  erroneously  admitted,  is  sufficient  to  sustain 
the  conviction.  In  a  case  where  the  jury  is  not  vested  with 
the  power  to  decide  whether  the  punishment  shall  be  death 
or  life  imprisonment,  we  would  consider  that  the  error  was 
not  prejudicial,  but  where  it  is  impossible  to  determine 
the  effect  which  this  had  in  causing  the  jury  to  decide  upon 
the  extreme  penalty  of  the  law,  rather  than  the  lighter 
punishment,  such  an  error  must  be  rejected  as  prejudicial. 
Reversals  for  mere  mistakes  in  trials  which  do  not  aflfect 
substantial  rights  are  not  favored,  but  where  the  balance 
sways  between  life  and  death  every  such  right  of  the  ac- 
cused must  be  protected. 
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2,  The  court  instructed  the  jury :  "Malice  is  that  state 
or  condition  of  mind  indicated  by  a  wicked  and  malicious 
purpose  which  characterizes  the  perpetration  of  a  wrong- 
ful act  intentionally  committed,  and  without  lawful  ex- 
cuse or  justification.  It  is  that  quality  or  frame  of  mind 
which  prompts  the  unlawful  act.  This  frame  or  condi- 
tion of  mind  is  denominated  express  or  actual  malice,  and 
its  existence,  if  it  does  exist,  is  to  be  inferred  or  found 
by  the  jury  as  any  other  material  element  in  the  case, — 
beyond  a  reasonable  doubt."  In  reading  this  instruction 
the  punctuation  suggests  that  the  words  "beyond  a  rea- 
sonable doubt"  limit  "inferred"  as  well  as  "found  by  the 
jury,"  so  that  the  two  expressions  are  equal,  and  "in- 
ferred" is  merely  iteration,  that  is,  has  no  real  force  or 
meaning  in  the  sentence.  If  the  comma  were  placed  after 
the  word  inferred,  and  the  subsequent  comma  and  dash 
omitted,  it  might  be  understood  to  mean  that  malice  could 
either  be  inferred  or  found  as  a  fact  by  the  jury,  and  that 
iQ  the  latter  case  it  must  be  proved  beyond  a  reasonable 
doubt.  It  is  dangerous  to  give  the  jury  instructions,  the 
meaning  of  which  may  depend  upon  the  position  of  a 
comma.  When  the  instruction  is  read  to  the  jury  they 
might  be  given  a  wrong  impression  by  emphasis  and  pause 
at  the  word  inferred.  As  that  word  is  capable  of  a  wrong 
construction  and  meaning  as  used  in  this  sentence,  and 
adds  nothing  to  the  meaning  if  rightly  understood,  its  use 
in  this  instruction  was  erroneous.  As  the  judgment  must 
be  reversed  for  the  reasons  first  discussed,  it  is  not  neces- 
sary to  consider  whether,  in  the  light  of  the  whole  evidence, 
and  the  other  instructions  given,  the  error  in  this  instruc- 
tion was  without  prejudice  to  the  defendant. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 

Babnes  and  Fawcett,  JJ.,  dissent. 


Rose,  J.,  not  sitting. 

97  Neb.  11 
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D.  S,  Giles  &  Son,  appellee,  v.  Willl^^m  Hornee, 

APPELLANT. 
FixsD  OCTOBBB  80,  1914.    No.  17,674. 

L  Frand:  Actionable  Feattd.  Ordinarily,  where  a  vendee  has  an 
opportunity  for  the  inspection  of  personal  property,  representations 
by  the  vendor  as  to  the  value  of  the  same  are  regarded  as  mere 
eatpressions  of  opinion,  and  afford  no  basis  for  an  fusion  of  fraud 
and  deoeit;  but  where  such  representations  are  based  on  special 
knowledge  of  the  vendor,  which  he  obtained  or  pretended  to  have 
obtained  by  invoicing  the  property,  and  are  believed  by  the  vendee^ 
and  acted  upon  by  him  to  his  injury,  they  amount  to  actionable 
fraud.     McKibMn  v.  Day,  71  Neb.  280. 

2.  Trial:  Instbuctionb:  Preponderance  of  Evidence.  Where  the  plaln- 
t\ttB  sued  the  defendant  for  damages,  and  the  court  instructed  the 
Jury  as  to  the  amount  of  proof  necessary  to  establish  fraud:  "Tou 
are  instructed  that,  where  a  party  alleges  fraud  or  fraudulent 
representations  in  an  action  or  trade,  he  must  produce  a  stronger 
proof  than  would  be  sufficient  to  establish  a  mere  debt.  E2very 
party  is  presumed  to  act  and  deal  honestly,  and  it  is  incumbent 
on  him  who  alleges  such  fraud  or  dishonesty  to  furnish  proof 
sufficient  to  overcome  the  presumptions  of  honesty,"  held,  that  the 
instruction  is  erroneous  because  it  requires  more  than  a  pre- 
ponderance of  the  evidence  to  establish  fraud. 

8.  Fraud:  Inbtbuctionb.  Where  the  defendant  set  up  fraudulent 
representations  upon  the  part  of  the  plaintiffs,  who  were  seeking 
to  recover  damages  in  an  action  for  an  alleged  breach  of  con- 
tract, and  the  court  instructed  the  Jury:  "You  are  instructed 
that,  if  you  find  from  the  evidence  that  the  defendant  in  this 
action  had  an  opportunity  to  examine  the  stock  of  hardware,  and 
that  the  was  well  acquainted  with  the  same,  having  been  In  and 
about  said  stock  every  day  and  a  number  of  times  during  the  day, 
and  that  it  was  so  located  as  to  be  convenient  for  him  to  observe 
the  So.**.^,  and  that  he  could  easily  have  ascertained  the  value  of 
said  stock,  then  and  In  that  case  you  are  Instructed  that  It  would 
not  constitute  any  fraudulent  representations  in  behalf  of  the 
plaintiff,  if  he  had  made  statements  relative  to  the  value  of  said 
stock,  and  under  such  circumstances  It  will  be  your  duty  to  find 
for  the  plaintiff  and  against  the  defendant,"  held,  that  the  instruc- 
tion was  misleading  and  prejudicial,  because  it  took  from  the  Jury 
the  consideration  of  whether  the  plaintiffs  represented  to  the 
defendant  that  they  had  made  an  Invoice  of  the  stock  of  hard- 
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ware,  and  by  sueh  rep^reaentatlonB  indueed  'the  defendant  to  trade 
properties  with  the  plaintiffs,  when  otherwise  he  might  not  have 
done  80. 

Appeal  from  the  district  court  for  Lincoln  connty: 
Hanson  M.  Gbimes,  Judge.    Reversed. 

Wilcox  &  Halligan  and  J.  G.  Motheraead,  for  appellant. 

J.  W.  James y  contra. 

Hamer,  J. 

The  defendant,  William  Horner,  appeals  from  a  judg- 
ment of  the  district  court  for  Lincoln  county  rendered 
against  him  and  in  favor  of  the  plaintiffs,  D.  S.  Giles  & 
Son,  in  the  sum  of  f625.44.  The  defendant  in  his  brief 
alleges  that  the  plaintiffs,  who  were  partners,  agreed  in 
writing  with  the  defendant  to  transfer  to  the  defendant 
their  stock  of  hardware  at  Wallace,  Nebraska,  in  exchange 
for  nine  head  of  horses  and  colts,  a  piajio,  and  a  saddle 
and  bridle,  all  to  be  furnished  by  the  defendant  and  de- 
livered to  the  plaintiffs,  and,  in  addition,  the  defendant 
agreed  with  the  plaintiffs  to  pay  |660,  bills  against  the 
business  of  the  plaintiffs  for  goods  sold  and  delivered  to 
them.  The  defendant  took  possession  of  the  stock  of  hard- 
ware, but  he  refused  to  take  up  the  bills  against  the  busi- 
ness, and  claims  that  when  the  plaintiffs  made  the  agree- 
ment with  him  they  fraudulently  represented  the  stock  of 
hardware  to  be  of  greater  value  than  it  actually  was ;  that 
the  defendant  and  his  wife,  after  the  defendant  got  pos- 
session, took  an  invoice  of  the  stock  of  goods  and  found  it 
to  inventory  only  |1,180 ;  that  Giles,  in  the  presence  and 
hearing  of  Horner,  stated  that  he  had  inventoried  the  stock 
of  goods  the  night  before  the  trade  was  made,  and  that  it 
inventoried  about  ^2,200,  not  including  some  wire  and 
other  things  in  the  implement  shed ;  and  that  if  these  things 
were  counted  the  inventory  would  amount  to  about  |2,300. 
The  plaintiffs  deny  making  any  representations  concern- 
ing the  amount  and  value  of  the  goods  in  the  store,  but 
say  that  the  night  before  the  trade  was  made  an  estimate 
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was  made  of  what  the  stock  on  hand  was.  After  the  de- 
fendant, Horner,  took  possession  of  the  store  and  found,  as 
he  claims,  that  the  goods  inventoried  less  than  he  under- 
stood their  value  to  be,  he  refused  to  pay  the  outstanding 
bills  against  the  business,  and  he  so  notified  the  plaintiffs. 
There  was  a  bill  of  |200  for  woven  wire.  There  was  some 
dispute  about  the  bargain  concerning  the  woven  wire,  but 
it  is  undisputed  that  the  defendant  paid  for  it.  If  the 
plaintiffs  represented  that  the  stock  would  inventory 
f 2,300,  it  would  leave  the  defendant  damaged  in  the  sum 
of  |1,120,  less  a  remainder  of  |460  yet  to  be  paid  on  the 
bills  against  the  defendant,  after  taking  out  the  item  of 
|200  paid  for  the  woven  wire.  In  the  answer  of  the  de- 
fendant it  is  alleged  that  the  plaintiffs  had  just  taken  an 
inventory  of  the  stock  and  that  they  knew  that  the  in- 
ventory then  taken  amounted  to  f  1,300,  and  no  more,  and 
that,  when  the  plaintiffs  made  their  representations  to  the 
defendant  that  the  stock  was  of  the  value  of  $2,300,  they 
knew  said  representations  were  false,  and  that  the  inven- 
tory only  amounted  to  $1,300 ;  that  the  defendant  believed 
the  representations  of  the  plaintiffs  that  the  stock  of  goods 
was  of  the  value  of  over  |2,200,  and,  relying  upon  the  truth 
of  said  representations,  signed  the  agreement,  which  he 
otherwise  would  not  have  done.  In  the  reply  the  plain- 
tiffs deny  that  they  represented  the-  stock  of  goods  to  be 
of  the  value  of  $2,300,  deny  that  they  ever  stated  that  they 
would  guarantee  the  stock  to  be  of  the  value  of  |2,300,  and 
deny  that  they  ever  represented  that  an  inventory  of  the 
stock  had  been  taken.  It  is  further  alleged  in  the  reply 
that  the  plaintiffs  were  about  the  store  every  business  day 
during  many  months,  and  knew  the  condition  of  the  stock, 
and  knew  its  value,  and  that  the  plaintiffs  were  also  fa- 
miliar with  the  trade. 

The  first  error  alleged  is  the  giving  of  instruction  No. 
9,  which  is  as  follows :  "You  are  instructed  that,  where  a 
party  alleges  fraud  or  fraudulent  representations  in  an 
action  or  trade,  he  must  produce  stronger  proof  them  would 
he  sufficient  to  establish  a  mere  debt.  Every  party  is  pre- 
sumed to  act  and  deal  honestly,  and  it  is  incumbent  on  him 
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who  alleges  such  fraud  or  dishonesty  to  furnish  proof  suffi- 
cient to  overcome  the  presumptions  of  honesty."  It  is  con- 
tended by  defendant  that  "fraud  is  but  one  of  the  elements 
of  a  civil  action,  and  as  such  it  is  established  by  a  pre- 
ponderance of  the  evidence." 

In  Patrick  v.  Leach,  8  Neb.  530,  the  court  was  requested 
to  instruct  the  jury  that  they  "will  not  be  justified  in 
finding  that  Patrick  was  guilty  of  fraud,  unless  the  evi- 
dence on  that  subject  shall  satisfy  their  minds  thoroughly. 
Evidence  which  might  satisfy  them  in  any  ordinary  ac- 
tion of  debt  is  not  sufficient.  But  the  evidence  which  pro- 
duces in  the  minds  of  the  jury  a  clear,  distinct,  and  posi- 
tive conviction,  in  which  they  rest  in  confidence  that  they 
are  right,  will  alone  be  sufficient  to  justify  the  jury  in 
finding  Patrick  guilty  of  the  alleged  frauds."  This  in- 
struction was  refused  and  the  plaintiff  excepted.  This 
court  held  that  it  was  calculated  to  mislead,  and  that  it 
was  properly  refused.  This  court  said:  "But  the  degree, 
of  proof  required  in  an  action  for  damages  is  merely  a  clear 
preponderance  of  the  testimony  establishing  the  fraud." 

In  Kline  v.  Baker,  106  Mass.  61,  the  syllabus  states  the 
point  as  follows:  "In  an  action  in  which  the  plaintiflE 
sought  to  rescind  a  sale  on  the  ground  that  it  was  induced 
by  the  defendant's  fraudulent  representations,  the  defend- 
ant requested  the  judge  to  rule  that  stronger  proof  was  re- 
quired to  prove  the  representations  false  than  to  prove  an 
ordinary  agreement.  The  judge  declined  to  do  so,  and 
ruled  that  the  rule  of  evidence  was  the  same  as  in  other 
civil  cases ;  that  fraud  was  not  to  be  presumed,  but  fairly 
found  on  the  evidence;  and  that  the  burden  was  on  the 
plaintiff  to  prove  his  case  by  the  fair  preponderance  of 
testimony.  Held,  That  the  defendant  had  no  ground  of 
exception." 

"Fraud  is  never  presumed,  but  must  be  clearly  proved 
in  order  to  entitle  a  party  to  relief  on  the  ground  that  it 
has  been  practiced  on  him."  Davidsron  v.  Crosby,  49  Neb. 
60. 

''Where  fraudulent  rep;pesentations  are  relied  on  as  a 
defense  to  an  action,  the  same  must  be  proved  by  a  clear 
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preponderance  of  the  evidence.'^  lah  v.  Finlay^  34  Neb. 
419. 

"Fraud  is  never  presumed,  but  must  be  clearly  proved 
in  order  to  entitle  a  party  to  relief  on  the  ground  that  it 
has  been  practiced  upon  him."  Clark  &  French  v.  Ten- 
nant,  5  Neb.  549,  citing  Hovye  v.  Howe,  99  Mass.  89. 

In  Tootle  &  Maule  v.  Duim,  6  Neb.  93,  it  is  said  in  the 
syllabus :  "Fraud  is  never  presumed,  but  must  be  proved, 
and  the  degree  of  proof  necessary  to  establish  it  is  the 
same  in  equity  as  at  law." 

In  Hough  v.  Dickinson,  58  Mich.  89,  it  is  said  in  the 
body  of  the  opinion:  "In  the  twenty-third  request,  as 
stated  in  the  record,  and  which  was  given  by  the  court,  the 
jury  was  told:  'The  proof  of  fraud  should  be  so  clear 
and  conclusive  as  to  leave  no  rational  doubt  of  its  exist- 
ence.' Such  is  not  the  rule  in  civil  cases.  It  applies  only 
in  criminal  proceedings.  Fraud,  like  any  other  fact,  may 
be  proved  by  any  facts  or  circumstances  which  satisfy  the 
mind  by  a  preponderance  of  the  evidence  in  any  given 
case  of  its  existence,  and  many  times  it  is  inferred,  and 
properly  so,  from  circumstances,  and  often  cannot  be 
proved  in  any  other  way.  O^Donnell  v.  Segar,  25  Mich. 
367.  Mr.  Justice  Campbell,  in  discussing  this  question  in 
Watkihs  V.  Wallace,  19  Mich.  57,  where  the  language  used 
by  the  court  was,  'The  proof  must  be  clear  and  conclusive,* 
says :  'No  such  rigid  rule  prevails  in  any  such  civil  case. 
Common  sense  teaches  every  one  to  be  cautious  in  arriving 
at  conclusions  which  are  prejudicial  to  character  and  hon- 
esty, but  if  the  testimony  produces  a  rational  belief,  a 
civil  jury  cannot  be  required  to  discard  it  because  it  is  not 
conclusively  established.'  In  these  views  I  fully  concur. 
The  charge  was  erroneous,  and  it  is  difficult  to  say  the 
jury  were  not  misled  by  it." 

In  Watkins  v.  Wallace,  19  Mich.  57,  it  is  said  in  the  syl- 
labus: "It  is  error  for  a  court  to  charge  a  jury,  so  as  to 
mislead  them  into  the  belief  that  more  stringent  proof  was 
necessary  than  the  law  requires.  In  civil  cases  a  jury  can- 
not be  required  to  discard  testimony  which  produces   a 
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rational  belief,  beeauae  it  does  not  coBtclusively  establish 
the  fact  to  be  proved," 

In  Turner  v.  Yaunker,  41  N.  W.  10  (76  la.  258),  the 
third  point  in  the  syllabus  reads':  ^^It  is  erroneous  to 
charge  that  fraud  may  be  proved  by  showing  circum- 
stances from  which  the  inference  of  fraud  is  natural  and 
irresistible,  as  it  is  only  necessary  that  the  circumstances 
should  lead  naturally  and  fairly  to  the  conclusion  sought 
to  be  established."  In  the  body  of  the  opinion  it  is  said : 
''On  the  issue  of  fraxid  the  court  gave  the  following  in- 
struction :  *The  burden  of  proving  fraud  is  upon  the  i)arty 
alleging  it.  Fraud  is  not  to  be  presumed  without  proof. 
Yet  fraud,  like  any  other  fact,  may  be  proved  by  proving 
cm^umstances  from  which  the  inference  of  fraud  is  nat- 
ural and  irresistible;  and  if  such  circumstances  are  proved, 
and  they  are  of  such  a  character  as  to  produce  in  the  mind 
of  the  jury  a  conviction  of  the  fact  of  fraud,  then  it  must 
be  considered  that  fraud  is  proved.^  The  doctrine  of  this 
instruction  is  that  the  circumstances  relied  on  to  establish 
that  the  transaction  was  fraudulent  must  lead  irresistibly 
to  that  conclusion,  or  they  are  not  sufflpient.  We  think 
it  is  erroneous.  *  *  *  In  civil  actions  the  parties  are 
required  to  establish  their  all^ations  by  a  preponderance 
of  testimony  only." 

In  Foley  v.  Holtry,  43  Neb.  133,  this  court  held:  "The 
elements  necessary  to  sustain  such  an  action  (to  rescind) 
have  been  recently  summarized  by  this  court  as  follows: 
(1)  It  must  be  alleged  and  proved  what  representation 
was  made;  (2)  that  it  was  false;  (3)  plaintiff  believed  the 
representation  to  be  true;  (4)  relied  on  and  acted  upon 
it;  (5)  and  was  thereby  injured." 

The  instruction  concerning  fraud  requires  too  high  a 
degree  of  proof,  and  is  therefore  prejudicial  to  the  defend- 
ant, because  it  probably  led  the  jury  to  reach  the  verdict 
rendered. 

Instruction  No.  10,  given  at  the  plaintiffs'  request,  reads 
as  follows:  "You  are  instructed  that,  if  you  And  from 
the  evidence  that  the  defendant  in  this  action  had  an  op- 
portunity to  examine  the  stock  of  hardware,  and  that  he 
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was  well  acquainted  with  the  same,  having  been  in  and 
about  said  stock  every  day  and  a  number  of  times  during 
the  day,  and  that  it  was  so  located  as  to  be  convenient  for 
him  to  observe  the  same,  and  that  he  could  easily  have 
ascertained  the  value  of  said  stock,  then  and  in  that  case 
you  are  instructed  that  it  would  not  constitute  any  fraud- 
ulent representations  in  behalf  of  the  plaintiff,  if  he  had 
made  statements  relative  to  the  value  of  the  said  stock,  and 
under  such  statements  relative  to  the  value  of  said  stock, 
and  under  such  circumstances  it  will  be  your  duty  to  find 
for  the  plaintiff  and  against  the  defendant." 

Where  both  parties  have  an  equal  opportunity  of  as- 
certaining the  value  of  the  goods,  any  opinion  concerning 
the  worth  of  the  property  expressed  by  the  vendor  may 
not  be  objectionable ;  but  if  the  information  as  to  the  value 
of  the  goods  is  information  peculiarly  within  the  knowl- 
edge of  the  vendor,  and  to  ascertain  the  value  of  the  goods 
it  would  require  a  special  examination  on  the  part  of  the 
vendee,  then  the  vendee,  as  a  matter  of  law,  has  a  right  to 
rely  upon  the  representations  of  the  vendor.  The  objection 
to  the  above  instruction  is  that  it  overlooks  the  plain- 
tiffs' statement  concerning  the  making  of  the  inventory. 

The  defendant  testified  that  he  sometimes  saw  the  stock 
of  hardware  every  day,  but  that  he  would  average  once  a 
week,  and  then  again  he  might  not  be  in  for  two  weeks; 
that  he  did  not  know  what  stock  the  plaintiffs  had  there. 
There  is  apparently  nothing  in  the  evidence  to  justify  the 
court  in  giving  the  instruction  above  given.  The  defend- 
ant could  not  know  anything  concerning  the  goods  shown 
by  an  inventory.  Before  he  could  know  what  goods  were 
in  the  store,  the  defendant  would  have  to  make  an  inde- 
pendent investigation  on  his  own  account;  that  is,  he 
would  have  to  make  an  inventory.  He  had  a  right  to  rely 
upon  the  peculiar  and  exclusive  knowledge  of  the  plain- 
tiffs. 

The  defendant  testified  that  the  plaintiffs  took  an  in- 
ventory in  the  evening  before  the  trade  was  made.  He 
remembered  that  thev  went  through  the  stock;  that  it 
was  in  the  evening;  that  they  took  the  inventory  after 
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dark;  that  there  were  three  Spencers  there,  and  a  Mr. 
Stevens,  who  used  to  clerk  for  the  Spencers  in  the  lumber 
yard;  and  that  Stevens  kept  one  book  while  Giles  was 
keeping  the  other.  The  plaintiff  Giles  denies  that  an  in- 
ventoiy  or  invoice  was  made.  He  was  asked  the  ques- 
tion whether  anything  was  said  about  an  invoice,  and  he 
answered,  "No,  sir.^'.  Although  Mr.  Giles  denied  that  any 
invoice  was  taken,  he  testified :  ''We  did  not  take  any  in- 
voice; toe  took  an  estimate.  Q.  When  was  that  taken? 
A.  A  night  or  two  before  I  made  the  trade  with  Mr.  Hor- 
ner." It  was  for  the  jury  to  determine  in  the  conflict  of 
testimony  between  these  witnesses.  It  was  their  province 
to  find  whether  the  defendant  had  a  right  to  rely  upon 
the  plaintiffs'  representations  to  the  effect  that  he  had 
taken  an  invoice.  The  above  instruction  seems  to  be  ob- 
jectionable. This  instruction  was  no  doubt  prejudicial  to 
the  defendant  under  the  evidence  given.  Foley  v.  Holtry, 
43  Neb.  133;  Olcott  v.  Bolton,  50  Neb.  779;  Perry  v.  Rog- 
ers, 62  Neb.  898;  Berge  v.  Eager,  85  Neb.  425;  McKibbin 
V.  Day,  71  Neb.  280.  In  the  last  named  case  the  effect  of 
possessing  information  touching  the  value  of  goods  sold, 
and  being  peculiarly  within  the  knowledge  of  one  of  the 
parties,  and  requiring  a  special  examination  on  the  part 
of  the  other  party,  is  discussed,  and  the  effect  of  such 
condition  is  considered  and  stated.  The  plaintiff  in  that 
case  purchased  certain  land  and  a  stock  of  hardware. 
The  defendant  represented  the  land  to  be  of  certain  value, 
and  said  that  he  had  invoiced  the  stock  of  hardware,  and 
that  it  was  of  a  certain  value.  The  court  instructed  the 
jury  that,  where  the  parties  had  an  equal  chance  of  ex- 
amining the  goods,  such  representations  were  merely  ex- 
pressions of  opinions,  but  on  appeal  to  the  supreme  court 
the  judgment  of  the  lower  court  was  reversed.  The  su- 
preme court  held  that  the  representations  did  not  apply 
with  respect  to  the  land,  but  that  they  did  apply  to  the 
stock  of  hardware.  It  was  held  that  the  knowledge  of 
the  defendant  as  to  the  value  of  the  stock  of  hardware 
was  peculiarly  within  the  knowledge  of  the  seller  and  that 
to  ascertain  the  truth  or  falsity  of  the  statements  made 
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would  require  an  independent  or  special  examination,  and 
that  the  purchaser  had  a  right  to  rely  upon  the  statements 
and  representations  of  the  seller  concerning  the  value  of 
the  stock  of  goods.  It  will  be  noticed  that  the  instant  case 
and  the  case  cited  have  a  close  resemblance.  In  the  in- 
stant case  the  defendant,  Horner,  would  be  required  to 
make  a  special  inventory  of  the  goods  in  order  to  ascer- 
tain the  truth  of  the  plaintiffs^  representations.  When 
the  court  instructed  the  Jury  in  effect  that  the  defendant 
had  no  right  to  rely  upon  those  representations,  there  was 
prejudicial  error  to  the  defendant. 
The  judgment  of  the  district  court  is 

Reversed. 

jBabnes,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Philip  H.  Kohl,  appellee,  v.  Columbus  R.  Munson 
et  al.,  appellants. 

Filed  October  30,  1914.    No.  17,804. 

1.  Statute  of  Frauds:  Pabol  Evidence:  Joint  Undertaking.  Where 
the  plaintiff  and  two  other  men  endeavored  in  association  with 
each  other  to  procure  a  purchaser  for  a  certain  tract  of  land  at 
a  price  satisfactory  to  the  seller,  and  he  accepted  their  services, 
and  each  contributed  time  and  labor  to  the  common  plan  and 
assisted  in  Its  execution,  in  an  action  by  the  plaintiff  against  the 
other  two  to  recover  his  share  of  the  profits  of  the  transaction, 
the  relation  of  the  parties  may  be  established  by  parol,  and  the 
provisions  of  section  3,  ch.  32,  Comp.  St.  1911,  do  not  apply  to  such 
persons,  or  determine  the  relations  between  them.  Stewart  v. 
Mather,  82  Wis.  344. 

2.  Appeal:  Conflicting  Evidence.  In  such  case,  where  the  parties 
failed  with  their  first  proposed  customer  to  consummate  a  sale, 
.but  succeeded  with  their  next  one,  and  there  is  a  conflict  of 
testimony  as  to  whether  the  plaintiff  participated  in  making  the 
sale  to  the  second  customer,  it  Is  for  the  Jury  to  find  the  facts, 
and  their  verdict  will  not  be  disturbed  if  there  Is  evidence  to 
support  It. 
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Appeal  from  the  district  court  for  Wayne  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

I.  J.  Dunn,  for  appellants. 

A.  R.  Davis  and  F.  8.  Berry,  contra. 

Hamer,  J. 

There  was  a  verdict  for  the  plaintiff  for  f  1,000,  and  judg- 
ment thereon  against  all  the  defendants.  The  defendant 
Munson  appeals.  The  plaintiff,  Philip  H.  Kohl,  alleged  in 
his  amended  petition,  filed  in  the  district  court  for  Wayne 
county,  that  he  was  an  experienced  real  estate  man  living 
at  Wayne,  Netoaska,  in  the  year  1906;  that  he  was  ac- 
quainted with  real  estate  values  in  Hand  county.  South 
Dakota,  and  with  persons  in  that  territory ;  that  one  Rob- 
ert FuUerton  owned  a  tract  of  2,740  acres  of  land  in  that 
county;  that  at  the  request  of  the  defendants  he  entered 
into  an  agreement  with  them,  whereby  they  and  he  were 
to  attempt  to  secure  from  said  FuUerton  authority  to  sell 
said  land ;  and  that  in  case  of  the  sale  thereof,  or  any  part 
of  it,  the  profits  were  to  be  divided  between  the  plaintiff 
and  defendants  each  to  receive  one  third;  that  in  case  only 
a  part  of  the  land  was  sold,  and  it  should  be  found  neces- 
sary in  order  to  consummate  the  sale,  the  plaintiff  would 
take  an  equal  share  in  the  remainder  of  the  land  with  each 
of  said  defendants;  that  the  plaintiff  and  defendants  se- 
cured authority  from  FuUerton  to  sell  the  land,  FuUerton 
to  receive  f  15  net  an  acre,  and  the  plaintiff  and  defendants 
to  have  all  over  that  amount;  that  FuUerton  agreed  to  take 
back  a  mortgage  on  the  land  in  case  of  a  sale  for  $20,000, 
the  same  to  be  prorated  over  it  in  small  tracts ;  that  there- 
after plaintiff  and  defendants  sold  two-thirds  of  the  land 
to  one  Charles  Shultheis  for  f  18  an  acre,  whereby  they 
made  a  profit  of  $5,480,  which  sum  was  paid  to  and  received 
and  retained  by  the  defendants;  that  the  defendants  with- 
out any  sufficient  cause  refused  to  pay  one  third  of  this 
sum,  or  any  part  of  it,  to  the  plaintiff;  that  the  plaintiff 
performed  his  part  of  the  agreement;  and  that  it  was  not 
found  necessary  to  take  any  intei-est  in  any  part  of  the 
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land  in  order  to  consummate  the  sale  to  Shultheis;  that 
two-thirds  of  the  said  land  had  been  conveyed  to  said 
Shultheis  by  said  Fullerton,  the  owner,  and  by  warranty 
deed  which  had  been  recorded.  A  demurrer  to  the  said 
amended  petition  was  interposed  by  the  defendants  and 
was  overruled. 

The  defendants  then  answ^ered,  setting  up:  (1)  A  gen- 
eral denial;  (2)  that  the  contract  set  up  was  void  under 
the  statutes  of  Nebraska  and  South  Dakota,  and  in  con- 
travention of  the  statute  of  frauds  of  each  of  said  states; 
that  no  contract  in  writing  was  ever  made  or  executed  by 
either  the  plaintiff  or  the  defendants  between  themselves, 
or  between  themselves  and  the  owner  of  the  land  in  con- 
troversy. Sections  1311  and  1770  of  the  civil  code  of 
South  Dakota  are  pleaded.  The  following  facts  are  also 
stated  in  said  answer :  That  Munson  obtained  PuUerton's 
price  for  said  land,  being  |15  an  acre  net ;  that  Fullerton 
then  agreed  with  Munson  that  he  could  have  all  he  could 
make  above  that  sum ;  that  Munson  and  the  plaintiff  talked 
about  said  land  and  the  price  therefor,  and  agreed  orally 
to  try  and  interest  one  Henry  Kellogg  and  R.  Phileo  of 
Wayne,  Nebraska,  in  buying  said  tract  jointly  with  them ; 
that  said  Kohl  agreed  to  buy  a  one-fourth  interest  for  the 
purpose  of  inducing  the  said  third  party  to  engage  in  pur- 
chasing said  land;  that  plaintiff  and  defendant  Munson 
went  to  South  Dakota,  and  there  saw  Fullerton  and  ar- 
ranged with  him  to  ask  |18-50  an  acre  for  the  land  in  pric- 
ing it  to  the  said  parties,  and  the  plaintiff  and  defendant 
Munson  agreed  that,  if  the  land  was  Sold,  the  difference 
between  f  15  and  fl8.50  an  acre,  f3.50,  should  be  applied 
by  them  and  by  said  Kellogg  as  a  partial  payment  upon 
their  several  interests  in  said  tract;  that  said  Fullerton 
refused  to  enter  into  a  written  contract  to  sell  an  option 
on  the  land;  that  when  Phileo  and  Kellogg  looked  over 
the  land  they  refused  to  buy  it;  that  all  parties  to  this 
suit  then  stated  to  Fullerton  that  they  would  not  buy  the 
land;  that  thereupon  Fullerton  withdrew  his  offer  to  sell 
the  land,  and  said  that  he  would  sell  it  to  other  parties 
who  were  then  waiting  to  buy ;  that  no  other  agreement  or 
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arrangement  waa  ever  had  concerning  said  land  between 
plaintiff  and  defendants;  that  the  plaintiff  had  nothing  to 
do  with  the  sale  of  the  land  to  Shultheis,  and  did  not  offer 
to  take  any  interest  in  the  same,  and  it  was  not  taken  by 
Shultheis;  t'hat  Shultheis  did  not  offer  to  pay  any  share 
of  the  money  necessary  to  buy  the  remaining  one-third  of 
the  land,  and  that  he  did  no  act  of  i)erformance  whatever 
concerning  the  said  sale;  that  about  30  days  after  the  par- 
ties saw  Pullerton,  defendant  Munson  learned  that  said 
land  had  not  been  sold,  and  thereupon  he  showed  said 
land  to  Mr.  Shultheis,  who  bought  one-half  thereof;  that 
defendants  Munson  and  Kellogg  bought  the  remaining  one- 
half,  and  without  KohPs  knowledge  or  cooperation;  that 
the  sum  of  f3  an  acre  received  from  Shultheis- above  the 
price  to  Pullerton  was  applied  by  defendants  as  a  part 
payment  upon  said  lands  received  by  them.  Tliere  was  a 
reply,  which  is  substantially  a  general  denial,  and  alleges 
no  new  matter  which  is  material. 

On  the  trial  it  was  objected  by  the  defendant  Munson 
that  the  petition  failed  to  state  a  cause  of  action  against 
him;  also,  that  there  was  a  misjoinder  of  causes  of  action, 
for  that  the  plaintiff  contended  that  he  entered  into  a 
partnership  contract  with  the  defendants  and  was  entitled 
to  one-third  of  the  commission,  and  that  if  the  plaintiff 
had  any  cause  of  action  it  was  against  each  defendant  for 
his  individual  share,  and  not  a  joint  cause  of  action  against 
the  two  defendants,  and  that  Munson  should  pay  no  part 
of  Kellogg^s  share.  Kellogg  made  the  same  sort  of  ob- 
jection.    Both  objections  were  overruled. 

When  the  plaintiff  rested,  the  defendants  each  moved 
for  an  instructed  verdict,  because  (1)  the  contract  be- 
tween Munson,  Kellogg  and  Kohl  was  that  each  should 
acquire  an  undivided  interest  in  the  land  if  they  should 
sell  or  secure  the  sale  of  less  than  the  title  interest  to  a 
third  person;  that  the  sale  to  Shultheis  and  Kellogg  was 
for  a  title  consideration  of  |50,000,  |41,325  being  the  net 
price  which  it  was  agreed  should  be  paid  to  Fullerton; 
that  under  the  contract  Kellogg  did  purchase  from  Ful- 
lerton one-half  or  one-third  of  the  land,  and  took  in  his 
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own  name  a  deed  for  an  undivided  one-third  interest;  (2) 
no  commission  payable  in  cash  resulted  from  the  transac- 
tion, even  under  the  testimony  of  the  plaintiff;  that  neither 
Munson  nor  Kellogg  was  financially  indebted  to  the  plain- 
tiff, and  the  only  right  of  either  was  an  interest  in  the  land 
or  in  that  portion  of  it  which  was  deeded  to  Kellogg;  (3) 
that  the  contract  was  an  oral  contract  for  the  acquisition 
of  an  interest  in  the  land,  and  void  under  the  statute  of 
frauds,  and  not  enforceable  under  the  laws  of  Nebraska 
or  South  Dakota.    Each  motion  was  overruled. 

The  plaintiff  testified  to  living  in  Wayne  about  21  years; 
that  his  occupation  was  real  estate  and  loans,  in  which 
he  had  been  engaged  about  12  years;  that  he  was  ac- 
quainted with  the  defendants,  Columbus  R.  Munson  and 
Henry  Kellogg,  having  known  them  about  20  years;  that 
Munson  was  engaged  in  what  is  known  as  "curbstone  real 
estate;"  that  Kellogg  was  a  retired  farmer  and  also  a 
dealer  in  real  estate;  that  the  plaintiff  had  had  dealings 
with  them  in  real  estate  prior  to  the  present  transaction; 
that  in  September,  1906,  the  plaintiff  had  talked  with  the 
defendants  with  reference  to  a  tract  of  land  in  South  Da- 
kota; that  his  first  conversation  was  with  Kellogg  alone, 
and  about  three  months  later  he  talked  with  Kellogg  and 
Munson  together;  that  Kellogg  informed  him  that  C  R. 
Munson,  through  one  L.  C.  Tredway  of  Huron,  had  lo- 
cated a  tract  of  land  in  the  western  part  of  Hand  county. 
South  Dakota,  some  2,740  acres;  that  this  land  was  owned 
by  Robert  Fullerton;  that  it  could  be  bought  for  |15  an 
acre,  and  that  a  good  sized  mortgage  could  be  "carried 
back"  on  the  land ;  that  Kellogg  at  that  time  had  in  view 
Mr.  Phileo,  to  whom  they  expected  to  sell  a  one-half  inter- 
est at  $17  an  acre,  and  that  they  wanted  to  know  of  the 
plaintiff.  Kohl,  if  he  would  go  in  with  them  and  help  them 
to  carry  the  other  half  interest.  Kohl  testified  that  he  fig- 
ured the  matter  over,  and  then  said  he  would  not  go  into 
the  deal  unless  he  could  raise  the  price  of  the  land  to 
118.50  an  acre ;  that  they  could  afford  to  go  into  it  then 
if  that  was  done;  that  they  talked  the  matter  over,  and 
finally  all  agreed  that  they  would  try  to  get  the  price  of 
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the  land  raised  to  f  18.50  an  acre;  that  the  outcome  of  the 
whole  talk  was  that  they  were  to  carry  a  half  interest  to- 
gether, or  whatever  interest  it  was  necessary  to  carry,  pro- 
vided they  could  make  a  sale ;  Kohl  testified  that  after  they 
agreed  to  go  in  on  this  deal  at  f  18.50  an  acre  Kellogg  said 
he  would  go  and  get  Mr.  Munson.  Munson  testified  that 
Kellogg  said  to  him  what  he  thought  of  the  deal  and  how 
to  handle  it.  Kohl  testified  that  he  told  Munson  the  only 
way  would  be  to  raise  the  price  of  the  land ;  that  after  the 
talk  Munson  was  just  as  willing  as  Kellogg,  and  that  they 
agreed  to  go  to  Wessington  in  advance  of  Mr.  Phileo  and 
get  the  price  of  the  land  raiaedy  which  was  done.  The 
plaintiff  testified  that  it  was  agreed  to  divide  the  profits 
80  each  would  receive  a  third,  and  that  Kellogg  said,  "You 
had  better  go,  Phil;  take  time;  you  understand  these  things 
a  little  better  than  Munson  does;  you  can  go  along  and 
explain  matters,  and  Munson  will  be  there  as  a  witness;" 
that  they  then  went  to  Wessington,  and  out  to  the  Fullerton 
ranch,  where  they  took  dinner  with  Fullerton,  and  Fuller- 
ton  agreed  to  raise  the  price  of  the  land  to  f  18.50  an  acre, 
and  also  agreed  that  the  land  should  be  taken  with  a 
120,000  mortgage  against  it,  the  same  to  be  proportioned 
off  on  the  different  quarter  sections  or  half  sections.  After 
this  Kohl  and  Munson  had  certain  negotiations  concerning 
the  details  of  the  transaction,  all  the  parties  participat- 
ing. All  the  parties  testifying  agreed  that  Tredway  was 
to  have  f  500,  and  IMllerton  understood  this  arrangement. 
Fullerton  testified  that  when  Munson  came  to  his  ranch 
with  the  plaintiff  he  "introduced  him  as  a  partner  of  his 
interested  in  this  deal,  and  they  came  out  to  see  it."  The 
evidence  was  conflicting.  The  jury  found  in  favor  of  the 
plaintiff,  and  there  is  suf^cient  evidence  to  sustain  the 
verdict  It  must  be  considered,  therefore,  that  the  alle- 
gations of  the  petition  have  been  established  as  the  true 
facts  in  the  case.  It  is  therefore  unnecessary  to  detail  the 
evidence  at  length. 

It  is  contended  by  the  defendants  that  this  case  is  ruled 
by  IJorton  v.  Brink,  75  Neb.  575.  We  have  carefully  read 
the  entire  bill  of  exceptions,  and  there  is  a  substantial  dif- 
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ference  between  the  cases.  In  the  Norton  case  there  was  a 
rehearing.  The  first  opinion^  Norton  v.  Brink,  75  Neb. 
566,  held  that,  when  an  agreement  for  the  purchase  and 
sale  of  land  is  fully  performed,  an  action  may  be  main- 
tained against  the  person  holding  the  title  to  compel  an 
accounting  for  the  profits  realized.  On  the  rehearing  it 
was  held  that  a  parol  agreement  between  two  persons  to 
purchase  a  single  tract  of  land  together  or  "in  partner- 
ship," where  the  purchase  is  finally  made  by  one  of  them, 
and  he  pays  the  whole  of  the  purchase  price  and  takes  the 
title  to  himself,  the  other  simply  agreeing  to  pay  him  one- 
half  thereof  on  demand,  does  not  create  a  partnership  be- 
tween such  persons.  The  evidence  in  that  case  shows  Mrs. 
Norton  was  ready  to  furnish  her  share  of  the  purchase 
price,  but  was  never  allowed  to  pay  it,  and  the  sole  heir 
of  the  purchaser  sold  the  land  and  refused  to  account  to 
the  plaintiff,  Mrs.  Norton,  for  her  alleged  share  of  the 
profits.  C.  D.  Brink  purchased  the  land  through  Warren 
Pratt.  Pratt  dealt  with  C.  D.  Brink  alone,  and  Mrs.  Nor- 
ton had  no  part  in  the  negotiations  for  the  property,  and 
she  was  not  mentioned  in  connection  with  the  deal.  C.  D. 
Brink  paid  for  the  land  out  of  his  own  funds  by  a  check 
and  obtained  a  deed  from  the  owner.  C.  D.  Brink  died 
seized  of  the  land,  and  the  defendant  Jay  H.  Brink,  who 
was  his  sole  heir  at  law,  subsequently  sold  the  land  for 
f  6,400,  less  the  commission.  There  was  no  memorandum 
between  C.  D.  Brink  and  Mrs.  Norton  concerning  any 
joint  interest  in  the  land  or  the  purchase  of  it  There  was 
no  settlement  between  Mrs.  Norton  and  C.  D.  Brink,  and 
he  did  not  refuse  to  carry  out  the  contract  according  to 
the  oral  agreement,  because  he  died  without  making  any 
demand  for  the  payment  of  one-half  of  the  purchase  money 
by  Mrs.  Norton,  and  before  she  had  reimbursed  him,  and 
before  any  settlement  between  them.  An  action  was 
brought  by  Mrs.  Norton  against  Jay  H.  Brink,  sole  heir 
of  the  deceased.  She  was  defeated  in  the  district  court  for 
Buffalo  county,  and  on  appeal  the  judgment  of  the  district 
court  was  reversed ;  but  on  a  rehearing  it  was  affirmed  and 
the  former  judgment  of  this  court  was  overruled.    In  the 
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instant  case  the  plaintiff,  Kohl,  actively  participated  in 
the  transaction.  The  first  thing  to  do  was  to  get  an  agree- 
ment of  some  kind  out  of  FuUerton,  so  that  the  three  par- 
ties operating  together  could  handle  the  land.  Kohl  went 
along  to  see  Fullerton.  The  first  trip  which  Munson,  Kohl, 
Kellogg  and  Phileo  made  resulted  in  Fullerton  agreeing 
to  such  terms  as  would  enable  them  to  handle  the  land 
and  make  a  profit  out  of  it  if  they  were  successful.  Ful- 
lerton testified  that,  when  Munson  and  Kellogg  came  back 
to  see  him,  he  told  Munson  that  the  land  could  be  sold  the 
same  as  under  the  original  agreement.  This  original  agree- 
ment the  plaintiff  Kohl  helped  to  get  It  is  not  denied 
that  the  plaintiff  went  to  see  Fullerton,  and  that  the  plain- 
tiff and  Munson  got  Fullerton  to  agree  that  they  might 
fix  the  price  at  f  18.50  an  acre  so  far  as  the  purchaiser  was 
concem^ed.  Fullerton  was  only  to  get  f  15  an  acre  for  him- 
self. The  three  of  them,  the  plaintiff.  Kohl,  Munson  and 
Kellogg,  started  out  to  get  a  purchaser  for  Fullerton's 
land.  The  three  of  them  were  all  actively  in  it.  The 
plaintiff  Kohl  assisted  in  procuring  the  consent  of  Fuller- 
ton  to  cut  up  the  proposed  f  20,000  mortgage  and  to  place 
a  part  of  it  on  the  land ;  each  quarter  was  to  carry  such  an 
amount  as  it  would  conveniently  sustain.  This  made  the 
deal  possible.  Otherwise  it  was  not  possible.  The  pro- 
posed purchaser  of  the  land  to  be  bought  of  Fullerton  was 
any  man  with  money  enough  to  buy  that  the  three  of  them 
could  find  and  get  into  the  deal.  Munson  testified*  as  to 
what  the  arrangement  was,  f  18  an  acre,  less  50  cents  com- 
mission and  50  cents  an  acre  commission  that  Tredway 
was  to  get.  There  is  no  dispute  between  the  plaintiff, 
Kohl,  and  Munson  and  Fullerton  that  Tredway's  name 
was  on  this  paper.  The  plaintiff  Kohl  sold  the  interest  in 
the  land  which  Kellogg  got  to  Kellogg  himself.  Kohl  tes- 
tified that  he  agreed  with  Kellogg  to  take  half  of  Kellogg's 
interest,  and  that  Kellogg  made  a  settlement  with  him 
concerning  the  half  before  the  deed  was  executed.  Kel- 
logg did  not  testify,  and  therefore  there  was  no  testimony 
from  him  supporting  Munson's  evidence,  that  there  was  no 
97  Neb.  12 
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arrangement  with  the  plaintiff,  Kohl,  about  the  division  of 
the  profits.  Kellogg  paid  the  plaintiff  for  his  interest  in 
the  land.  Would  Kellogg  have  been  willing  to  pay  the 
plaintiff  anything  if  there  was  no  agreement  that  the 
plaintiff  should  participate  in  the  profits?  The  conduct 
of  Kellogg  seems  to  support  Kohl's  evidence.  Munson  re- 
membered that  he  handed  the  memorandum  to  Fullerton. 
He  does  not  appear  to  have  known  whether  Fullerton 
signed  it  or  not.  He  did  not  want  Shultheis  to  know  that 
there  was  any  memorandum,  and  very  naturally  under  the 
circumstances.  There  is  a  conflict  in  the  evidence,  yet 
enough  evidence  to  sustain  the  verdict,  and  for  this  reason 
it  ought  not  to  be  disturbed. 

A  careful  examination  of  the  case  of  Norton  v.  Brinks 
supra,  seems  to  be  required.  It  is  said  in  the  body  of 
the  opinion  in  that  case  that  Mrs.  Norton's  contention 
is  that  the  contract  established  a  partnership  between  her- 
self and  the  deceased,  and  therefore  comes  within  the  rule 
announced  in  Dale  v.  Hamilton,  5  Hare  (Eng.)  •SCO, 
Richards  v.  Grinnell,  63  la.  44,  Penwybacker  t?.  Leary,  65 
la.  220,  and  other  cases,  which  hold  that  a  contract  en- 
tered into  for  the  purpose  of  speculating  in  lands  is  not 
within  the  statute  of  frauds,  and  need  not  be  in  writing; 
that  where  the  parties  have  contracted  to  engage  in  the 
business  of  buying  lands  which  are  to  be  held  in  trust  for 
both  of  them,  and  they  are  to  have  equal  interests  and 
shares  in  the  common  speculation,  such  agreement  con- 
stitutes a  partnership,  and  the  action  by  one  partner 
against  the  other  for  an  accounting  as  to  the  partnership 
transactions  may  be  sustained,  although  the  partnership 
funds  may  be  invested  in  lands.  The  appellant  in  Norton 
i\  Brink,  supra,  did  nothing  upon  her  part.  She  con- 
tributed nothing.    She  did  not  receive  anything. 

Section  4,  ch.  32,  Comp.  St.  1911,  reads:  "The  pre- 
ceding section  shall  not  be  construed  to  affect  in  any  man- 
ner the  power  of  a  testator  in  the  disposition  of  Mb  real 
estate  by  a  last  will  and  testament,  nor  to  prevent  any 
trust  from  arising  or  being  extinguished  by  implication 
or  operation  of  law."    Section  4  contemplates  the  danger 
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of  doing  wrong  under  section  3,  and  endeavors  to  forbid 
and  prevent  the  perpetration  of  such  wrong.  Section  3 
reads :  "No  estate  or  interest  in  land,  other  than  leases 
for  a  term  not  exceeding  one  year  from  the  making  thereof, 
nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  op- 
eration of  law,  or  by  a  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surren- 
dering, or  declaring  the  same."  Because  of  the  existence 
of  section  4  it  is  made  clear  that  it  is  within  the  power  of 
a  court  of  equity  to  fasten  a  constructive  trust  upon  prop- 
erty where  it  is  obtained  by  commission  of  a  fraud,  actual 
or  constructive.  Section  4  expressly  provides  that  section 
3  shall  not  be  construed  to  prevent  any  trust  from  arising 
or  being  extinguished  by  implication  or  operation  of  law. 
This  provision  includes  resulting  and  constructive  trusts 
which  are  not  created  by  the  express  terms  of  a  contract. 
An  agent  instructed  to  purchase  property  for  his  princi- 
pal will  not  be  permitted,  without  his  principal's  knowl- 
edge and  consent,  to  become  the  purchaser  of  the  same 
property  for  himself. 

In  Pollard  v.  McKenney,  69  Neb.  742,  it  was  held,  as 
stated  in  the  syllabus :  "Where  a  wife  prevails  upon  her 
husband,  who  is  fatally  ill,  to  convey  certain  of  his  prop- 
erty to  her  by  promising  to  make  a  certain  disposition 
thereof  among  his  heirs  at  law,  it  will  be  presumed  from 
her  wilful  failure  to  make  such  disposition  that  her  prom- 
ise was  made  without  any  intention  of  performing  it,  and 
was  therefore  fraudulent."  Another  paragraph  of  the  syl- 
labus in  the  same  case  reads:  "Where  a  person  obtains 
the  legal  title  to  real  estate  belonging  to  another  by  means 
of  fraud,  actual  or  qpnstructive,  a  court  of  equity  will 
fasten  a  constructive  trust  upon  the  property,  and  convert 
the  grantee  or  those  claiming  under  him,  by  descent,  into 
trustees  of  the  l^al  title,  and  enforce  the  trust  for  the 
benefit  of  the  grantor  or  those  claiming  under  him."  There 
waB  a  rdiearing  in  this  ease,  and  another  opinion  was  de- 
livered.   The  former  opinion  was  adhered  to,  and  the  syl- 
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labus  was  further  enlarged  by  adding  to  it:  "A  decree 
establishing  a  constructive  trust  should  not  be  limited  to  a 
cancelation  of  the  conveyance  whereby  the  constructive 
trustee  acquired  title  to  the  land;  the  trust  should  be 
ascertained  and  enforced." 

We  adhere  to  the  views  expressed  in  Norton  v.  Brink, 
supra.  We  do  not  consider  that  the  evidence  shows  the 
establishment  of  a  partnership,  but  does  show  that  an  ar- 
rangement was  made  by  which  certain  stipulated  profits 
were  to  be  divided  among  the  three  persons  who  engaged 
in  the  transaction;  that  each  contributed  something,  and 
that  all  solicited  the  making  of  the  -terms  which  enabled 
them  to  carry  out  the  transaction ;  that  all  worked  at  the 
common  purpose,  and  that  all  are  rightfully  entitled  to  the 
division  contemplated. 

The  judgment  of  the  district  court  appears  to  be  right, 
and  it  is 

Affirmed. 


Arthur  J.  Rogers  v.  State  of  Nebraska. 

Filed  October  30,  1914.    No.  18,611. 

Oxlmlxial  Law:  Evidence:  Hearsay.  Where  the  plaintiff  in  error,  who 
was  conyicted  upon  the  charge  of  obtaining  money  by  false  pre- 
tenses, obtained  the  money  by  means  of  a  check  given  on  a  bank 
at  El  Paso,  Texas,  and  the  bank  refused  payment  of  the  check, 
and  sent  a  telegram  to  another  bank  characterizing  the  defendant 
as  a  fraud  who  had  never  had  an  account  in  the  bank  on  which 
he  had  drawn  his  check,  and  requesting  that  the  defendant  should 
be  apprehended,  such  telegram  is  not  admissible  in  evidence.  It 
will  be  regarded  as  a  communication  between  third  parties  and  aa 
mere  hearsay,  made  by  one  who  speaks  without  the  sanction  of  an 
oath  and  without  opportunity  for  cross-examination. 

Error  to  the  district  court  for  Lancaster  ^nn  nty:  Wil- 
LARD  E.  Stewart,  Judge.    Reversed. 

Sterling  F.  Mutz  and  Harold  M.  Noble,  for  plaintiff  in 
error. 
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Orant  G.  Martin,  Attorney  General,  and  Frank  E.  Edg- 
erton,  contra. 

Hamer,  J. 

The  plaintiff  in  error,  Arthur  J.  Rogers,  was  tried  and 
convicted  in  the  district  court  for  Lancaster  county.  He 
was  charged  with  the  crime  of  obtaining  money  under  false 
pretenses.  There  is  evidence  tending  to  show  that  he  rep- 
resented to  the  cashier  of  the  First  National  Bank  of  Have- 
lock,  H.  R.  Frank,  that  he  had  money  on  deposit  in  the 
Union  Bank  &  Trust  Company  of  El  Paso,  Texas,  subject 
to  check  and  more  than  suflftcient  to  pay  his  check  for  the 
«um  of  f  50,  being  the  check  which  he  presented  to  the  bank 
at  Havelock,  and  on  which  that  bank  paid  the  money. 

Several  errors  are  assigned  by  plaintiff  in  error;  but, 
as  at  least  one  of  the  assignments  must  be  sustained,  we 
will  content  ourselves  with  a  consideration  of  that  assign- 
ment. The  evidence  shows  that  after  the  check  had  b^en 
paid  by  the  bank  at  Havelock,  July  30,  1913,  that  bank 
sent  the  check  to  its  correspondent,  the  Central  National 
Bank  of  Lincoln,  Nebraska,  and  that  in  due  course  of  busi- 
ness it  reached  the  Union  Bank  &  Trust  Company  at  El 
Paso,  Texas,  on  or  about  August  7,  1913.  Payment  was 
refused.  Upon  the  trial  a  telegram  addressed  to  Central 
National  Bank  was  identified  by  the  agent  of  the  telegraph 
company  as  having  been  received  by  its  Lincoln  ojfice  in 
due  course  of  business,  and  by  an  oflftcer  of  the  bank  to 
which  it  was  addressed,  and  as  having  been  received  in 
the  regular  course  of  business  by  the  bank.  This  telegram, 
over  the  objection  of  plaintiff  in  error  that  it  was  irrele- 
vant, immaterial,  and  not  the  best  evidence,  was  received 
in  evidence.  It  was  also  objected  by  plaintiff  in  error 
that  it  was  not  shown  that  it  was  original,  and  that  no 
sufficient  foundation  had  been  laid,  and  that  it  was  hear- 
say. The  body  of  the  telegram  offered  in  evidence  reads : 
^*E1  Paso,  Texas,  Aug.  7,  1913.  Central  National  Bank, 
Lincoln,  Neb.  Items  totaling  seventy-five  dollars  signed 
Arthur  J.  Roger  on  us.  Yours  July  thirtieth  cleared  to- 
day.   Party  bank  fraud.    Never  an  account  here  and  un- 
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known  to  us  and  request  you  have  apprehended  and  re- 
port at  once  American  Bankers  Association  for  action. 
Has  been  operating  this  game  for  the  last  six  months.  If 
we  can  assist  you  command  us  further.  Union  Bank  & 
Trust  Co." 

The  matter  contained  in  the  telegram  was  the  statement 
of  one  not  under  oatli  and  not  attending  the  trial.  Its 
introduction  offered  no  opportunity  to  cross-examine  touch- 
ing the  matters  contained  in  it.  The  statement  is  clearly 
that  of  a  person  not  before  the  court,  and  not  subject  to 
cross-examination,  and  it  was  a  communication  by  one 
third  party  to  another.  In  Bedford  v.  State,  36  Neb.  702, 
there  was  consideration  of  the  same  sort  of  question.  The 
court  say :  "These  letters  were  not  written  to  the  plaintiflf 
in  error,  nor  in  answer  to  letters  sent  by  him,  nor  are  they 
in  any  way  connected  with  this  case.  Upon  what  theory 
they  were  admitted  we  are  at  a  loss  to  know.  Letters  of 
third  x)ersons  are  receivable  in  evidence  as  merely  collat- 
eral, introductory,  or  incidental  to  or  in  illustration  of 
the  testimony  which  the  witness  gives.  1  Chitty,  Criminal 
Law,  ♦368,  *369;  1  Phillips,  Law  of  Evidence  (4th  Am. 
ed.)  170.  As,  where  a  witness  testified  that  he  was  in- 
duced to  institute  proceedings  by  letters  of  a  third  party. 
Lewis  V.  Manly,  2  Yeates  (Pa.)  200.  But  the  letters  could 
not  be  received  as  evidence  of  the  facts  stated  in  them. 
5  Am.  Law  Register,  468.  *A11  acts,  declarations,  etc.,  made 
by  third  persons  are  obnoxious  to  two  objections:  (1) 
That  they  are  res  inter  alios  acta,  and  therefore  irrele- 
vant. (2)  That  they  are  mere  hearsay,  the  assertions  of 
parties  without  the  sanction  of  an  oath  and  opportunity 
for  cross-examination.' "  No  case  has  been  cited  where  a 
communication  of  this  kind  between  third  parties  has  been 
admitted.  The  telegram  was  highly  prejudicial,  and  it 
was  clearly  error  to  admit  it. 

The  bill  of  exceptions  shows  that  special  counsel  ap- 
peared in  the  case  to  assist  the  county  attorney.  He  ex- 
amined the  most  important  witnesses  for  the  state,  among 
others  Mr.  Moye,  the  secretary  of  the  bank  at  El  Paso. 
He  also  examined  Mr.  C.  E.  Sapp.    When  T.  R.  Sapp  was 


Vol.  97]  SEPTEMBER  TERM,  1914.  183 

Rogers  v.  State. 

recalled  he  conducted  his  examination.  He  closed  the  ar- 
gument to  the  jury.  He  was  anything  bat  mild  in  his  man- 
ner and  in  his  language,  and  was  such  a  prosecutor  as  is 
not  contemplated  by  the  statute.  Section  5599,  Rev.  St. 
1913,  provides  that  the  county  attorney  may  procure  as- 
sistance in  the  trial  of  any  person  charged  with  the  crime 
of  felony.  The  statute  contemplates  that  he  shall  be  paid 
by  the  county  board  for  his  services.  The  theory  of  the 
statute  is  that  an  impartial  prosecutor  will  be  selected  to 
assist  the  county  attorney  "under  the  direction  of  the  dis- 
trict court."  The  purpose  of  the  statute  is  to  exclude 
counsel  employed  by  private  capital  or  procured  by  i)ersons 
who  seek  their  own  self-interests,  or  who  wish  to  gratify 
personal  animosities.  This  method  of  selecting  assistant 
counsel  is  not  to  be  used  as  an  engine  of  oppression.  The 
employment  of  the  prosecutor  is  not  to  be  placed  in  the 
hands  of  wealth.  The  object  of  the  statute  was  to  put  these 
interests  out.  The  statute  looks  to  the  employment  of  an 
assistant  who  shall  stand  evenly  balanced  between  the  ac- 
cused and  the  state.  Special  counsel  seems  to  have  been 
crisp  in  his  temper  and  incisive  in  his  speech.  He  re- 
sented the  necessary  interruptions  of  counsel,  and  his  re- 
marks are  not  free  from  the  suggestion  of  personal  vio- 
lence. 

In  McKay  v.  State,  90  Neb.  63,  the  act  in  question  was 
discussed.  It  is  said  in  the  opinion  cited :  "We  are  not 
unmindful  of  the  fact  that  in  many  cases,  particularly  in 
sparsely  settled  counties,  young  lawyers  of  little  experience 
are  ofttimes,  from  necessity,  elected  to  the  office  of  county 
attorney,  and,  if  the  prosecution  of  felony  cases  were  left 
to  such  a  county  attorney  alone,  crime  might  go  unpun- 
ished. *  *  *  It  has  not  left  it  to  outside  parties  to 
select  the  assistant  counsel.  It  has  imposed  that  duty 
upon  the  county  attorney  and  district  court,  and  has  pro- 
vided that  the  county  attorney  may,  under  the  direction 
of  the  district  court,  procure  such  assistance.  Counsel  thus 
procured  will  not  be  actuated  by  sordid  motives.  ♦  ♦  ♦ 
It  is  just  as  much  the  duty  of  a  county  attorney  to  see 
that  an  innocent  man  is  not  convicted  as  to  see  that  the 
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guilty  receive  their  just  deserts.  ♦  ♦  ♦  Counsel  called 
to  assist  in  the  prosecution  should  govern  his  actions  in 
like  manner." 

When  counsel  are  brought  into  the  case  to  assist  the 
county  attorney,  all  the  reasons  that  requijre  fair  treat- 
ment of  the  accused  upon  the  part  of  the  county  attorney 
apply  to  his  assistant.  The  judgment  of  the  district  court 
is  reversed. 

Rb\^RSED  and  BmiANDED. 

Sedgwick,  J.,  concurs  in  the  conclusion. 
Rose,  J.,  not  sitting. 


Charles  Belangee  v.  State  of  Nebraska. 

Filed  Novembeb  12,  1914.    No.  18,424. 

1.  Contempt:  Jurisdiction:  Affidavit.  "An  affidavit  alleging  material 
facts  on  Information  and  belief  does  not  give  a  court  Jurisdiction 
of  a  contempt  proceeding."  Freeman  v.  City  of  Huron,  8  S.  Dak. 
436. 


:  :  Information.  "Proceedings  for  contempt  not  com- 
mitted in  the  presence  of  the  court  are  instituted  by  filing  an 
information  under  oath  stating  the  facta  constituting  the  alleged 
contempt  The  charge  should  be  stated  in  a  positive  manner,  and 
it  is  not  sufficient  for  the  affiant  to  allege  that  he  'is  informed  and 
believes'  certain  material  facts."    Ludden  v.  State,  31  Neb.  429. 

:   :   Affidavit.     "The  statements  must  be  as  of  the 

personal  knowledge  of  the  affiant,  They  may  not  be  on  informa- 
tion and  belief."    Herdman  v.  State,  54  Neb.  626. 

:   :   .     "The  affidavit  in  such  a  proceeding  ia 


jurisdictional."    Herdman  v.  State,  54  Neb.  626. 

Error  to  the  district  court  for  Douglas  county :  Willis 
G.  Sears,  Judge.    Reversed  and  dimnissed. 

Benjamin  S.  Baker,  for  plaintiff  in  error. 
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Orant  G.  Martin,  Attorney  General^  and  Frank  E.  Edg- 
erton,  contra. 

Reese,  C.  J. 

This  is  a  proceeding  in  error  to  the  district  court  for 
Douglas  county  in  a  case  where  plaintiff  in  error,  who 
will  hereafter  be  referred  to  as  defendant,  was  found 
guilty  of  contempt  of  court  in  an  attempt  to  corrupt  a 
juror  in  a  case  on  trial  in  said  court.  As  shown  by  the 
transcript,  the  proceeding  was  inaugurated  by  the  filing 
of  an  information  by  the  county  attorney  charging  the  ac- 
cused with  the  specific  offense.  The  charge  contained  in 
the  information  constitutes  a  constructive  criminal  con- 
tempt; that  is,  that  the  act,  consisting  of  an  attempt  to 
bribe  a  juror,  was  not  committed  in  the  presence  or  hear- 
ing of  the  court,  nor  near  the  court  when  and  where  it  was 
in  session.  The  information  was  filed  without  any  previous 
proceedings.  It  is  in  the  exact  form  of  an  information  in 
a  criminal  prosecution,  with  the  exception  that  at  its 
close  it  is  alleged  that  the  acts  committed  were  "contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Nebraska, 
and  in  contempt  of  said  district  court  and  its  dignity/^  a 
phrase  not  essential  to  the  validity  of  a  charge  either  in  an 
ordinary  criminal  prosecution  or  a  prosecution  of  this  char- 
acter. It  is  claimed  that  the  verification  of  the  informa- 
tion is  not  sufficient,  for  the  reason  it  is  not  positively 
sworn  to;  the  recital  in  the  affidavit  being  that  "the  facts 
set  forth  in  said  information  are  true,  to  the  best  of  my 
knowledge  and  belief."  After  the  filing  of  the  informa- 
tion, defendant  raised  the  question  of  jurisdiction  by  proper 
motions,  objections,  and  exceptions,  all  of  which  were  over- 
ruled, when  he  entered  his  plea  of  not  guilty,  with  a  gen- 
eral denial  of  the  allegations  of  the  information.  A  trial 
WB&  had  to  the  district  court  resulting  in  finding  defendant 
guilty  as  charged  in  the  information.  A  motion  for  a  new 
trial  was  filed  and  overruled,  also  a  motion  in  arrest  of 
judgment  was  filed,  and  which  also  was  overruled,  when 
defendant  was  sentenced  to  pay  a  fine  of  $500  and  to  be 
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imprisoned  in  ihe  county  jail  for  a  period  of  six  months 
and  to  pay  the  costs  of  prosecution.  The  case  is  now  here 
for  review ;  one  of  the  contentions  being  that  the  court  w^as 
without  jurisdiction  to  hear  the  case  or  render  any  judg- 
ment 

Upon  the  question  as  to  the  veriftcation  of  the  informa- 
tion, it  has  been  held  in  this  state  that  the  affidavit  re- 
quired in  cases  of  contempt  is  jurisdictional.    Crondy  v. 
State,  13  Neb.  445;  Ludden  v.  State,  31  Neb.  429;  Hwo- 
thome  V.  State,  45  Neb.  871 ;  Herdman  v.  State,  54  Neb.  626. 
In  this  case  the  information,  filed  by  the  county  attorney, 
must  be  taken  as  the  affidavit  upon  which  the  jurisdiction 
depends.     There  were  two  other  affidavits  presented  to 
the  judge,  which  he  delivered  to  the  county  attorney,  as 
shown  by  the  bill  of  exceptions,  but  they  do  not  constitute 
any  part  of  the  basis  of  the  prosecution.    In  fact,  in  so  far 
as  the  information  is  concerned,  they  are  ignored.     The 
affidavit  of  verification  was  made  by  the  county  attorney. 
We  know  of  no  rule  of  law  requiring  the  affidavit  to  be 
made  by  him,  nor  do  we  find  any  provision  or  decision 
making  it  his  special  duty  so  to  do.     The  affidavit  must 
be  treated  the  same  as  if  made  by  any  private  person.     It 
is  the  settled  law  that  ^'the  affidavit  must  state  positive 
knowledge;  if  on  information  and  belief,  it  is  insufficient." 
Herdman  v.  State,  supra,  citing  Ludde^ii  v.  State,  supra, 
Gandy  v.  State,  supra;  Freeman  v.  City  of  Huron,  8  S. 
Dak.  435;  Thomas  v.  People,  14  Colo.  254;  4  Ency.  PL  & 
Pr.  779,  780.    As  we  have  seen,  the  affidavit,  or  infornoia- 
tion,  was  not  sworn  to  in  the  positive  form.     In  other 
words,  it  did  not  state  "positive  knowledge"  of  the  facta  . 
charged  in  the  body  of  the  information.     To  state  that 
the  facts  are  true  to  the  best  of  one's  "knowledge  and  be- 
lief falls  far  short  of  the  statement  that  the  affiant  knows 
them  to  be  true,  which  is  essential  in  a  charge  of  con- 
tempt.   This  want  of  jurisdiction  was  urged  from  the  be- 
ginning to  the  end  of  the  proceeding.    The  law  governing 
the  verification  of  informations  in  criminal  prosecutions  is 
upon  an  entirely  different  basis.     It  is  required  that  the 
charge  be  made  by  the  prosecuting  attorney,  after  a  pre- 


Vol.  97J  SEPTEMBER  TBBM,  1914.  187 

Belangee  y.  State. 

liminary  examinatian  in  which  the  facts  are  established^ 
often  by  a  great  number  of  witnesses  testifying  to  separate 
and  di£rtinct  facts  consisting  of  circumstances,  which  would 
be  impossible  if  perscmal  knowledge  by  the  prosecutor  was 
required.  In  such  cases  the  accused  party  is  entitled  to  a 
jury  trial,  the  jury,  and  not  the  court,  deciding  all  ques- 
tions of  fact,  but  this  is  not  true  in  contempt  proceedings. 
The  law  seeks  to  protect  the  citizen  from  such  prosecutions 
imless  some  one  make  the  charge  upon  his  personal  knowl- 
edge, when  the  case  is  brought  before  the  court,  heard  and 
decided  by  the  court,  not  by  a  jury,  and  in  a  summary  way 
disposed  of.  The  law  upon  that  subject,  as  declared  by 
the  courts,  is  reasonable — ^a  necessary  and  just  protection 
to  the  person  charged.  The  statement  in  an  affidavit  of 
verification  refers  to  the  charges  contained  in  the  body  of 
the  affidavit,  and  by  which  they  are  modified  to  the  same 
extent  as  if  the  same  language  accompanied  each  state- 
ment of  fact.  Under  averments  and  affidavits  of  the  kind 
before  us,  it  would  be  difficult,  if  not  impossible,  to  con- 
vict any  one  of  perjury  in  making  the  affidavit  and  charge, 
however  false  they  might  be.  The  defense  that  the  affiant 
believed  the  statement  to  be  true  according  to  the  best  of 
his  knowledge  would  be  an  absolute  defense  in  a  prosecu- 
tion for  perjury.  As  said  by  Judge  Maxwell  in  Ludden  v. 
Stifte,  supra:  The  court  is  not  informed  "upon  what 
grounds"  the  affiant  "based  his  belief.  His  informant  may 
have  been  a  'busy-body'  who  meddled  in  the  affairs  of 
others  without  knowledge  or  judgment,  and  his  belief  may 
have  been  based  on  the  idle  statements  of  those  who  knew 
nothing  of  the  matter."  It  is  very  clear  that  the  charge 
made  against  the  defendant  was  not  sufficient,  and  the 
objection  to  the  jurisdiction  should  have  been  sustained. 

The  judgment  of  the  district  court  is  reversed  and  the 
proceedings  dismissed. 

Reversed  and  dismissed. 

BosE,  J.,  dissents. 

Sedgwick,  J.,  dissenting. 

The  opinion  assumes  that  the  evidence  is  sufficient,  and 
disposes  of  the  case  on  the  insufficiency  of  the  informa- 
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tion.  The  statute  makes  the  acts  charged  a  crime  that 
may  be  punished  by  indictment  or  preliminary  examina- 
tion and  information  and  jury  trial,  or  as  a  contempt  of 
court.  Section  8238,  Rev.  St.  1913,  provides  that  punish- 
ment for  contempt  shall  not  be  a  bar  to  indictment  and 
trial  by  jury. 

In  this  case  there  was  no  indictment  nor  preliminary 
examination.  The  information  states  the  facts  constitut- 
ing the  contempt  of  court,  and  then  says:  "In  contempt 
of  the  said  district  court  and  its  dignity,"  it  is  a  proceed- 
ing for  contempt.  It  contains  some  allegations  that  would 
be  necessary  in  an  indictment,  and  probably  some  other 
surplusage,  but  this  would,  of  course,*  not  invalidate  the 
information,  if  otherwise  suflGicient.  The  allegations  of 
the  information  are  positive,  but  the  verification  by  the 
county  attorney  is  upon  belief.  The  opinion  holds  it  void 
because  of  the  form  of  the  verification.  The  question  nat- 
urally arises:  How  can  a  prosecution  for  contempt  in 
such  case  be  instituted?  It  will  rarely,  perhaps  never, 
happen  that  any  one  person  will  of  his  own  knowledge 
know  all  the  facts  necessary  to  constitute  the  offense.  It 
would  seem  that  the  statute  which  provides  that  "the 
party,  upon  being  brought  before  the  court,  shall  be  noti- 
fied of  the  accusation  against  him,  and  have  a  reasonable 
time  to  make  his  defense"  (Rev.  St.  1913,  sec.  8237),  does 
not  contemplate  any  very  formal  proceeding.  This  statute 
seems  to  be  all  that  there  is  in  the  statutes  in  regard  to 
information  or  proceeding  for  constructive  contempts.  It 
may  be  that  this  court  in  some  earlier  cases  has  gone  too 
far  in  adding  formalities.  The  cases  cited  in  the  opinion, 
Ludden  v.  State,  31  Neb.  429  (violation  of  an  injunction), 
the  prosecution  was  to  enforce  property  rights,  and  neither 
the  afl&davits  nor  evidence  showed  that  the  defendant  had 
anything  to  do  with  violating  the  injunction ;  Herdman  t\ 
State,  54  Neb.  626  (injunction) ;  Gaudy  v.  State,  13  Neb. 
445  (attempt  to  bribe  witness) ;  and  Hawthorne  v.  State, 
45  Neb.  871 — all  hold  that  the  information  must  state  the 
facts  positively;  that  is,  the  "accusation"  against  the  de- 
fendant, of  which  he  must  be  notified  and  have  time  to 
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make  defense  (section  8237),  must  be  in  direct  and  un- 
equivocal terms,  and  not  guesswork.  None  of  tliem  holds 
that  it  must  be  positively  verified,  and  in  one  of  them 
(Gandy  v.  State)  it  would  seem  there  was  no  verification 
at  all,  but  that  fact  is  not  discussed. 

If  knowledge  of  an  attempt  to  bribe  jurors  comes  to 
the  court,  it  may,  and  should,  direct  the  prosecuting  at- 
torney to  investigate,  and,  if  suflBcient  evidence  is  found, 
prosecute.  The  county  attorney  cannot  make  the  verifica- 
tion under  this  decision,  and  there  is  no  provision  to  com- 
pel witnesses  who  knew  the  facts  to  make  complaint.  It 
would  seem,  then,  that  proceedings  for  contempt  in  such 
cases  are  done  away  with  by  the  opinion.  There  remains 
the  slow  and  doubtful  prosecution  by  indictment  or  pre- 
liminary examination,  but  this  leaves  the  court  helpless 
for  the  time  being.  He  might  adjourn  the  term  until  a 
grand  jury  or  examining  magistrate  could  act.-  When  a 
prosecution  for  constructive  contempt  is  instituted  for  the 
purpose  of  enforcing  a  property  right,  or  some  similar 
purpose,  the  facts  ought  to  be  plainly  and  directly  stated 
so  that  the  court  may  know  that  the  prosecution  is  in 
good  faith.  Perhaps,  in  such  case  the  court  might  require 
that  the  statement  of  facts  be  positively  verified,  though 
this  court  has  never  so  held.  But  when  the  contempt  is  a 
public  crime,  and  the  court  requires  the  public  prosecutor 
to  formulate  the  '^accusation"  against  the  defendant  so 
that  he  can  be  notified  thereof  when  he  is  "brought  be- 
fore the  court,"  as  the  statute  requires,  and  the  prosecutor 
makes  the  information  stating  all  the  facts  plainly  and 
fully,  there  is  no  statute  requiring  such  information  to 
be  positively  verified.  The  majority  opinion,  seems  to  me 
to  introduce  an  unnecessary  technicality  not  imposed  by 
the  statute. 

Letton,  J.,  concurs  in  this  dissent 
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Albert  W.  Johnston  bt  al.,  APPEUiANTS,  v.  Wiujam 
Prank  bt  al,,  appellees. 

Filed  Notembeb  12,  1914.    No.  17,883. 

1.  Executors  and  Adminlstiaton:  Settino  Aside  Administsatob's 
Deed:  Fraud:  Burden  of  Proof.  In  an  action  to  set  aside  an 
administrator's  deed  for  fraud  and  conspiracy,  the  burden  of  proof 
is  on  the  plaintiff  to  establish  the  alleged  fraud  and  conspiFacy  by 
a  preponderance  of  the  evidence. 

2.  :  Sale  of  Land:  Claims.    The  land,  which  is  not  the  family 

homestead  of  an  intestate,  may  be  sold  by  the  administrator  when 
necessary  to  pay  the  debts  of  the  decedent;  and  a  claim  by  his 
widow  for  money  advanced  by  her  in  paying  a  portion  of  such 
debts  may  be  properly  allowed  as  a  claim  against  his  estate. 

3.  Homestead:  Suit  to  Set  Aside  Administrator's  Deed:  Sufficdcnct 
OF  Evidence.  The  testimony  examined,  and  found  sufficient  ta 
establish  the  fact  that  the  land  in  question  was  not  the  home- 
stead of  the  decedent  at  the  time  of  his  death. 

4.  Executors  and  Administrators:  Appointment:  Validity:  Burden  of 
Proof:  Presumptions.  Where  the  plaintiff  alleges  that  the  ap- 
pointment of  the  widow  as  administratrix  of  the  estate  of  her 
deceased  husband  was  void  because  her  appointment  was  not  made 
at  the  time  fixed  by  the  published  notice,  it  is  incumbent  upon  the 
plaintiff  to  establish  that  fact  by  a  preponderance  of  the  evidence. 
The  county  court  being  a'  court  of  record,  there  is  a  presumption 
in  favor  of  the  regularity  of  its  proceedings;  and  the  introduction 
of  only  a  part  of  the  proceedings  in  evidence  will  not  rebut  the 
presumption  of  regularity. 

5.   :  Suit  to  Set  AsmE  Administrator's  Deed:  SuFFicneNCfT  of 

Evidence.  Where  it  appears  from  the  evidence  that  the  adminis- 
tratrix filed  a  petition  in  the  district  court  of  the  county  where 
the  land  was  situated;  that  notice  of  the  hearing  of  the  application 
was  duly  served  on  all  persons  interested  in  the  estate;  that  on 
the  hearing  of  the  application  the  license  was  granted,  and  was 
filed  with  the  clerk  of  the  court;  that  the  administratrix  there* 
after  filed  the  bond  and  the  oath  required  by  law  in  such  cases, 
and  after  giving  proper  notice  sold  the  land  at  public  sale  for 
its  full  value,  for  the  purpose  of  paying  the  debts  of  her  deceased 
husband;  that  the  sale  was  examined  and  confirmed,  and  a  deed 
made  to  the  purchaser  under  the  order  of  the  court;  that  the 
license  was  recorded  in  the  complete  record;  all  of  the  proceedinga 
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being  Tegttlar,  the  deed  of  the  Jidministratrlz  will  not  be  declared 

¥Oid. 

6.  BMa  DisHVKOved.  The  dicta  in  Stack  v,  Royce,  S4  Neb.  888,  and 
Veeder  v.  McKinley''Lannif^  Loan  d  Tru9t  Co.,  81  Neb.  892,  pointed 
out  in  the  opinion,  disapproved. 

ApwiAL  from  the  district  court  for  Morrill  county: 
BALrac  W.  HoBArRT,  JuDGB.    Affirmed. 

Williams  &  WilliwrM  and  Hoagland  d  Hoaglandy  for  ap- 
pellanta 

O.  J.  Hunt,  F.  A.  Wright  and  J.  G.  Mothersead,  contra. 

Barnes,  J. 

Action  by  the  heirs  of  William  Johnston,  deceased,  to 
set  aside  an  administrator's  deed  and  quiet  their  alleged 
title  to  a  part  of  the  west  half  of  the  southwest  quarter  of 
section  26,  township  21  north,  of  range  52  west  of  the  6 
p.  M.,  situated  in  Morrill  county,  Nebraska. 

Plaintiffs'  petition  set  out  the  title  of  William  Johnston 
to  the  land,  his  death,  and  their  heirship.  The  petition 
further  set  forth  the  probate  proceedings  and  adminis- 
trator's sale  of  the  land  in  question  to  the  defendant  Wil- 
liam Frank,  land  the  conveyance  by  him  to  his  codefendant, 
the  Tri-State  Land  Company.  The  petition  specifically 
pointed  out  the  objections  which  plaintiffs  contend  render 
void  the  title  acquired  by  Frank.  They  are,  in  substance, 
as  follows:  First.  That  the  land  was  the  family  home- 
stead of  William  Johnston  at  the  time  of  his  death,  and 
therefore  exempt  from  sale  for  the  payment  of  his  debts. 
Second.  It  charged  fraud  and  conspiracy  by  the  defend- 
ants to  defraud  the  plaintiffs  of  their  title.  Third.  The 
petition  set  forth  certain  defects  in  the  notice  of  applica- 
tion for  letters  of  administration,  and  alleged  that  the 
hearing  was  not  had  on  the  day  set.  Fourth.  It  was  al- 
leged that  there  were  no  debts  against  the  estate  of  Wil- 
liam Johnston,  deceased.  Finally,  it  was  alleged  that  the 
license  to  sell  was  void  because  of  an  alleged  failure  to 
serve  a  copy  of  the  notice  to  show  cause  on  the  infant 
heirs. 
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Defendants  in  their  answer  admitted  that  the  title  to  the 
premises  was  formerly  in  William  Johnston.  The  relation- 
ship of  the  plaintiffs  to  William  Johnston,  and  the  appoint- 
ment of  the  administratrix,  the  procuring  of  the  license 
to  sell,  the  administratrixes  sale,  and  the  conveyance  of  the 
land  by  Frank  to  the  Tri-State  Land  Company  were  also 
admitted.  Defendants  denied  that  the  land  was  the  fam- 
ily homestead  of  William  Johnston,  deceased,  and  denied 
all  allegations  as  to  fraud  and  irregularities  in  the  pro- 
bate proceedings  and  the  sale  of  the  land  by  the  admin- 
istratrix. The  trial  resulted  in  a  judgment  for  the  de- 
fendants. From  this  judgment  the  plaintiffs  have  ap- 
pealed. 

The  evidence  discloses  that  William  Johnston  died  in- 
testate some  time  in  the  year  1904;  that  at  the  time  of 
his  death  he  was  running  a  hotel  in  Bayard,  Nebraska,  and 
had  left  the  land  in  question  some  five  years  before  his 
death.  It  also  appears  that  he  was  indebted  to  several 
persons,  including  bills  for  lumber,  money  due  a  building 
and  loan  association,  grocery  bills,  meat  bills,  and  other 
debts,  some  of  which  his  widow,  Anna  C.  Johnston,  had 
paid  by  money  advanced  by  herself.  Mrs.  Johnston  tes- 
tified that  she  was  desirous  of  paying  these  debts,  and  she 
therefore  concluded  to  sell  the  laud  to  William  Frank,  who 
was  at  that  time  purchasing  large  amounts  of  land  in  that 
vicinity.  Frank  testified  as  follows:  "I  stated  that  I 
would  purchase  the  land,  and  we  (meaning  himself  and 
Mrs.  Johnston)  agreed  upon  the  price.  But  on  looking 
up  the  record  I  told  her  that  it  would  be  necessary  that 
the  land  be  sold  at  judicial  sale  and  asked  her  if  there  was 
any  reason  for  a  judicial  sale,  and  she  said  that  there 
were  debts  to  be  paid,  and  they  had  to  sell  something  to 
pay  them;  and  I  explained,  and  we  agreed,  that  it  would 
have  to  go  through  a  judicial  sale  and  be  sold,  the  estate 
to  pay  all  the  costs,  and  that  I  would  bid  $400  for  the 
land  at  that  sale.  This  agreement  was  carried  out,  and 
the  land  was  purchased  by  me  for  $400."  It  appears  from 
the  evidence  that  Mrs.  Johnston,  after  her  talk  with  Frank, 
proceeded  to  have  the  estate  of  her  deceased  husband  pro- 
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bated.  She  employed  L.  L.  Eaymond  of  Scottsbluff,  Ne- 
braBka,  to  act  as  her  attorney.  Mr.  Baymond  was  neither 
the  attorney  for  the  Tri-State  Land  Company  nor  for  Mr. 
Frank.  There  was  no  attorney  at  Bayard,  and  Mr.  Frank 
asked  Mrs.  Johnston  who  she  desired  to  act  for  her,  and 
suggested  that  she  might  employ  Mr.  Raymond.  She  there- 
upon employed  him.  It  appears  that  proper  probate  pro- 
ceedings were  had,  and  claims  were  filed  against  the  estate, 
among  others  was  one  for  Mrs.  Johnston  for  the  bills  which 
she  had  paid  that  the  estate  owed.  It  is  suggested  in 
appellants'  brief  that  if  she  paid  any  bills  it  must  have 
been  with  money  belonging  to  the  estate.  There  is  no  evi- 
dence to  support  this  statement,  and  Mrs.  Johnston  her- 
self testified  that  the  bills  were  paid  with  money  she  earned 
in  the  hotel.  The  amount  of  the  claims  which  were  al- 
lowed against  the  estate  were  something  like  |700.  License 
to  sell  the  land  was  granted.  The  sale  was  duly  advertised, 
and  at  the  sale  the  land  was  purchased  by  William  Frank 
for  f  4(M).  The  testimony  of  both  William  Frank  and  the 
witness  Baymond  was  that  Mr.  Baymond,  at  the  request 
of  the  administratrix,  cried  the  sale  in  her  presence.  It 
is  contended,  however,  that  fraud  was  shown  because  the 
widow  did  not  understand  the  proceedings,  and  that  there 
was  a  fraudulent  conspiracy  between  Frank  and  Baymond 
to  secure  title  to  the  land.  These  claims  are  conclusively 
rebutted,  not  only  by  the  testimony  of  Mr.  Baymond  that 
she  understood  the  proceedings,  but  also  by  letters  which 
she  wrote  him  showing  clearly  that  she  understood  all  the 
proceedings  and  cheerfully  signed  such  papers  as  were 
presented  to  her,  and  understood  the  whole  transaction. 
It  appears  that  she  went  alone  to  Sidney,  the  county  seat, 
and  transacted  a  large  part  of  the  business  herself.  The 
testimony  shows  beyond  question  that  she  desired  to  have 
the  land  sold  for  the  purpose  of  paying  the  debts  of  her 
deceased  husband.  It  also  appears  that  the  land,  at  the 
time  it  was  sold,  brought  its  full  value,  to  wit,  f  4(K).  The 
plaintiffs  introduced  no  evidence  to  contradict  this  testi- 
mony, but  assert  in  their  brief  that  the  value  must  be  too 
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low,  because  in  that  vicinity  lands  later  sold  for  |35  an 
acre.  It  is  also  stated  in  appellants'  brief  that  the  f400' 
was  paid  to  Mrs.  Johnston  at  the  time  she  gave  a  quit- 
claim deed,  and  that  nothing  was  paid  at  the  adminis- 
tratrix's sale.  The  record  is  void  of  any  evidence  that 
would  justify  this  assertion.  The  testimony  shows  that 
Mr.  Frank  was  engaged  in  purchasing  thousands  of  acres 
of  land  in  the  vicinity  of  Bayard,  and  it  is  unreasonable 
to  suppose  that  he  would  pay  his  money  for  the  land  with- 
out investigating  the  title.  Mrs.  Johnston  testified  that 
the  money  was  left  in  the  bank  at  Bayard,  Nebraska,  and 
it  is  reasonable  to  suppose  that  it  was  left  there  to  be 
paid  over  if  Prank  bid  the  |400,  as  was  expected. 

It  is  further  contended  by  appellants  that  fraud  was 
established,  because  Prank  agreed  to  bid  f  400  at  the  ad- 
ministratrix's sale.  If  this  was  a  fact  many  of  the  judi- 
cial sales  in  the  state  of  Nebraska  are  fraudulent  It  i» 
often  the  practice  of  parties  interested  to  get  some  per- 
son to  agree  to  bid  a  certain  amount  before  they  offer 
lands  at  a  public  sale.  In-  the  case  of  Norman  v.  Olney, 
64  Mich.  553,  the  validity  of  an  administrator's  sale  was 
in  question.  It  was  urged  that,  because  the  purchaser 
agreed  to  bid  |40  an  acre,  and  the  land  was  sold  to  him^ 
the  sale  was  fraudulent.  The  court  disposed  of  this  con- 
tention as  follows:  "There  was  absolutely  no  evidence 
tending  to  show  that  Born  and  the  defendant  were  not 
purchasers  in  good  faith.  On  the  contrary,  they  paid  for 
the  land  all  that  it  was  considered  to  be  worth,  and  the 
only  thing  urged  against  the  bona  fides  of  the  transaction 
on  their  part  is  the  fact  that  they  agreed  to  bid  |40  an 
acre  if  the  executor  would  obtain  license  from  the  court 
to  sell  it.  The  sale,  however,  was  properly  noticed  accord- 
ing to  law,  and  such  agreements  to  bid  are  often  secured 
before  sale  by  executors  and  others  at  judicial  sales.  Such 
an  agreement  could  not  and  did  not  interfere  with  others 
bidding  higher  if  they  so  desired." 

As  we  view  the  evidence,  plaintiffs  failed  to  establish 
any  of  the  allegations  of  fraud. 
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It  is  further  contended  that  the  land  was  the  homestead 
of  William  Johnston,  deceased,  and  therefore  could  not 
be  sold  for  the  payment  of  his  debts.  The  testimony  shows 
beyond  question  that  Johnston  and  his  family  had  removed 
from  the  land,  and  had  been  living  in  the  hotel  at  Bayard 
some  five  years  prior  to  his  death;  at  that  time  he  was 
running  the  hotel,  and  had  never  decided  to  change  his 
occupation.  His  family  lived  in  the  hotel  with  him.  The 
part  of  the  land  occupied  by  Johnston  and  his  family  when 
they  lived  on  it  was  not  the  west  half  sold  by  the  adminis- 
tratrix to  the  defendant  William  Prank.  After  Johnston 
left  the  land  and  moved  to  the  hotel  he  sold  the  part  of  the 
land  on  which  was  situated  the  house  and  improvements 
to  a  third  party,  and  it  was  owned  by  such  third  party 
at  the  time  of  his  death.  It  is  true  that  Mrs.  Johnston 
afterwards  repurchased  it.  The  testimony  clearly  shows 
that  the  land  in  question  herein  was  not  the  family  home- 
stead of  William  Johnston  at  the  time  of  his  death. 

The  appellants  also  challenge  the  validity  of  the  ap- 
pointment of  Mrs.  Johnston  as  administratrix  of  the  es- 
tate of  her  deceased  husband,  for  the  alleged  reason  that 
her  appointment  was  not  made  at  the  time  fixed  by  the 
published  notice.  It  appears,  and  the  plaintiffs  alleged  in 
their  petition,  that  letters  of  administration  were  issued 
to  Mrs.  Johnston  by  the  probate  court  of  Cheyenne  county, 
and  that  fact  was  admitted  by  the  defendants.  It  further 
appears  that  her  petition  was  filed  in  the  county  court  on 
the  20th  day  of  May,  1904 ;  that  a  hearing  on  the  petition 
was  ordered  by  the  county  judge,  the  date  of  the  hearing 
being  fixed  on  the  16th  day  of  June;  that  notice  thereof 
was  published  in  the  Bayard  Transcript,  a  weekly  newspa- 
per published  in  the  county,  for  four  successive  weeks  prior 
to  the  day  of  the  hearing.  It  is  evident  that  the  hearing 
was  continued ;  that  service  was  had  upon  the  minor  heirs ; 
and  that  Mrs.  Johnston  was  appointed  administratrix  of 
the  estate  of  her  deceased  husband.  The  testimony  shows 
that  the  proceedings  were  recorded  in  Book  No.  2  of  the 
records  of  the  county  court,  on  pages  247-254,  and  pages 
604-605.    Of  these  records  plaintiffs  produced  in  evidence 
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only  the  order  to  show  cause,  service  thereof,  and  the  affi- 
davit of  the  publisher  of  the  Bayard  Transcript  that  the 
order  was  duly  published  for  four  consecutive  weeks  prior 
to  the  hearing.  It  must  be  observed  that  the  county  court 
is  a  court  of  record ;  that  all  presumptions  will  be  indulged 
as  to  the  regularity  of  its  proceedings,  and,  in  the  absence 
of  proof  to  the  contrary,  such  presumptions  are  conclusive. 
It  follows  that  the  plaintiffs  failed  to  show  that  Mrs.  John- 
ston's appointment  was  void. 

The  bill  of  exceptions  shows  that  all  of  the  proceedings 
in  the  district  court  for  a  license  to  sell  the  land  in  ques- 
tion at  administratrix's  sale  were  regular.  But  it  is  con- 
tended that  the  sale  was  void  because  the  license  was  not 
recorded  in  the  journal  of  that  court  prior  to  the  day  on 
which  the  land  was  sold.  This  fact,  however,  does  not 
clearly  appear  from  the  evidence. 

Section  1451,  Rev.  St  1913,  provides:  "In  all  cases 
where  the  judge  shall  order  a  sale  of  any  real  estate,  while 
sitting  at  chambers,  he  shall  make  out  in  wTiting  a  copy 
of  such  order,  and  cause  the  same  to  be  filed  in  the  office 
of  the  clerk,  who  shall  thereupon  record  such  order,  before 
any  sale  shall  be  made  as  aforesaid." 

It  appears  from  the  evidence  that  the  judge  of  the  dis- 
trict court  made  out  the  order,  which  was  filed  by  the 
clerk  long  before  the  sale  was  made,  and  the  complete  rec- 
ord, which  the  defendants  introduced  in  evidence,  shows 
that  the  order  was  recorded,  but  it  was  not  shown  when  it 
was  recorded  in  such  record.  In  the  absence  of  any  evi- 
dence to  the  contrary,  it  may  be  presumed,  however,  to 
have  been  recorded  before  the  sale. 

In  Stack  v.  Royce,  34  Neb.  833,  the  question  here  pre- 
sented was  discussed,  and,  while  the  language  of  the  court 
as  contained  in  the  opinion  indicates  that  the  filing  and  re- 
cording of  the  order  was  jurisdictional,  still  the  syllabus 
of  the  case,  which  is  supposed  to  cover  all  of  the  points  de- 
cided, reads  as  follows:  "Such  petition  and  the  license 
must  be  filed  in  the  office  of  tKe  clerk  of  the  district  court 
of  the  county  in  which  administration  was  granted." 
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The  question  was  again  considered  in  Vceder  v»  McKin- 
ley-LanrUng  Loan  d  Trust  Co.,  61  Neb.  892,  where,  after  a 
lengthy  discussion,  it  was  held :  "An  order  or  license,  to 
an  administrator  to  sell  real  estate  of  an  intestate,  granted 
by  a  judge  sitting  at  chambers,  must  be  filed  in  the  office 
of  the  clerk  of  the  district  court  of  the  county  in  which 
letters  of  administration  are  issued,  before  the  adminis- 
trator is  empowered  and  authorized  to  sell  such  real  es- 
tate." 

The  exact  question  here  presented  was  not  involved  in 
either  of  these  cases,  and  it  must  be  observed  that  the  pro- 
vision in  the  statute,  "who  shall  thereupon  record  such 
order,"  seems  to  relate  alone  to  a  duty  imposed  upon  the 
clerk  of  the  court,  and  not  to  what  the  administrator  is 
required  to  do.  It  must  be  further  observed,  however,  that 
the  administratrix  in  this  case  filed  the  order  with  the 
clerk  of  the  district  court  in  ample  time,  and  we  are  not 
willing  to  hold,  where  the  evidence  is  uncertain  as  to 
whether  the  order  was  in  fact  entered  on  the  record  by  the 
clerk  before  sale,  it  is  sufficient  to  render  the  sale  void. 
It  may  be  conceded  that  the  clerk  ought  to  have  recorded 
the  order,  but  it  is  equally  true  that  the  administratrix 
complied  with  all  of  the  requirements  of  the  law,  so  far  as 
she  was  concerned,  and  it  is  not  believed  that  the  failure 
of  the  clerk  to  perform  his  duty  in  the  premises  will  require 
the  court  to  set  aside  an  administrator's  deed,  and  we 
hereby  disapprove  of  the  dicta  found  in  the  opinions  in  the 
cases  above  mentioned,  which  would  seem  to  establish  a 
different  rule. 

It  clearly  appears  from  the  evidence  that  the  license  was 
issued  to  the  administratrix;  that  due  notice  of  the  sale 
was  published  in  the  Bayard  Transcript  a  sufficient  length 
of  time;  that  all  of  the  heirs  of  the  decedent  acknowledged 
service  of  the  notice  by  personally  signing  their  names 
thereto;  that  the  administratrix  gave  the  bond  required  by 
law,  which  was  duly  approved  by  the  court;  that  she  took 
the  oath  which  she  was  required  to  take  in  such  cases ;  that 
the  sale  was  properly  conducted,  and  the  land  was  sold 
to  the  purchaser,  who  paid  the  administratrix  therefor  the 
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sum  of  f 400y  which  was  the  full  value  of  the  land  at  that 
time. 

It  further  appears  that  the  court  examined  all  of  the 
proceedings;  that  the  sale  was  confirmed,  and  a  deed  was 
made  by  the  administratrix  to  the  purchaser  under  the 
order  of  the  court.  The  complete  record  contains  all  of 
the  proceedings,  including  the  license  granted  the  admin- 
istratrix to  sell  the  land  for  the  payment  of  the  debts  of 
the  deceased,  and  it  may  be  presumed,  in  the  absence  of 
positive  evidence  to  the  contrary,  that  it  was  recorded  in 
proper  time. 

As  we  view  the  record,  the  plaintiff  failed  to  establish 
such  a  state  of  facts  as  would  require  us  to  set  aside  the 
deed  made  by  the  administratrix  to  the  purchaser.  The 
judgment  of  the  district  court  is  therefore 

Affirmed. 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Union  PAaFio  Railroad  Company,  appellant,  v.  City  of 
Lincoln,  appellee. 

Filed  Novembeb  12,  1914.    No.  17,848. 

1.  Ballroadfl:  Use  of  Streets:  Injunction.  Where  a  railroad  com- 
pany, acting  under  the  terms  of  an  ordinance  which  was  adopted 
as  an  inducement  to  the  company  to  build  its  line  to  and  through 
a  city,  constructed  its  tracks  in  a  street  of  the  city  in  compliance 
with  all  of  the  terms  of  the  ordinance,  it  will  be  protected  against 
the  threatened  action  of  the  city  to  unnecessarily,  unreasonably, 
and  oppressively  move  its  tracks. 

2.   :   Foreclosube  of  Mobtoage:   Sale:   Rights  of  Pubchabkb. 

A  master  commissioner's  deed,  executed  under  a  decree  in  a  fore- 
closure suit,  will  convey  to  the  purchasing  company  the  rights 
acquired  by  the  company  in  whose  favor  the  original  ordinance 
was  adopted. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLABD  E.  Stewart,  Judge.  Reversed,  and  decree  en- 
tered. 
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Edson  Rich,  A.  G.  Ellick  and  B.  W.  Scandrett,  for  ap- 
pellant. 

F.  C.  Foster  and  D.  H.  McClenahan,  contra. 

Barnes,  J. 

Action  by  the  Union  Pacific  Railroad  Company,  in  the 
district  court  for  Lancaster  county,  to  enjoin  the  city  of 
lincoln  from  compelling  the  plaintiff  to  move  its  west  ex- 
tension track  on  Fourth  street  35  feet  east  of  its  present 
location  opjwsite  block  135  in  said  city,  and  to  prevent  the 
ofllcers  of  the  city  from  interfering  with  the  plaintiff  in 
its  maintenance  and  use  of  said  track.  The  trial  in  the 
district  court  resulted  in  a  judgment  refusing  the  prayer 
of  plaintiff's  petition  and  a  dismissal  of  the  action.  The 
plaintiff  has  api>ealed. 

It  appears  from  the  bill  of  exceptions  that  in  the  year 
1879  the  city  of  Lincoln,  by  an  ordinance  duly  passed  and 
approved,  granted  to  the  Omaha  &  Republican  Valley  Rail- 
road Company  the  right  to  occupy  Fourth  street  in  said 
dty  (which  is  100  feet  wide)  from  R  street  south  to  the 
city  limits,  by  its  railroad  track's,  in  consideration  of 
certain  improvements  to  be  made  by  said  company  for  the 
benefit  of  the  city  and  the  traveling  public.  It  appears 
that  the  railroad  company  accepted  the  city  ordinance 
according  to  its  terms,  and  as  soon  as  possible  constructed 
its  tracks  on  Fourth  street,  located  and  constructed  its 
depot,  freight  houses  and  other  improvements  mentioned  in 
the  ordinance,  and  within  a  short  time  fully  complied  with 
all  of  its  provisions;  that  said  company  constructed  its 
line  of  railroad  into  and  through  the  city  from  north  to 
sonth  on  said  street,  and  it  and  its  successor,  the  Union 
Pacific  Railroad  Company,  have  ever  since  operated  said 
line  of  railroad  as  was  contemplated  by  the  terms  of  said 
ordinance;  that  in  1881  another  ordinance  was  passed  and 
approved  by  the  city,  granting  said  first  named  company 
additional  rights  and  privileges  on  the  east  half  of  Fourth 
street,  but  the  ordinance  of  1881  in  no  manner  repealed  the 
original  ordinance  of  1879,  and  in  no  way  interfered  with 


200  NEBRASKA  REPORTS.  [Vou  97 

Union  P.  R.  Co.  v.  City  of  Lincoln. 

the  terms  of  said  first  named  ordinance.  It  also  appears 
that  on  the  4th  day  of  October,  1898,  all  of  the  rights, 
immunities  and  privileges  granted  to  the  Omaha  &  Repub- 
lican Valley  Railroad  Company  were,  by  a  special  master 
commissioner's  deed,  conveyed  to  the  plaintiff,  the  Union 
Pacific  Railroad  Company;  that  said  company  has  filed 
its  articles  of  incorporation  in  the  office  of  the  secretary 
of  state  of  the  state  of  Nebraska,  and  has  thus  become  do- 
mesticated, and  is  entitled  to  all  of  the  rights,  privileges 
and  immunities  of  such  a  corporation;  that  the  plaintiff 
is  operating  the  railroad,  constructed  and  used  since  the 
year  1881  by  its  predecessor,  the  Omaha  &  Republican 
Valley  Railroad  Company. 

The  record  discloses  that  on  the  28th  day  of  November, 
1904,  the  city  council  of  the  defendant  city  jmssed  and  ap- 
proved the  following  ordinance : 

"Whereas,  the  Union  Pacific  Railroad  Company  main- 
tains a  spur  track  within  the  sidewalk  space  along  the 
east  line  of  block  one  hundred  and  thirty-five  of  the  origi- 
nal plat  of  the  city  of  Lincoln ;  and  whereas,  by  reason  of 
the  location  of  said  spur  track.  Fourth  street,  between  H 
and  J  streets,  is  unnecessarily  closed  to  travel ;  therefore, 
be  it  ordained  by  the  mayor  and  council  of  the  city  of 
Lincoln,  Nebraska: 

"Section  1.  That  the  said  Union  Pacific  Railroad  be 
and  is  hereby  instructed  ajid  required  to  remove  said  spur 
track  and  all  other  tracks  owned  or  controlled  by  it  on 
said  described  part  of  Fourth  street  to  a  distance  of  not 
less  than  thirty-five  feet  east  of  said  block  one  hundred  and 
thirty-five  (135)  within  thirty  days  after  the  passage,  ap- 
proval and  publication  of  this  ordinance. 

"Section  2.  That  the  city  engineer  is  hereby  instructed 
and  required  to  remove  said  spur  track  in  default  of  com- 
pliance with  the  provisions  of  this  ordinance  on  the  part 
of  the  said  Union  Pacific  Railroad  Company. 

"Section  3.  All  ordinances  and  parts  of  ordinances  in 
conflict  herewith  are  hereby  repealed. 

"Section  4.  This  ordinance  shall  take  effect  immediately 
upon  its  passage,  approval  and  publication." 
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To  prevent  the  enforcement  of  this  ordinance  the  plain- 
tiff brought  this  action.  It  is  contended  that  the  ordi- 
nance is  unreasonable,  unjust  and  arbitrary  upon  its 
face;  that  there  was  no  public  necessity  for  its 
imssage,  and  its  enforcement  would  serve  no  general  pub- 
lic interest,  but  would  destroy  the  plaintiff's  power  to 
properly  serve  its  patrons  and  the  public.  It  appears  from 
the  evidence  that  the  plaintiff's  main  line  of  railroad  runs 
along  the  center  of  Fourth  street  from  R.  street  south  to 
the  city  limit;  that  commencing  at  about  the  middle  of 
the  blocks  between  E  and  J  streets,  and  running  thence 
south  to  about  the  middle  of  the  blocks  between  G  and  F 
streets,  are  located  the  extensions  or  side-tracks  of  the 
railroad  company.  The  west  exten'sion  track  runs  along 
blocks  135  and  140  at  a  distance  of  about  three  feet  from 
the  lot  lines.  It  appears,  however,  that  the  railroad  com- 
pany has  ballasted  its  tracks,  which  are  laid  on  a  level 
with  the  grade  of  the  streets,  with  crushed  stone,  so  that 
the  entire  space  between  J  and  G  streets  is  a  level  and 
hard-beaten  surface  or  roadway  which  the  public  uses  for 
the  purpose  of  travel  by  teams  and  by  pedestrians ;  that  J 
street  is  open  across  the  plaintiff's  tracks,  and  sidewalks 
are  maintained  on  each  side  of  said  street,  so  that  there 
is  an  open  roadway  for  the  use  of  the  traveling  public 
from  the  west  side  of  plaintiff's  tracks  to  the  main  part  of 
the  city  of  Lincoln.  It  appears  that  H  street  is  partially 
closed  by  an  elevator,  situated  partly  on  the  lot  and  partly 
in  the  street,  at  the  southeast  corner  of  block  134,  which 
is  east  of  block  135,  and  that  G  street  is  partially  closed 
by  the  coalhouse  of  one  George  Bauer ;  that  there  is  only 
one  house  on  lot  1,  in  block  135,  and  the  persons  residing 
therein  have  access  to  the  main  part  of  the  city  on  J  street, 
on  each  side  of  which  sidewalks  are  maintained,  as  above 
stated;  that  there  are  no  other  persons  residing  on  any 
part  of  block  135 ;  that  in  the  vicinity  of  that  block  are  the 
Burlington  Railroad  tracks  and  other  railroad  properties, 
and  the  Burlington  Railroad  Company  has  purchased  that 
block,  with  the  exception  of  lot  1,  on  which  the  residence 
above  mentioned  stands,  and  has  removed  all  of  the  houses 
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that  before  the  purchase  stood  on  that  block.  It  further 
appears  from  the  evidence  of  the  defendant's  witnesses 
that  Q  street  is  open  from  Third  street  east  to  the  main 
part  of  the  city,  and  there  is  plenty  of  room  to  travel  on 
the  sidewalk  from  G  to  F  streets  on  the  west  side  of  plain- 
tiflPs  track;  that  the  persons  living  on  the  northeast  cor- 
ner of  lot  1,  in  block  135,  have  a  street  and  a  sidewalk 
direct  from  their  place  to  the  business  part  of  the  city; 
that  there  are  no  residences  in  block  113,  and  -none  in 
block  112;  that  no  one  lives  west  of  block  135,  and  that 
the  ground  in  that  vicinity  is  all  occupied  by  railroad 
yards;  that  all  the  persons  residing  west  of  the  Union 
Pacific  tracks  have  free  access  to  the  city  on  G  and  P 
streets,  but  there  is  no  crossing  established  on  G  street. 
It  appears,  however,  that  there  is  a  hard,  solid  track  or 
roadway  on  that  street  across  the  Union  Pacific  tracks, 
and  there  is  ample  room  between  the  tracks  of  the  Union 
Pacific  Railroad  Company,  called  B  and  C,  on  Fourth 
street,  for  the  passing  of  any  number  of  teams  and  pedes- 
trians; that  it  is  a  hard,  solid  crushed  stone  pathway,  and 
leads  straight  up  to  J  street,  where  there  are  sidewalks, 
as  above  stated.  It  also  appears  that  there  is  no  reason 
why  H  and  G  streets  should  not  be  opened  for  travel  if  the 
public  necessity  requires  it.  It  further  appears  that  to 
require  the  railroad  company  to  remove  the  track  in  ques- 
tion 35  feet  east  of  its  present  location  opposite  block 
135  will  require  the  company  to  place  that  track  on  the 
top  of  its  extension  track  B,  and  thereby  destroy  the  use 
of  both  of  said  extension  tracks,  with  no  corresponding 
benefit  to  any  one.  It  must  also  be  observed  that  the  ordi- 
nance in  question  does  not  require  the  railroad  company 
to  remove  its  west  extension  track  at  any  other  point,  ex- 
cept opposite  block  135,  and  to  make  such  removal  would 
in  effect  segregate  a  part  of  that  track  and  destroy  its 
use. 

The  record  shows  that  the  track  in  question  is  neces- 
sary for  the  use  of  the  company  in  serving  the  public  and 
its  patrons  in  the  city  of  Lincoln,  and  to  enfco'ce  the  ordi- 
nance in  question  would  result  in  no  benefit  to  any  one. 
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We  are  therefore  of  opinion  that  the  city  should  be  en- 
joined from  enforcing  the  ordinance  in  its  present  form, 
and  thus  destroy  the  use  of  the  west  extension  track  on 
Fourth  street.  It  is  not  the  purpose,  however,  of  the 
court  in  this  case  to  prevent  the  city  from  assuming  proper 
control  of  Fourth  street  when  public  necessity  requires  it. 

The  right  to  exercise  the  police  power  by  the  city  can- 
not be  surrendered  or  abridged,  and,  when  a  franchise  is 
granted  to  use  the  city  streets  for  railroad  purposes,  the 
grantees  accept  the  right  subject  to  the  reasonable  and 
necessary  exercise  of  the  police  power ;  but,  if  any  regula- 
tion is  adopted  by  the  virtue  of  that  power,  it  must  be 
reasonable,  and  must  not  defeat  the  purpose  of  the  grant. 
The  basis  for  the  exercise  of  the  police  power  is  the  pro- 
tection of  human  life  and  the  promotion  of  the  public 
convenieiice  and  welfare,  and  the  privilege  of  the  railroad 
company  is  subject  to  the  duty  of  the  city  to  repair,  alter 
or  improve  the  streets  in  such  a  manner  as  the  city  may 
deem  reasonably  proper  for  the  public  benefit.  The  con- 
struction of  a  sidewalk  on  the  west  side  of  Fourth  street 
would  be  a  proper  exercise  of  this  duty,  and  the  city  would 
have  the  right  to  compel  the  company  to  move  its  side- 
track far  enough  so  that  the  sidewalk  space  could  be  used 
for  that  purpose.  But  it  is  our  view  that  the  enforce- 
ment of  the  ordinance  in  its  present  form  is  unreasonable, 
unnecessary  and  oppressive,  and  should  be  enjoined. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  plaintiff  is  granted  an  injunction  permanently  re- 
straining the  enforcement  of  the  ordinance  in  question,  and 
judgment  will  be  rendered  accordingly. 

Judgment  accordingly. 

Lettton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Henet  F.  Scheve,  appellee,  v.  W.  E.  Vanderkolk  bt  al., 
appellees;  Koenig  &  Company,  appellant. 

Filed  Novekbeb  12,  1914.    No.  17,894. 

1.  Fraudulent  Conveyances:  Remedy  of  Cbeditobs:  Bulk  Sales. 
Where  the  owner  of  a  stock  of  implements  sells  his  stock  in 
t)ulk  without  complying  with  the  provisions  of  section  2651, 
Rev.  St  1913,  commonly  called  the  "Bulk  Sales  Law,"  and  imme- 
diately thereafter  dies  intestate  and  insolvent,  a  creditor  of  the 
seller,  as  soon  as  he  ascertains  the  facts,  may  proceed  in  a  court 
of  equity  for  the  appointment  of  a  receiver  to  impound  the  stock 
of  goods,  have  the  same  sold,  and  the  proceeds  applied  to  the 
payment  of  his  claim. 

2.  :  :  .    In  such  a  proceeding  the  other  creditors 

of  the  seller  may  intervene,  and  the  court  may  distribute  the  pro- 
ceeds of  the  sale  pro  rata  among  the  several  creditors  according 
to  the  amounts  of  their  claims. 

3.   r-:  :  .    In  such  case  the  creditors  of  the  decedent 

will  not  be  required  to  reduce  their  claims  to  judgment  and  have 
executions  returned  nulla  bona,  nor  file  them  in  the  probate  court 
for  allowance,  before  they  can  proceed  to  impound  the  stock  of 
goods  and  subject  it  to  the  payment  of  their  claims. 

4.   :  Bulk  Sales:  Pubchaseb  a  Trustee.    In  such  a  case  the 

purchaser  in  possession  of  the  stock  of  goods  who  has  not  com- 
plied with  the  bulk  sales  law  will  be  held  to  have  received  the 
property  in  trust  for  the  benefit  of  the  creditors. 

5.  :  :  Creditors*  Suit:   Parties.     The  person  in  whose 

possession  the  goods  are  found  is  a  necessary  party  to  the  pro- 
ceedings, but  other  purchasers  through  whose  hands  the  goods 
have  passed,  and  who  are  shown  to  have  no  creditors  and  no 
present  interest  in  the  property,  are  not  necessary  parties,  and 
the  action  may  be  dismissed  as  to  them,  when  they  seek  no  af- 
firmative relief. 

Appeal  from  the  district  court  for  JeflEerson  count:? 
Leandbe  M.  Pemberton,  Judge.    Affirmed, 

John  V.  Hartigan  and  E,  A,  WutKler,  for  appellant 

Hinshaw  &  Hirufhaw,  Heasty,  Barnes  d  Rain^  F.  N. 
Prout,  E.  A.  Coiifal.  Mills  &  Beehe,  L.  8.  Hastings  and 
C  H.  Denney,  contra. 
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Barnes,  J. 

This  action  was  commenced  by  a  creditor  of  one  George 
Lightbody,  deceased,  for  the  apppintment  of  a  receiver, 
and  for  the  disposal  of  a  stock  of  goods,  wares  and  imple- 
1         ments  which  had  been  sold  in  violation  of  the  provisions  of 
I         section  2651,  Rev.  St.  1913,  commonly  called  the  "Bulk 
Sales  Law, ' '  against  the  purchase  of  the  stock  at  bulk  sale, 
in  possession.  A  receiver  was  appointed,  all  of  the  creditors 
I         of  Lightbody  intervened,  and  by  proper  pleadings  asked 
I         fop  the  same  judgment  which  the  original  plaintiff  had 
prayed  for.    On  the  final  hearing  the  district  court  found 
that  the  sales  w^ere  void,  found  the  amount  due  each  of  the 
creditors,  ordered  the  stock  of  implements  sold,  and  dis- 
tributed the  proceeds  among  the  several  plaintiffs  ac- 
cording to  the  amounts  of  their  claims,  dismissed  the  ac- 
tion as  to  the  defendants  Vanderkolk  and  Milligan,  and 
the  copartnership,   composed  of   Sandman,   Koenig  and 
I         Bishop,  has  appealed. 

It  appears  that  George  Lightbody  of  Harbine,  which 
is  a  small  village  in  Jefferson  county,  on  October  25,  1911, 
sold  his  stock  of  implements  to  W.  E.  Vanderkolk,  with- 
out complying  with  the  bulk  sales  law;  that  within  five 
days  thereafter  Vanderkolk  sold  the  stock  to  William 
Milligan,  without  complying  with  said  law,  and  on  No- 
vember 1,  1911,  Milligan  sold  the  stock  to  Charles  Sand- 
man, Lewis  B.  Koenig  and  William  T.  Bishop,  partners 
doing  business  as  Koenig  &  Company,  without  complying 
with  the  provisions  of  the  section  above  mentioned.  It 
further  appears  that  Sandman,  one  of  the  partners,  was 
the  president  of  the  State  Bank  of  Harbine,  and  at  all 
tunes  from  July  21,  1911,  until  after  November  2,  of  that 
year,  knew  that  the  plaintiff  was  surety  for  Lightbody  on 
I  a  note  for  |2,000  due  the  bank,  and  which  the  plaintiff  was 
obliged  to  pay.  On  November  2,  1911,  Lightbody  died  in- 
testate and  insolvent.  On  November  23,  1911,  and  before 
the  appointment  of  an  administrator  of  his  estate,  the 
plaintiff  brought  this  action,  asking  for  a  receiver  to  take 
charge  of  said  goods,  sell  the  same,  and  apply  the  proceeds 
to  the  payment  of  the  debts  of  decedent.    The  goods  were 
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sold  by  order  of  the  court,  and  a  decree  was  entered  that 
all  the  sales  were  fraudulent  and  void  as  having  been 
made  in  contravention  and  defiance  of  the  bulk  sales  law. 
The  court  rendered  a  judgment  in  favor  of  the  several  cred- 
itors, and  ordered  the  proceeds  of  the  sale  to  be  distributed 
pro  rata. 

It  is  the  contention  of  the  appellant  that  the  creditors' 
claims  must  have  been  reduced  to  judgment  and  executions 
returned  nulla  bona  before  this  action  could  be  maintained ; 
and  it  is  argued  that  a  creditor  whose  claim  has  not  been 
reduced  to  judgment,  and  who  has  neither  a  general  nor 
specific  lien  on  his  debtor's  property,  is  not  entitled  to 
have  such  property  impounded  as  security  for  the  claim. 
Neither  is  he  entitled  to  a  decree  canceling  fraudulent 
transfers  already  made.  That  this  is  the  rule  in  ordinary 
cases  must  be  conceded.  But  this  rule,  like  all  others,  has 
its  exceptions,  and  the  transactions,  of  which  complaint  is 
made,  seem  to  be  within  the  exception.  Smith,  Equitable 
Remedies  of  Creditors,  sec.  167. 

It  is  further  contended  that  the  claims  of  the  creditors 
should  have  been  filed  and  allowed  in  the  probate  court 
before  this  action  could  be  maintained.  It  must  be  ob- 
served, however,  that  this  is  not  a  probate  proceeding. 
Lightbody  had  parted  with  his  interest  in  the  property  be- 
fore his  death,  and  immediately  died  insolvent.  His  heirs 
had  no  interest  in  the  property,  and  could  not  have  invoked 
the  provisions  of  the  bulk  sales  law.  The  creditors  were 
the  only  parties  who  could  complain.  The  insolvency  of 
Lightbody  was  alleged  in  the  j)etition  and  was  admitted  by 
the  answer.  An  execution  would  not  run  against  the  ad- 
ministrator of  the  insolvent  estate.  Kennedy  v,  Creswell^ 
101  U.  S.  641 ;  Smith,  Equitable  Remedies  of  Creditors,  sec. 
167 ;  Steere  v.  Hoagland,  39  111.  264 ;  Smalley  v.  Ma^s,  72 
la.  171. 

The  courts,  wherever  this  question  has  been  presented, 
have  held  that  the  creditors  would  not  be  required  to  do  a 
vain  thing.  In  Merchants  Nat.  Bank  v.  McGee,  108  Ala. 
304,  it  was  said :  "A  simple  contract  creditor  may  file  a 
bill  to  subject  property  alleged  to  have  been  fraudulently 
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conyeyed  by  his  deceased  debtor,  while  in  life,  on  an  aver- 
ment of  deficiency  of  legal  assets."  It  was  further  said : 
*'The  theory  on  which  the  bill  proceeds,  in  such  cases,  is 
that  the  fraudulent  donee  stands  in  the  relation,  and  is 
chargeable,  as  an  executor  de  son  tort;  and  he  is  allowed 
to  make  any  defenses,  which  the  debtor  in  life,  or  the 
rightful  personal  representative,  could  have  made.  ♦  ♦  ♦ 
It  does  not  follow,  where  a  deceased  debtor  who  had  fraudu- 
lently conveyed  his  property  in  his  lifetime,  and  dies  in- 
solvent, and  there  is  a  deficiency  of  legal  assets  out  of  which 
a  creditor's  claim  can  be  satisfied,  and  there  has  been  no 
administration  on  his  estate,  that  a  simple  contract  cred- 
itor is  debarred  on  that  account  to  file  his  bill  against  the 
fraudulent  grantee  for  the  purjwse  of  reaching  and  sub- 
jecting the  property  fraudulently  conveyed  to  the  satis- 
faction of  his  claim."  We  think  that  in  the  light  of  the  fore- 
going authorities  appellant's  contention  cannot  be  sus- 
tained. 

The  constitutionality  of  the  bulk  sales  law  is  not  as- 
sailed in  this  case.  But  it  is  contended  that  a  second 
purchaser  takes  the  property  without  regard  to  the  provi- 
sions of  the  statute,  and  therefore  the  creditors  in  this 
case  cannot  maintain  an  action  against  the  defendant  Koe- 
nig  &  Company  to  subject  the  property  to  the  payment 
of  their  claims. 

A  like  question  was  before  the  supreme  court  of  Michi- 
gan in  Humiston,  Keeling  &  Go.  v.  Yore,  148  N.  W.  ( Mich. ) 
266.  It  was  there  said:  ^'The  admitted  violation  of  the 
bulk  sales  law  (Pub.  Acts  1905,  No.  223),  declaring  the 
sale  in  bulk  of  any  port  or  the  whole  of  a  stock  of  mer- 
chandise otherwise  than  in  the  ordinary  course  of  busi- 
ness void  as  against  creditors,  gives  a  court  of  equity 
jurisdiction  of  a  bill  by  a  creditor,  joining  other 
creditors  of  the  seller,  to  reach  and  apply  the  properly 
by  declaring  the  purchaser  a  receiver  in  trust  for  cred- 
itors, and  by  an  injunction  and  an  accounting." 

The  question  was  again  before  that  court  in  Coffey  v. 
McOohey,  148  N.  W.  (Mich.)  356.  That  was  a  case 
very  like  the  one  at  bar.    There  the  creditor  had  sold  his 
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merchandise  in  bnlk  without  a  compliance  with  the  bulk 
sales  laWy  and  the  purchaser  had  sold  and  delivered  the 
property  to  another.  It  was  there  said:  "Under  the  bulk 
sales  act  (Pub.  Acts  1905,  No.  223),  providing  that  cred- 
itors, upon  knowledge  that  the  requirefnents  of  the  act 
have  not  been  followed,  may  apply  to  have  the  purchaser 
become  a  receiver  and  account  to  creditors,  the  rule  that  a 
creditor  must  obtain  a  judgment  at  law  before  resorting  to 
equity  does  not  apply ;  and,  apart  from  the  statute,  the  rule 
is  subject  to  exceptions,  where  a  judgment  cannot  be  had 
because  the  debtor  is  dead,  has  absconded  from  the  state, 
and  has  no  property  therein."  It  was  further  said :  "Un- 
der the  bulk  sales  act,  *  *  *  a  bill  in  behalf  of  com- 
plainant and  all  other  creditors  of  the  seller  upon  the  the- 
ory that  the  statute  made  the  debtor's  sale  absolutely  void, 
and  that  his  creditors  could  apply  the  property  to  their 
claims,  by  receivership,  injunction,  and  an  accounting,  and 
not  on  the  theory  of  a  creditor's  bill  or  a  Mil  in  aid  of 
execution,  the  complainant  would  not  be  denied  equitable 
relief,  on  the  ground  that  he  had  an  adequate  remedy  at 
law,  though  the  equitable  remedy  is  not  exclusive/'  It  was 
said  in  the  opinion  in  that  case:  "Any  and  all  creditors 
may,  as  soon  as  knowledge  comes  to  them  that  the  require- 
ments of  the  statute  have  not  been  followed,  proceed  im- 
mediately, not  to  set  aside  the  sale,  but  to  impound  the 
property  or  its  proceeds.  Upon  application  of  any  of  the 
creditors,  ^any  purchaser  shall  become  a  receiver  and  be 
held  accountable,'  etc.,  is  the  reading  of  the  statute,  and 
for  this  reason  the  judgment  creditor  rule  does  not  ap- 
ply." 

The  supreme  court  of  Michigan  has  also  held  that  in 
such  cases  it  is  optional  with  the  creditor  to  proceed  by 
garnishment  or  to  ask  to  have  a  receiver,  and  it  is  im- 
material that  the  purchaser  of  the  stock  was  ignorant  of 
the  requirements  of  the  statute;  that  such  sale  is  void, 
and  the  purchaser  is  a  trustee  for  the  creditors.  It  may  be 
observed  that  the  provisions  of  the  Michigan  statutes  are 
but  declaratory  of  the  equity  provisions  which  are  usually 
enforced  by  courts  of  equity  in  this  country. 
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It  appears,  in  the  case  at  bar,  that  the  several  purchas- 
ers of  the  stock  of  implements  in  question  were  ignorant  of 
the  existence  of  the  bulk  sales  law,  but  that  fact  can  avail 
them  nothing,  because  no  one  will  be  presumed  to  be  igno- 
rant of  the  law.  While  it  may  seem  a  hardship  to  deprive 
Koenig  &  Company  of  the  stock  of  implements  in  question, 
we  fail  to  see  how  the  courts  could  grant  them  any  relief. 
It  is  quite  apparent  that  the  decree  of  the  district  court, 
which  declared  the  sales  void,  and  that  the  defendant  Koe- 
nig &  Company,  who  purchased  and  had  possession  of  the 
stock  of  implements  in  question,  were  trustees  for  the  ben- 
efit of  the  creditors,  was  right,  and  it  was  not  error  to  dis- 
miss the  action  as  to  Vanderkolk  and  Milligan,  who  had 
parted  with  the  possession  of  the  stock  of  implements  in 
question. 

The  judgment  of  the  district  court  is 

Affirmed. 

Reese,  C.  J.,  Sedgwick  and  Hamee,.  JJ.,  not  sitting. 


Mack  C.  Goodwin,  appellee,  v.  Frank  L.  Haller, 
appellant. 

Filed  Novehbeb  12,  1914.    No.  17,914. 

Broken:  Right  to  Commissioit.  Where  the  owner  of  personal 
property  employs  several  agents  to  sell  the  same,  but  giye»  neither 
of  them  an  exclusive  agency,  the  agent  or  broker  who  actually 
effects  the  sale  is  entitled  to  the  commission. 


2.  :   Action  fob  Commission:   Sufficiency  of  Bvidbncb.     The 

evidence  is  found  to  be  sufficient  to  sustain  the  verdict. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estellb,  Judge.    Affirmed. 

Charles  W.  Haller  for  appellant 

A.  8.  Ritchie  and  Charles  L.  Fritscher,  contra. 

97  Neb.  14 
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This  was  an  action  to  recover  the  sum  of  f  150  as  a  com- 
mission on  the  sale  of  an  automobile.  The  suit  was  com- 
menced on  the  justice  side  of  the  county  court  of  Douglas 
county,  and  after  trial  was  appealed  to  the  district  court, 
where,  on  a  trial  to  a  jury,  a  verdict  was  returned  in  favor 
of  the  plaintifF,  on  which  a  judgment  was  entered,  and  the 
defendant  has  brought  the  case  to  this  court  by  an  ap- 
peal. 

It  appears  that  the  defendant  was  the  owner  of  an  au- 
tomobile, and,  desiring  to  sell  it,  sent  a  circular  letter  to 
several  persons,  the  plaintiff  included,  which  reads  as  fol- 
lows : 

"April  16,  1909.  I  have  decided  to  sell  my  last  year's 
Mitchell  automobile  for  f  1,200,  instead  of  waiting  to  get 
$1,500  for  it.  This  is  a  great  bargain  because  I  paid  f2,500 
for  it  last  year  and  it  has  only  been  run  about  four  months. 
It  is  in  A  1  condition.  All  slightly  worn  parts  have  been 
replaced  by  new.  There  is  |150  in  it  for  the  man  who 
sells  this  car  for  me. 

Yours  truly, 

F.  L.  Haller." 

The  testimony  clearly  shows  that  the  plaintiff  sold  the 
automobile  to  a  man  by  the  name  of  Cornelius  for  f  1,250, 
and  that  the  defendant  received  all  of  the  proceeds  of  the 
sale.  It  also  appears  that  three  other  parties  were  at- 
tempting to  make  a  sale  of  the  machine,  but  the  sale  was 
in  fact  effected  by  the  plaintiff,  and  none  of  the  other 
persons  made  any  claim  for  compensation  for  the  sale, 
which  the  plaintiff  actually  made.  The  plaintiff  showed 
that  he  had  demanded  payment  from  the  defendant,  which 
was  refused.  The  evidence  was  amply  sufficient  to  sustain 
the  verdict ;  but  it  is  contended  that  the  trial  court  erred  in 
giving  the  third  paragraph  of  his  instructions  to  the  jury. 
The  instruction  complained  of  reads  as  follows : 

"Where  the  owner  of  personal  property  authorizes  or  em- 
ploys several  agents  to  sell  the  same,  but  gives  neither 
an  exclusive  agency,  the  agent  or  broker  who  actually  ef- 
fects tlie  sale  is  entitled  to  a  commission.    The  agent  under 
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such  contract  who  negotiates  with  the  purchaser,  but  does 
not  effect  the  sale,  cannot  recover  a  commission;  and,  be- 
fore the  plaintiff  in  this  cause  can  recover,  he  must  show 
you  by  a  preponderance  of  the  testimony  that  he  actually 
effected  the  sale  of  the  automobile,  and,  if  he  has  failed 
to  do  so,  he  cannot  recover." 

This  instruction  seems  to  accord  with  the  rule  announced 
in  Letcis  v.  McDonald,  83  Neb.  694,  and  the  same  rule  has 
been  approved  in  other  jurisdictions.  Byers  v.  Williams, 
175  Mich.  385;  Fentonv.  Miller,  153  la.  747;  Whitcomh  v. 
Bacon,  170  Mass.  479 ;  Votatc  v,  McKeever,  76  Kan.  870. 

It  thus  appears  that  the  only  issue  presented  by  the 
pleadings  in  this  case  was  properly  submitted  to  the  jury, 
and,  the  evidence  being  found  sufficient  to  sustain  the 
verdict,  it  will  not  be  set  aside  by  a  reviewing  court. 

It  is  claimed,  however,  that  the  sale  was  not  made  ac- 
cording to  the  terms  of  the  contract.  On  this  point  it  ap- 
pears that  the  defendant  only  asked  ?1,200  for  the  auto- 
mobile, while  it  was  sold  by  the  plaintiff  for  $1,250,  which 
the  defendant  received,  and  therefore  has  no  cause  of  com- 
plaint on  that  score. 

It  also  appears  that,  in  order  to  effect  a  sale,  the  plain- 
tiff agreed  to  sell  a  buggy  for  the  purchaser  for  the  sum 
of  f 70,  and  that  he  made  such  a  sale.  We  are  unable  to 
see  how  this,  in  any  way,  was  prejudicial  to  the  rights 
of  the  defendant.  As  we  view  the  record,  the  proceedings 
were  without  error,  the  judgment  of  the  district  court  was 
right,  and  it  is  therefore 

Affirmed. 

Bbese,  C.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 
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John  H.  Cbeighton,  appeujint,  v.  Alfbed  Keens  et  aij.» 

appellees. 

F11.ED  November  12,  1914.    No.  17,887. 

1.  Master  and  Senrmat:  Injttbt  to  Sebyant:  Assumption  of  Risk.  An 
experienced  workman  left  to  his  own  discretion  as  to  the  manner 
of  performing  a  task  under  a  general  order,  who  selects  a  dangerous 
method  of  doing  the  work  instead  of  a  safe  method,  which  is  equally 
open  to  him,  cannot  recorer  from  his  employer  for  consequent 
injury. 

2.   :  :  Nbgugence.    An  employer  has  the  right  to  assume 

that  a  man  of  mature  years  is  possessed  of  the  usual  powers  of 
ohsenration,  and  such  knowledge  and  Judgment  as  is  acquired  by 
common  experience. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Ouile  d  Guile,  tor  appellant. 

J.  B.  Strode,  contra. 

Letton,  J. 

After  -a  former  judgment  for  plaintiff  in  this  case  had 
been  reversed  on  appeal,  a  new  trial  was  had  upon  the 
same  pleadings.  The  essential  parts  of  these  are  set  forth 
in  the  former  opinion  by  Sedgwick,  J.,  89  Neb.  637.  At 
the  trial,  at  the  close  of  the  testimony  on  the  part  of  plain- 
tiff, defendants  moved  for  a  directed  verdict.  The  motion 
was  sustained  and  the  cause  dismissed.  From  this  judg- 
ment plaintiff  has  appealed. 

The  main  facts  are  detailed  in  the  former  opinion.  Much 
stress  is  laid  by  plaintiff  on  the  fact  that,  at  the  time  he 
went  with  Mr.  Keens  to  look  at  the  work  in  the  church, 
he  suggested  that  the  scaffolding  ought  to  be  erected  by 
carpenters,  and  that  Keens  then  told  him  to  use  the  ap- 
pliances they  had.  It  appears,  however,  that  the  walls  of 
the  main  body  of  the  church  were  about  40  feet  high, 
while  those  of  the  Sunday  school  room,  in  which  the  ac- 
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cident  occurred,  were  much  lower,  and  there  is  no  proof 
that  permanent  scaffolding  erected  by  carpenters  was  nec- 
essary or  usual  in  painting  walls  of  the  height  of  those 
▼here  the  accident  occurred.  Plaintiff  testified  that  the 
scaffold  consisted  of  a  single  plank  resting  upon  a  trestle 
at  one  end  and  a  ten-foot  stepladder  at  the  other,  with  a 
short  stepladder  of  six  or  seven  feet  reaching  from  this 
plank  to  the  wall;  that  the  reason  he  could  not  have  a 
^ider  scaffold  was  because  the  stepladder  upon  which  the 
plank  rested  was  not  wide  enough ;  that  there  was  another 
trestle  in  the  church  that  he  could  have  used;  that  he 
helped  another  workman  prepare  this  scaffold;  that  he 
supposed  he  spoke  to  him  about  getting  the  other  trestle, 
but  the  other  man's  shoulder  was  dislocated,  and  he  could 
not  carry  it  from  the  other  part  of  the  church.  He  did 
not  call  one  of  the  other  men  to  bring  it,  although  he  could 
have  done  so.  He  admitted  that  at  the  former  trial  he  tes- 
tified as  follows:  **Q.  If  you  had  used  the  two  trestles, 
instead  of  one  trestle  and  a  stepladder,  would  the  scaffold- 
ing have  fallen?  A.  It  might  not.  ♦  ♦  ♦  Q.  Isn't  it 
your  judgment  now,  Mr.  Creighton,  that  if  you  had  used 
the  two  trestles  to  build  up  your  scaffolding  instead  of 
using  one  stepladder  and  a  trestle  this  accident  would  not 
have  happened?  A.  Yes,  sir."  Furthermore,  while  ad- 
mitting he  could  have  done  the  work  by  using  an  ordinary 
ladder,  his  explanation  why  one  was  not  used  instead  of 
the  dangerous  appliance  is  unsatisfactory. 

Other  witnesses  for  plaintiff  testified  that  the  use  of 
the  stepladder  to  support  one  end  of  the  plank  and  the 
trestle  to  support  the  other  was  not  as  safe  as  if  both 
trestles  had  been  used,  and  that,  if  so  used,  the  arrange- 
ment would  have  been  as  safe  as  most  scaffolds.  There 
is  testimony  that  a  small  stepladder  should  not  be  used 
on  the  top  of  a  ten-foot  scaffold,  but  we  cannot  see  its  rele- 
vancy to  the  vital  question  in  the  case. 

The  plaintiff,  who  had  some  measure  of  direction  of  the 
work,  though  not  a  foreman,  assisted  in  the  erection  of  a 
defective  and  dangerous  scaffold.  This  condition  was  so 
apparent  that  it  would  seem  that  almost  any  man  of  rea- 
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sonable  understanding  would  have  realized  it8  precarious 
and  unsafe  nature.  At  the  same  time  the  means  were  at 
his  disposal  and  near  at  hand  with  which  to  provide  a 
safe  one.  He  obviously  assumed  the  risk  of  using  the  de- 
fective structure. 

We  think  he  was  also  guilty  of  contributory  negligence. 
The  principles  are  clearly  stated,  as  follows:  "An  expe- 
rienced servant  left  to  his  own  discretion  as  to  the  man- 
ner of  performing  a  task  under  a  general  order,  who  se- 
lects a  dangerous  method  of  doing  the  work  instead  of  a 
safe  method,  which  is  equally  open  to  him,  cannot  recover 
from  the  master  for  consequent  injury.  ♦  ♦  ♦  The  mas- 
ter has  the  right  to  assume  that  an  experienced  servant 
of  mature  years  is  possessed  of  ordinary  mental  faculties, 
the  usual  powers  of  observation,  and  such  knowledge  as  is 
acquired  by  common  experience."  Illinois  C  R.  Go.  v. 
Swift,  213  111.  307. 

It  is  also  said :  "Where,  however,  the  employee  is  not  di- 
rected to  do  the  work  in  a  specific  manner,  but  is  given  a 
general  order  to  perform  the  task,  and  is  himself  left  to 
use  his  own  discretion  aa  to  the  manner  in  which  the  work 
shall  be  done,  and  there  exists  a  safe  way  and  a  danger- 
ous way,  which  are  equally  open  to  him,  if  he  selects  the 
unsafe  method  through  heedlessness  or  because  it  involves 
less  exertion  on  his  part,  and  injury  to  his  i)erson  results^ 
he  cannot  recover.  Pennsylvania  Co.  v.  I/ynch,  90  111. 
333;  Illinois  C.  R.  Co.  v.  Sporleder,  199  111.  184." 

The  district  court  did  not  err  in  directing  the  jury  to 
find  for  defendant,  and  its  judgment  is  therefore 

Affirmbd. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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Abthub   B.    Wood,   Treasurer,   appellee,   v.    MoCook 
Water- Works  Company,  appellant. 

Filed  Novembeb  12,  1914.    No.  17»845. 

1.  Tazatioii:  Assessment  of  Pebsonal  Pbopebtt.  The  rerenue  law 
as  to  the  assessment  of  personal  property  examined,  as  set  out 
In  the  opinion,  and  construed  to  mean  that  such  property  shall 
be  listed  and  assessed  with  reference  to  the  quantity  held  or  owned 
on  the  1st  day  of  April  in  the  year  for  which  the  property  is 
required  to  be  listed. 

2.  :  :  Evasion.     One  who  owns  personal  property  sub- 

lect'  to  taxation  at  the  time  when  it  is  returnable  for  assessment 
and  taxation  for  any  year  cannot  escape  liability  for  the  tax  for 
such  year  by  subsequently  devoting  the  property  to  a  purpose  which 
would  thereafter  render  it  not  subject  to  taxation,  nor  by  a  sale 
of  such  iifoperty  to  a  municipal  or  other  corporation,  in  whose 
hands  such  property  thereafter  would  not  be  subject  to  taxation. 

Appeal  from  the  district  court  for  Red  Willow  county : 
Ernest  B.  Perry,  Judge.    Affirmed. 

Frank  E.  Bishop,  John  E,  Kelley  and  C.  E.  Eldred,  for 
appellant. 

W.  Jf.  Somerville  and  C,  D.  Ritchie,  contra. 

PAWCETr,  J. 

This  action  was  brought  by  plaintiflF  in  his  official  ca- 
pacity, in  the  district  court  for  Red  Willow  county,  to  re- 
coTer  taxes  upon  personal  property  assessed  against  the 
defendant  for  the  year  1911.  A  general  demurrer  to  the 
petition  waB  overruled,  and,  defendant  declining  to  plead 
further,  judgment  was  entered  for  plaintiff  for  the  amount 
of  the  tax.    Defendant  appeals. 

The  petition  alleges  substantially:  That  on  April  1, 
1911,  defendant  was  a  corporation,  with  its  principal  office 
and  place  of  business  and  all  of  its  property,  upon  which 
the  tax  was  assessed,  located  in  the  city  of  McCook,  and 
also  in  school  district  No.  17 ;  that  on  that  date  defendant 
was  engaged  in  selling  water  to  the  city  of  McCook  and  its 
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inhabitants,  was  the  owner  of  a  valuable  plant  and  of  a 
franchise  permitting  it  to  engage  in  such  business  in  that 
city;  that  on  or  about  May  20,  1911,  defendant,  for  the 
purpose  of  listing  its  franchise  and  personal  property  for 
taxation,  ma^de  out  a  sworn  statement  and  delivered  the 
same  to  the  assessor;  that  by  such  statement  the  company 
listed  and  valued  all  tangible  personal  property  owned  by 
it  on  the  1st  day  of  April,  1911,  at  the  sum  of  f  43,550;  that 
thereupon  the  assessor  duly  fixed  and  made  a  valuation 
of  such  property  on  the  1st  day  of  April,  1911,  at  the  sum 
named  and  fixed  and  made  the  assessed  valuation  thereof 
at  the  sum  of  |8,710;  that  on  or  about  the  27th  day  of 
July,  1911,  there  was  levied  against  the  property  a  tax  of 
6.5  mills  for  state  purposes,  and  on  the  3d  day  of  August, 
1911,  there  was  levied  a  tax  for  county,  state  and  school 
district  purposes  aggregating  41.1  mills;  that  by  reason  of 
such  listing,  assessing  and  levying  of  taxes  tlere  became 
due  and  owing  from  defendant  to  plaintiff,  as  treasurer, 
the  sum  of  f  811.77  personal  tax,  no  part  of  which  has  been 
paid;  that  on  October  30  the  said  assessments  were  duly 
transcribed  into  the  tax  list  of  the  county  clerk,  and  on  or 
about  that  date  the  county  clerk  attached  a  warrant  to 
such  tax  list  commanding  the  treasurer  to  collect  the  same; 
that  on  the  1st  day  of  July,  1911,  the  defendant  sold  and 
delivered  its  water- works  plant  and  all  property  connected 
therewith  to  the  city  of  McCook,  for  the  sum  of  f 65,000; 
that  on  February  1,  1912,  plaintiff  issued  a  distress  war- 
rant directed  against  defendant  for  the  amount  of  the  tax 
and  interest,  and  on  February  8  the  warrant  was  returned 
unsatisfied.  Wherefore  the  plaintiff  prays  judgment  for 
1811.77,  with  interest  at  the  rate  of  10  per  cent  per  an- 
num from  the  1st  day  of  December,  1911. 

The  assignments  of  error  are  that  the  court  erred  in 
overruling  the  demurrer  and  in  rendering  judgment  against 
defendant.  The  contention  of  defendant  is  that  the  sale 
and  delivery  by  defendant  of  its  property  to  the  city  of 
McCook  on  July  1  was  prior  to  the  completion  of  the  as- 
sessment for  1911,  and  prior  to  the  levy  of  any  tax  for 
that  year;  that  the  property  was  exempt  from  taxation 
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as  soon  as  it  became  the  property  of  the  city;  that  the 
assessment  was  not  completed  and  did  not  become  final 
until  after  the  value,  as  found  by  the  local  assessor,  had 
been  corrected  by  the  county  assessor  and  equalized  by  the 
county  and  state  boards  of  equalization;  that  the  levy  of 
tax  was  not  ^lade  and  did  not  become  a  lien  until  after 
the  property  had  been  transferred  to  the  city;  that  "the 
principal  question  involved  then  is :  The  property  having 
been  transferred  into  the  hands  of  the  city  of  McCook, 
where  it  was  exempt  from  taxation,  prior  to  the  time  the 
assessment  was  completed,  and  levy  of  tax  made,  and  prior 
to  the  time  when  the  tax  would  become  a  lien  upon  the 
property,  was  the  attempted  taxation  void?"  The  district 
court  answered  this  question  in  the  negative. 

In  a  typewritten  memorandum,  submitted  by  counsel 
for  defendant  by  leave  of  court  after  the  arguments  at  the 
bar,  it  is  claimed  that  the  statute  does  not  fix  any  definite 
date  when  personal  property  shall  be  assessed  either  as  to 
valuation  or  ownership;  that  the  whole  matter  of  assess- 
ment is  progressive,  and  is  not  concluded  until  the  work 
of  the  assessor,  the  county  board  and  the  state  board  is 
completed  in  the  final  levy  made  after  all  their  work  is 
done,  which  was  August  3  in  this  case. 

Prior  to  1903,  section  6,  art.  I,  ch.  77,  Comp.  St.  1901, 
of  the  revenue  law,  provided:  ** Personal  property  shall 
be  listed  between  the  first  day  of  April  and  the  first  day  of 
June  of  each  year,  when  required  by  the  assessor,  with 
reference  to  the  quantity  held  or  owned  on  the  first  day 
of  April  in  the  year  for  which  the  property  is  required  to 
be  listed."  By  an  act  approved  April  4,  1903  (laws  1908, 
ch.  73),  the  legislature  provided  a  system  of  public  reve- 
nues, and  repealed  all  of  article  I,  chapter  77,  as  it  had 
existed  prior  thereto.  In  the  new  act  section  6,  art.  I  of 
the  prior  act,  above  quoted,  seems  to  have  been  omitted, 
but  that  the  legislature  did  not  intend  to  change  the  rule 
that  assessments  of  personal  property  are  based  upon  the 
amount  of  property  owned  by  the  taxpayer  on  April  1  is 
shown  by  the  oath  which  the  taxpayer  is  required  to  make 
to  the  schedule  furnished  him  by  the  assessor,  which  is : 
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"I,  y  being  duly  sworn,  say  that  the  foregoing 

statement  and  schedule  is  true  and  contains  a  full  and 
complete  list  of  all  property  held  by  or  belonging  to  me 
on  the  first  day  of  ApriL  ♦  ♦  ♦  I  further  swear  that, 
since  the  first  day  of  April  of  last  year,  I  have  not  directly 
or  indirectly  converted  or  exchanged  any  of  my  property 
temporarily,  for  the  purpose  of  evading  the  assessment 
thereof  for  taxes,  into  nontaxable  property  or  securities 
of  any  kind."  Laws  1903,  ch.  73,  sec.  52.  This  oath 
has  ever  since  been  required  of  all  taxpayers,  and  is  now 
provided  for  in  section  6339,  Rev.  St.  1913. 

That  the  revenue  law  as  to  the  assessment  of  personal 
property  has  been  so  construed  by  all  taxing  officers  and 
taxpayers  of  the  state  since  the  act  of  1903,  the  same  as 
prior  thereto,  is  a  matter  of  common  knowledge.  Such 
being  the  fact,  the  courts  will  so  construe  it  until  the  leg- 
islature has  further  spoken  on  the  subject.  The  petition 
alleges  that,  after  defendant  made  and  delivered  its  sched- 
ule to  the  assessor  on  or  about  May  20,  the  assessor  there- 
upon ^^duly  fixed  and  made  a  valuation  of  all  the  tangible 
personal  property  belonging  to  said  corporation  on  tiie 
first  day  of  April,  1911."  If  the  assessor  *^duly"  fixed  and 
made  his  valuation,  he  did  so  on  or  before  the  1st  day  of 
June,  1911.  Comp.  St  1909,  ch.  77,  art  I,  sec.  116. 
It  appears,  therefore,  from  the  all^ations  in  the  petition, 
that,  at  the  time  defendant  sold  the  property  covered  by 
the  schedule  which  it  filed  May  20,  such  property  had  been 
duly  assessed  by  the  county  assessor  a  full  month  prior  to 
the  time  of  such  sale.  Conceding  the  defendant's  conten- 
tion that  the  assessment  did  not  become  final  until  after  it 
had  been  acted  upon  by  the  state  and  county  boards  of 
equalization,  we  do  not  see  how  thut  can  aid  it.  It  knew 
that  it  had  been  assessed  by  the  county  assessor  in  the 
sum  of  18,710,  and  that  any  tax  levied  upon  that  assess- 
ment would  impose  upon  it  a  personal  liability  therefor. 
If  any  change  in  conditions  had  occurred  after  it  had  re- 
turned ite  schedule  and  an  assessment  had  been  made  there- 
on by  the  assessor,  which  would  have  authorized  the  county 
board  of  equalization  to  give  it  any  relief,  it  should  have 
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applied  to  that  board  when  it  met  on  or  about  July  27,  and 
if  the  board  had  denied  any  relief  to  which  it  was  entitled, 
the  statutes  provided  a  plain  and  adequate  remedy  by  ap- 
peal to  the  district  court 

Did  the  sale  of  the  property  on  July  1  to  the  city,  can- 
cel defendant's  liability  upon  the  assessment  because  of  the 
fact  that  after  the  property  passed  to  the  ownership  of  the 
city  it  thereafter  would  not  be  liable  to  taxation?  We 
think  the  answer  to  this  question  must  be  adverse  to  de- 
fendant The  case  is  not  different  from  what  it  would  be 
if,  after  defendant  had  filed  its  schedule  and  the  assessor 
had  made  the  assessment,  and  while  still  owning  the  prop- 
erty, it  had  changed  the  use  of  it  to  a  purpose  which  would 
relieve  it  from  taxation.  Such  a  change  would  not  relieve 
it  from  liability.  People  v.  Commissioners,  104  U.  S.  466. 
In  that  case  the  relator  was  assessed  for  taxation  as  of 
January  1, 1876,  upon  his  personal  estate,  to  the  amount  of 
160,000.  He  made  application,  supported  by  affidavit,  for 
a  reduction  or  remission  of  his  assessment  upon  the  ground 
that  the  value  of  all  his  personal  estate  on  January  1  did 
not  exceed  f  125,000,  and  that  as  to  all  except  |5,500  it  con- 
sisted of  money  which  "was  continuously  employed  in  the 
business  of  exporting  cotton  from  the  United  States  of 
America  to  foreign  countries,  through  the  customs  depart- 
ment of  the  United  States  aforesaid,  and  that  said  em- 
ployment consists  in  purchasing  and  paying  for  the  cotton 
in  different  states  of  the  United  States,  and  actually  ex- 
ported by  deponent  in  said  business,  .and  for  the  payment 
of  all  the  expenses  of  shipping  the  same  as  such  exports." 
The  reduction  and  remission  were  both  denied.  Upon  writ 
of  certiorari  the  proceedings  of  the  tax  commissioners  were 
affirmed  in  the  supreme  court  of  the  state  of  New  York,  and 
its  judgment  was  affirmed  by  the  court  of  appeals,  where- 
upon relator  prosecuted  error  in  the  supreme  court  of  the 
United  States.  In  the  opinion  by  Mr.  Justice  Harlan  it 
is  said:  "The  plaintiff  in  error  was  assessed,  upon  his 
personal  property,  as  of  January  1,  1876.  If  the  capital, 
which  he  claims  was  uniformly  and  continuously  employed 
in  the  business  of  purchasing  cotton  for  exportation  from 
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the  United  States  to  foreign  countries,  through  the  cus- 
toms department,  was,  in  fact,  in  money  on  the  Ist  day  of 
January,  1876,  he  could  not  escape  a  subsequent  assess- 
ment of  that  money  upon  the  ground  that,  at  the  time 
the  assessment  was  made,  it  was  invested  in  cotton  for 
exportation  to  foreign  countries."  (If  it  had  been  so  in- 
vested on  the  1st  day  of  January,  it  would  not  have  been 
subject  to  taxation.)  It  will  be  observed  that  the  court 
expressly  holds  that  one  who  owns  property  subject  to  tax- 
ation at  the  time  when  it  is  returnable  for  assessment  and 
taxation  cannot  escape  liability  for  the  tax  by  subsequently 
changing  the  character  of  his  property  by  investing  it  in 
other  property  which  would  render  it  not  subject  to  tax- 
ation. Suppose  defendant,  on  July  1,  had  sold  its  prop- 
erty which  had  been  assessed,  and  with  the  money  obtained 
from  the  sale  had  purchased  United  States  bonds,  could 
it  have  escaped  the  payment  of  taxes?  Clearly  not.  The 
fact  that  the  assessment  and  the  tax  subsequently  levied 
thereon  had  not  become  a  lien  upon  the  property,  so  as 
to  make  a  purchaser  thereof  liable  for  the  tax,  is  entirely 
immaterial.  The  city,  of  course,  took  the  property  free 
from  any  lien  of  the  tax,  but  this  did  not  relieve  the  de- 
fendant of  its  liability  therefor. 

The  demurrer  was  properly  overruled. 

Affirmed. 

Lettox,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Daniel  A.  Haxey,  appeli^nt,  v.  Village  of  Hyannis, 

APPELLEE. 

Filed  No\xmbeb  12,  1914.     No.  17,849. 

Manlcipal  Corfioratioiis:  Sm  to  Discox^^ect  Laxd:  Sufficiknct  of  Evi- 
dence. The  evidence  examined  and  set  out  in  the  opinion,  field, 
ample  to  sustain  the  judgment  of  the  district  court 

Appeal   from    the    district   court    for   Grant    county: 
James  R.  Hanna,  Judge.    Affirmed. 
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Sullivan  d  Squires,  for  appellant. 
Boyd  and  Barker,  contra. 

Pawcett,  J. 

PlaintifE  instituted  this  action  in  the  district  court  for 
Grant  county,  for  the  purpose  of  having  certain  land  dis- 
connected from  the  village  of  Hyannis.  Upon  a  full  hear- 
ing after  issues  joined,  his  petition  was  dismissed  for  want 
of  equity.    Prom  this  judgment  he  appeals. 

The  statute  under  which  plaintiff  proceeded  is  section 
8978,  Ann.  St  1911,  which  provides  that,  if  "justice  and 
equity  require  that  such  territory,  or  any  part  thereof,  be 
disconnected  from  such  city  or  village,"  the  district  court 
shall  enter  a  decree  accordingly.  The  law  upon  the  ques- 
tion involved  is  well  settled  in  this  state.  In  Village  of 
Wakefield  v.  TJtecht,  90  Neb.  252,  we  held :  "In  an  action 
to  annex  additional  territory  to  a  village,  the  burden  is 
upon  the  village  to  establish  by  sufficient  averments  and 
eyidence  that  the  territory  sought  to  be  annexed  will  be 
benefited  by  the  annexation,  or  that  justice  and  equity 
require  that  such  territory  be  annexed."  By  analogy  the 
holding  must  necessarily  be  that,  in  an  action  to  discon- 
nect territory,  the  burden  is  upon  the  petitioner  to  estab- 
lish by  sufficient  averments  and  evidence  that  justice  and 
equity  require  that  such  territory  be  disconnected.  In 
Ghapin  v.  Village  of  College  View,  88  Neb.  229,  we  held 
that  a  judgment  of  the  district  court  in  a  proceeding  to 
exclude  territory  from  the  boundaries  of  a  municipal  cor- 
poration will  not  be  set  aside  on  appeal,  unless  it  is  made 
to  appear  that  the  trial  court  committed  an  important  mis- 
take of  fact,  or  made  an  erroneous  inference  of  fact  or  of 
law.  On  page  231  will  be  found  a  citation  of  former  de- 
cisions of  this  court  to  the  same  effect. 

Plaintiff  purchased  the  land,  which  he  now  seeks  to  have 
disconnected,  about  five  years  prior  to  the  commencement 
of  this  action,  which  was  several  years  after  the  incorpo- 
ration of  the  defendant,  so  that  he  purchased  it  with  full 
knowledge  that  it  was  within  the  limits  of  the  village. 
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By  his  own  testimony  he  shows  that  he  is  the  owner  of 
a  stock  ranch  about  30  miles  from  the  village,  upon  which, 
at  the  time  of  the  trial,  he  had  between  500  and  600  head 
of  horses  and  cattle;  that  he  had  upon  the  ranch  a  dwell- 
ing-house and  bam  and  suf&cient  accommodations  for  his 
wife  and  five  children,  and  that  his  family  had  lived  upon 
the  ranch  prior  to  the  purchase  of  the  village  property; ' 
that  his  purpose  in  purchasing  the  village  property  was 
"to  get  close  to  a  school ;"  that  at  the  time  of  the  trial  he 
had  four  children  of  school  age,  one  of  whom  was  in  the 
eighth  grade  and  would  pass  into  the  high  school  the  next 
year;  that,  with  one  possible  exception,  the  high  school 
in  Hyannis  is  the  only  high  school  in  the  county ;  that  he 
is  not  engaged  in  any  business  in  Hyannis,  but  spends  the 
major  portion  of  his  time  upon  his  ranch,  his  family  living 
in  the  home  which  he  has  established  upon  the  property  in 
controversy;  that  all  of  the  50-acre  tract  in  controversy, 
except  some  five  or  six  acres  on  which  he  maintains  his 
home,  is  rough  land  and  used  by  him  for  pasture ;  that  all 
of  the  stock  he  keeps  in  the  village  is  a  cow  and  one  team 
for  the  use  of  his  family;  that  he  occasionally  has  four 
horses  there  when  he  is  "freighting."    He  testified  that  he 
farmed  from  four  to  six  acires  of  the  land  in  connection 
with  his  village  home.    On  cross-examination  he  shows  that 
that  is  all  the  land  th^e  is  fit  to  farm.    "Q.    And  where 
you  raise  a  garden?    A.    Raise  some  com  and  potatoes 
and  garden.    Q.    And  that  was  for  you  and  your  family 
there,  wasn't  it?    A.  Yes,  sir.    Q.  And  corn  for  your  team? 
A.  No ;  I  didn't  raise  any  corn  to  speak  of.    Q.  When  you 
told  the  court  you  were  farming  it,  you  meant  to  say  you 
were  gardening  it?    A.    I  have  it  in  alfalfa,  some  of  it. 
Q.     How  much?     A.    Two  or  three  and  a  half  or  four 
acres."    He  further  testified:    "Q.    Do  you  make  any  of 
your  living  off  of  this  place,  with  the  exception  of  what 
you  raise  in  your  garden  and  what  alfalfa  you  raise  for 
your  team?    A.  No.    Q.  You  make  your  living  from  your 
ranch?    A.    Principally,  yes.     ♦     ♦     ♦     Q.    All  that  you 
farm  there  or  use  for  any  agricultural  purposes  is  a  little 
over  five  acres?    A.  About  five  or  six.    Q.   And  that's  the 
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part  you  just  use  for  your  home  purposes,  and  don't  at- 
tempt to  make  a  living  there,  do  you,  simply  a  little  side 
issue  with  you  there,  isn't  it?  A.  Yes,  sir.  ♦  ♦  ♦  Q. 
State  what  benefit  anybody  else  off  Main  Street  enjoys 
that  you  haven't  enjoyed  during  the  last  six  years.  A. 
Well,  I  don't  call  any  to  mind  now."  A  short  time  prior 
to  the  commencement  of  this  action  the  village  voted  f  8,800 
for  the  construction  of  a  water- works  system.  Prior  there- 
to it  is  evident  that  plaintiff  was  entirely  satisfied  wdth 
conditions  existing  in  the  village,  but  the  issuance  of  water 
bonds  did  not  meet  his  approval.  He  testifies  that  he 
voted  against  issuing  the  bonds.  When  asked  why  he  did 
80,  he  answered :  "I  didn't  feel  able  to  pay  the  tax.  Q. 
You  felt  you  were  too  far  away  to  get  the  use  of  this  water 
at  first?  A.  Yes,  sir.  Q.  You  didn't  think  you  were  going 
to  get  any  of  this  water?  A.  I  don't  think  I  am."  Out- 
side of  the  indebtedness  about  to  be  incurred  upon  the 
water  bonds,  the  village  seems  to  have  been  in  a  very  pros- 
perous condition,  so  much  so  that  it  had  no  bonded  indebt- 
edness, and  during  the  year  1911  no  taxes  were  levied  for 
any  purpose  whatever.  Plaintiff's  reason  for  thinking  that 
he  would  not  derive  any  benefit  from  the  water- works  about 
to  be  installed  is  based  upon  the  fact  that  on  the  initial 
instalment  of  water- works  the  plans  contemplate  only  the 
extension  of  mains  through  the  main  street  and  the  main 
part  of  the  village;  plaintiff's  land  being  on  the  eastern 
limits  of  the  village.  This  fact  is  far  from  showing  that 
extensions  will  not  be  made  in  course  of  time  as  fast  as 
the  funds  and  necessities  of  the  village  will  warrant  the 
making  of  such  extensions. 

In  the  light  of  the  above  facts,  the  district  court  very 
properly  dismissed  plaintiff's  petition  for  w^ant  of  equity. 

Affirmed. 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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State,  ex  rel.  James  P.  Engush,  County  Attorney, 
APPELLEE,  V.  Charles  E.  Fanning  bt  al.,  appellants. 

Filed  Novehbeb  12,  1914.    No.  17,670. 

1.  Nuisance:  Abatement:  Pubfose  of  Act:  Constbucttion.  Chapter  63, 
laws  1911,  Is  entitled  "An  act  to  enjoin  and  abate  houses  of  lewd- 
ness, assignation  and  prostitution,  to  declare  the  same  to  be  nui- 
sances," etc.,  and  It  Is  designed  to  provide  means*  of  suppress- 
ing houses  devoted  to  such  purposes.  A  house  maintained  as  a 
place  for  lewd  men  and  women  to  congregate  for  Immoral  purposes 
Is  within  the  terms*  of  the  statute. 

2.   :  :  Enforcement  of  Act.     The  statute  is  strenuous; 

there  should  be  proof  that  the  place  complained  of  Is  In  fact  a 
house  of  lewdness,  assignation  or  prostitution.  When  that  fact 
is  satisfactorily  established,  the  statute  should  be  liberally  con- 
strued In  applying  the  remedy  given. 

3.   :   :   Evidence:    "General  Reputation."     The  general 

reputation  of  the  house  and  of  the  people,  men  and  women,  who 
frequent  it  may  be  shown,  but  It  must  be  the  general  reputation 
among  people  who  are  in  the  position  to  form  an  opinion.  Proof 
of  such  general  reputation  is  received  as  other  evidence  In  the 
case,  and  Is  not  of  Itself  necessarily  conclusive. 

4.   :   Statute  to  Abate  Disorderly  House:   Validity:   Quaere. 

The  fourth  paragraph  of  the  syllabus  of  our  former  opinion  In  this 
cafte  (96  Neb.  123)  Is  withdrawn,  and  the  question  whether  section 
8782,  Rev.  St  1913,  providing  for  a  tax  of  $300,  and  the  payment 
of  a  fraction  thereof  to  the  attorney  prosecuting  the  case,  la  un- 
constitutional is  not  decided. 


5.  Quere.  Whether  that  part  of  section  8779,  Rev.  St  1913,  which 
provides  that,  if  the  existence  of  a  nuisance  is  established  In  a 
criminal  proceeding  (see  Rev.  St  1913,  sees.  8783,  8845),  an  order 
of  abatement  shall  be  entered  the  same  as  In  the  action  In  equity 
provided  for  In  preceding  sections,  is  constitutional  and  valid, 
qucBre. 

6.  Constitutional  Law:  Nuisance:  Validity  of  Statute.  Oxlt  former 
decision  In  this  case  as  to  the  constitutionality  of  chapter  63, 
laws  1911,  except  as  above  indicated,  is  adhered  to. 

7.  Nuisance:  Suit  to  Abate:  Sufficiency  of  Evidence.  -The  evidence 
indicated  in  this  and  our  former  opinion  herein  is  found  Inauf- 
ficlent  to  support  the  decree. 
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Rehearing  of  case  reported  in  96  Neb.  123.  Former 
judgmetit  vacated,  and  judgment  of  district  court  reversed. 

Sedgwick,  J. 
j  On  the  former  hearing  in  this  case  we  found  that  the 

I  portion  of  the  decree  "which  enjoins  Fanning  and  Prenica 
from  using  the  premises  for  the  purpose  of  lewdness,  as- 
j^ignation  or  prostitution  is  not  appealed  from,  and  is 
therefore  final,"  and  that  the  "defendants  make  no  com- 
plaint of  the  findings  and  decree  so  far  as  it  finds  that 
unlawful  practices  were  indulged  in  and  enjoins  the  con- 
tinuance of  the  same  in  the  future."  96  Neb.  123.  The 
record  is  large  and  somewhat  complicated,  but  upon  fur- 
ther consideration  we  think  it  ought  to  be  considered  that 
the  appeal  has  brought  up  the  whole  case  for  consideration. 

The  defendants  strenuously  contend  that  the  statute  un- 
der which  these  proceedings  are  brought  (laws  1911,  ch. 
63)  is  unconstitutional  and  void.  Upon  the  former  hear- 
ing it  was  practically  conceded  that  section  8  of  the  act 
(Rev.  St.  sec.  8782)  is  unconstitutional,  and  it  was  so  con- 
sidered accordingly.  Very  soon  after  our  former  decision 
the  supreme  court  of  Minnesota,  in  State  v,  Ryder,  126 
Minn.  95,  147  N.  W.  953,  had  occasion  to  consider  the 
constitutionality  of  a  very  similar  statute.  The  discussion 
in  that  case  covers  all  objections  raised  in  the  case  at  bar, 
unless  it  is  the  one  which  will  be  herein  separately  con- 
sidered. The  discussion  by  the  Minnesota  court  of  the  con- 
stitutionality of  their  statute  corresponding  to  our  section 
8  is  quite  full  and  complete,  several  authorities  being  cited, 
and  the  court  concludes  that  the  statute  is  constitutional 
and  valid.  The  reasoning  seems  satisfactory,  but  it  is  not 
necessary  now  to  decide  as  to  the  constitutionality  of  sec- 
tion 8  of  our  act,  and  w^e  content  ourselves  with  withdraw- 
ing what  was  said  upon  that  point  in  the  former  decision 
of  this  case. 

As  we  have  already  said,  the  opinion  of  the  Minnesota 
court  in  the  case  above  cited,  and  the  opinion  in  State  v. 
-Vetr  England  F.  d  0.  Co.,  126  Minn.  78,  decided  at  the  same 
time  by  that  court,  seem  to  satisfactorily  dispose  of  all 

97  Neb.  15 
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questions  as  to  the  constitutionality  of  such  legislation, 
except  one  which  is  perha^MS  peculiar  to  our  statute. 

Section  5  of  the  act  (Rot.  St  sec.  8779)  provides:   "If 
the  existence  of  the  nuisance  be  established  in  an  action 
as  provided  in  this  act,  or  in  a  criminal  proceeding,  an 
order  of  abatement  shall  be  entered  as  a  part  of  the  judg- 
ment in  the  case,  which  order  shall  direct  the  removal 
from  the  building  or  place  of  all  fixtures,  furniture,  musi- 
cal instruments  or  movable  property  used  in  conducting 
the  nuisance,  and  shall  direct  the  sale  thereof  in  the  man- 
ner provided  for  the  sale  of  chattels  under  execution,  and 
effectual  closing  of  the  building  or  place  against  its  use 
for  the  purpose,  and  so  keeping  it  closed  for  a  i)eriod  of 
one  year,  unless  sooner  released.'^    Section  8783  (208)  Rev. 
St.  1913,  is  as  follows :    "Every  house,  building,  tent,  boat, 
wagon  or  other  vehicle,  or  any  other  structure,  situated 
in  this  state,  used  and  occupied  as  a  house  or  place  of  ill 
fame  or  for  purposes  of  prostitution,  shall  be  held  and 
deemed  a  public  nuisance ;  and  any  person  owning,  or  hav- 
ing the  control  of,  as  guardian,  lessee  or  otherwise,  such 
house,  building,  tent,  boat,  wagon  or  other  vehicle,  or  any 
other  structure,  and  knowingly  leasing  or  subletting  the 
same,  in  whole  or  in  part,  for  the  purpose  of  keeping  there- 
in a  house  or  place  of  ill  fame,  or  knowingly  permitting 
the  same  to  be  used  or  occupied  for  such  purpose,  or  using 
or  occupying  the  same  for  such  purpose,  shall  for  every 
such  offense  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  not  to  exceed 
three  months."    This  was  section  210  of  the  criminal  code 
prior  to  the  revision  of  1913,  as  amended  by  ch.  173,  lavrs 
1907.    The  amendment  included  other  buildings  and  struc- 
tures than  those  named  in  the  original  act  and  increased 
the  penalty.    It  is  insisted  that  the  act  under  which  this 
prosecution  was  brought  is  unconstitutional  because   it 
amended  sections  8783(208)  and  8845(270)  Rev.  St.  1913. 
It  would  seem  that  section  5  of  the  act,  by  the  words  "or 
in  a  criminal  proceeding,"  attempts  to  amend  section  210 
of  the  criminal  code  (Rev.  St  1913,  sec.  8783(208))   by 
adding  an  additional  penalty  upon  conviction  under  that 
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section.  If  this  should  be  considered  as  an  amendment  to 
that  section  within  the  meaning  of  section  11,  art.  Ill 
of  the  constitution,  it  would  not  necessarily  render  the 
whole  act  invalid,  since  those  words  are  separable  from 
the  act  and  may  be  omitted  without  affecting  the  remain- 
der of  the  act. 

Except  as  herein  noted,  we  are  satisfied  with  our  for- 
mer conclusion  as  to  the  constitutionality  of  the  act.  This 
requires  us  to  consider  whether  the  evidence  justifies  the 
finding  that  the  building  in  question  is  used  for  the  pur- 
pose of  lewdness,  assignation,  or  prostitution,  within  the 
meaning  of  the  act.  It  is  entitled  "An  act  to  enjoin  and 
abate  houses  of  lewdness,  assignation  and  prostitution,  to 
declare  the  same  to  be  nuisances,"  etc.  Laws  1911,  ch. 
63.  Section  3  of  the  act  provides :  "Evidence  of  the  gen- 
eral reputation  of  the  place  shall  be  admissible."  This 
does  not  contemplate  receiving  testimony  as  to  the  opin- 
ions of  personal  enemies  of  the  proprietor,  nor  their  decla- 
rations, though  publicly  made,  but  contemplates  proof  of 
what  is  generally  rejwrted  among  those  who  are  in  a  posi- 
tion to  form  an  opinion  of  the  character  of  the  house.  Mr. 
Bishop  says :  "There  must  be  the  keeping  of  a  house.  For 
a  woman  to  be  a  common  bawd,  or  merely  to  live  alone  and 
receive  one  man  or  many,  is  not  to  keep  a  bawdy  house. 
And  more  women  than  one  must  live  or  resort  together 
to  make  such  a  house.  Therefore  permitting  a  single  act 
of  illicit  intercourse  will  not  alone  constitute  the  offense." 
1  Bishop,  Criminal  Law  (7th  ed.)  sec.  1085.  It  has  been 
held  that  the  reputation  of  the  keeper  of  the  house,  and  of 
the  people,  both  men  and  A^'omen,  who  frequent  it,  may  be 
proved,  but  it  is  generally  held  that  the  reputation  of  the 
house  alone  is  not  sufficient,  and  in  an  early  case  in  Wis- 
consin it  was  held:  "Proof  that  the  reputation  of  the 
house,  or  of  its  frequenters  and  the  defendant  was  bad  in 
that  respect,  is  not  conclusive  of  defendant's  guilt."  State 
V.  Brunelly  29  Wis.  435.  This  case  was  cited  with  approval 
by  this  court  in  Drake  v.  State,  14  Neb.  535.  This  was  a 
prosecution  under  section  210  of  the  criminal  code;  Rev. 
St.  1913,  sec.  8783(208).    In  discussing  the  evidence  nee- 
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essary  to  establish  the  charge,  the  court  emphasized  the 
fact  that  the  evidence  was  that  the  house  was  not  used 
for  any  other  purpose.  "No  family  lived  in  it,"  In  a 
note  under  Beard  i;.  State,  4  L.  R.  A.  675,  it  is  said  that 
"general  reputation  is  not  suflScient  evidence,"  and  many 
authorities  are  cited  as  supporting  that  proposition.  Other 
authorities  are  cited  as  holding  that  the  character  of  the 
house  may  be  proved  by  common  reputation,  but  in  such 
case  "the  proof  must  directly  implicate  the  person  charged 
with  keeping  it."  The  title  of  the  act  reminds  us  that  it 
is  houses  of  lewdness,  assignation  and  prostitution  that 
are  to  be  dealt  with,  and  in  determining  the  character  of 
the  house  in  question  it  is  of  great,  if  not  controlling,  im- 
portance to  inquire  whether  it  is  principally  devoted  to  a 
legitimate  purpose. 

The  object  of  the  statute  is  to  provide  an  efficient  and 
prompt  means  for  suppressing  the  so-called  "red  light  dis- 
trict" in  communities  that  are  unwilling  to  tolerate  such 
a  nuisi\nce.  The  statute  is  not  intended  as  a  means  of 
regulating  the  morals  of  private  individuals,  nor  to  prevent 
immorality  in  hotels,  mainly  devoted  to  the  accommodation 
of  families  and  moral,  well-behaved  people.  Of  course,  if 
a  hotel  becomes  "a  house  of  lewdness,  assignation  and 
prostitution,"  it  will  not  escape  the  ban  of  the  statute  be- 
cause some  innocent  people  are  deceived  and  patronize 
the  house  in  gixnl  faith  as  a  hotel.  It  is  not  necessary  to 
prove  that  the  owner  of  the  property  knew  that  it  was  be- 
ing used  for  the  prohibited  purposes;  if  the  proprietor, 
that  is,  the  person  in  control  and  management  of  the  house, 
has  such  knowledge  it  is  sufficient. 

The  general  character  of  the  evidence  is  stated  in  our 
former  opinion  (96  Neb,  123 ^  and  it  was  there  said:  "The 
evidence  as  to  the  hotel  having  an  evil  reputation  was  con- 
flicting. •  •  •  Whatever  the  actual  fact  may  be,  the 
testinH>ny  in  the  reci>rd  upiui  this  point,  standing  alone, 
would  not  justify  an  order  dei*laring  the  hotel  to  be  a  nui- 
Siinoe."  It  might  be  further  suggested  that  much  of  the 
evidence  iniendeii  to  show  the  reputation  of  the  house  is 
indetiniie,  and  some  of  it  incomixnent.    The  witnesses  were 
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not  always  confined  to  general  reputation,  but  were  al- 
lowed to  state  their  belief  and  how  they  individually  re- 
garded the  use  of  the  hotel.  The  evidence  of  "paid  de- 
coys or  informers,"  referred  to  in  our  former  opinion,  re- 
lated mostly  to  the  doings  of  vile  persons  sent  to  the  hotel 
for  that  purpose,  after  this  action  was  begun.  The  stat- 
ute is  a  wholesome  one.  It  ought  to  be  liberally  construed 
to  enable  virtuous  communities  to  protect  themselves 
against  public  places  kept  for  lewd  purposes.  It  may  be 
that  the  authorities  of  Omaha  have  begun  with  the  most 
shameless  bawdy  house  within  that  city,  but  the  evidence 
taken  at  the  trial  does  not  convince  us  that  such  is  the  fact. 
If  this  hotel  is  devoted  to  such  purposes,  that  is,  if  it  is  a 
house  of  lewdness,  assignation,  or  prostitution,  the  prose- 
cutor will  undoubtedly  be  able  to  establish  that  fact. 

Our  former  decision  is  therefore  set  aside,  and  the  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Reversed. 

Fawcett,  J.  I  dissent  from  the  order  setting  aside  our 
former  decision.  I  think  it  should  in  all  respects  be  ad- 
hered to. 

Hose,  J.,  not  sitting. 


W.  F.  H.  Armstfoxg,  Trfstee,  et  al.,  appellees,  v.  David 
C.  Patterson,  appellant.* 

Filed  November  12,  1914.     No.  17,384. 

1.  Limitation  of  Actions:  Question  fob  Coubt.  When  the  pleadings 
show,  without  dispute,  the  time  that  has  elapsed  since  the  cause  of 
action  accrued,  the  question  whether  the  action  is  barred  by  the 
statute  of  limitations  is  a  question  of  law  for  the  court. 

2.  Judgment:  Action  on  Judgment.  When  the  federal  court  for  this 
district  has  rendered  a  Judgment  for  deficiency  in  an  action  of 
foreclosure  of  a  real  estate  mortgage,  an  actioD  upon  such  judg- 
*Reversed  on  rehearing,  see  opinion,  p. ,  post. 
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ment  may  be  maintained  in  the  coorts  of  this  state  without  first 
obtaining  leave  to  bring  such  action. 

3.  :  :  LiMFTATiONS.    The  statute  of  limitations  does  not 

apply  to  actions  upon  domestic  Judgments. 

Appeal  from  the  district  court  for  Douglas  county: 
Leb  S.  Estelle,  Judge.    Affirmed. 

David  C.  Patterson,  pro  se. 

William  Baird  d  Sons,  contra. 

A.  8.  Churvhill,  amicus  curicB. 

Sedgwick,  J. 

This  plaintiff  obtained  a  deficiency  judgment  against  the 
defendant  in  the  circuit  court  of  the  United  States  for  this 
district  in  June,  1897,  and  in  July,  1911,  he  brought  this 
action  upon  that  judgment  in  the  district  court  for  Doug- 
las county.  He  alleged  in  his  petition  the  foreclosure  of 
the  mortgage  and  sale  of  the  property  and  the  deficiency 
judgment.  The  defendant  answered,  admitting  the  judg- 
ment as  pleaded,  and  alleged  the  statute  of  limitations, 
and  that  no  permission  had  been  given  by  the  court  in 
which  the  judgment  was  rendered  to  bring  an  action  there- 
on. No  reply  was  filed,  and  upon  plaintiff's  motion  the 
court  entered  a  judgment  in  his  favor  upon  the  pleadings. 
The  defendant  has  appealed. 

These  pleadings  show  that  more  than  14  years  had 
elapsed  after  the  entry  of  the  judgment  before  the  com- 
mencement of  this  action,  and  the  allegation  that  no  per- 
mission had  been  given  by  the  court  to  bring  an  action 
upon  the  judgment  not  being  denied,  the  question  is  also 
presented  as  to  whether  such  permission  is  necessary. 

1.  Upon  the  first  proposii.jn  the  plaintiff  relied  upon 
Snell  i\  RuCy  72  Neb.  571,  in  which  it  was  held:  "The 
provisions  of  sections  10  and  16  of  the  code,  known  as  the 
statute  of  limitations,  do  not  apply  to  actions  upon  do- 
mestic judgments."  The  defendant  attacks  that  decision 
as  unsound.  He  points  out  that  it  is  predicated  largely 
upon  Tyler's  Er'rs  v.  Winsloic,  15  Ohio  St  364,  and  says 
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that  that  decision  is  wrong,  and  has  since  been  discred- 
ited by  the  Ohio  court  He  also  calls  attention  to  Stock- 
icell  V.  Oolenum,  10  Ohio  St,  33.  It  is  true  that  in  Tyler^s 
Ex^rs  V.  Winslow  it  is  held  that  a  judgment  of  a  court  of 
that  state  is  not  a  specialty,  within  the  meaning  of  their 
statute,  and  that  the  decision  is  substantially  placed  upon 
that  holding,  and  in  Stockwell  v.  Coleman  it  was  held  that ' 
a  foreign  judgment  is  a  specialty,  which  appears  to  be 
recognized  by  the  Ohio  court  as  inconsistent  with  the  hold- 
ing that  a  domestic  judgment  is  not  a  specialty.  In  the 
later  case  the  holding  in  the  Stockwell  case  is  limited,  "so 
far  as  it  conflicts  with,  the  holding  that  the  domestic  judg- 
ment is  not  a  specialty."  In  Todd  v.  Crumby  5  McLean 
(U.  S.)  172,  the  circuit  court  of  the  United  States  decided 
that  "the  statute  of  limitations  of  Ohio  does  not  bar  an  ac- 
tion on  a  judgment.  A  judgment  is  not  an  agreement,  con- 
tract, or  promise  in  writing,  nor  is  it  in  a  l^al  sense  a 
specialty."  The  statute  construed  in  that  case  was  "that 
all  actions  upon  the  case,  covenant,  and  debt  founded  upon 
a  specialty,  or  any  agreement,  contract,  or  promise  in 
writing,  must  be  brought  within  fifteen  years,"  which  is,  so 
far  as  this  question  is  concerned,  identical  with  ours,  ex- 
cept that  ours  applies  the  limitations  specifically  to  for- 
eign judgments,  and  so  tends  to  raise  the  presumption 
that  it  was  not  intended  to  include  domestic  judgments  in 
the  limitation.  In  Fries  v.  Mack,  33  Ohio  St.  52,  which  was 
decided  in  1877,  the  supreme  court  of  that  state  appears 
to  discredit  the  decision  in  Tyler^s  Ex^ra  v.  Winslow,  su- 
pra, although  it  expressly  refuses  to  overrule  it.  Speak- 
ing of  that  case  and  the  case  of  Stockwell  v.  Coleman,  su- 
pra, the  court  said:  "The  two  cases  may  well  stand  to- 
gether, although  it  must  be  conceded  that  the  reasons  upon 
which  the  latter  decision  {Stockwell  v.  Coleman)  is  placed 
by  the  judge  delivering  the  opinion  are  not  in  harmony 
with  the  views  expressed  in  the  former  case,  and  strongly 
tend  to  weaken  its  authority." 

It  is  not  entirely  clear  why  the  legislature  should  limit 
actions  upon  foreign  judgments  to  five  years,  and  limit 
proceedings  to  revive  dormant  domestic  judgments  to  10 
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years,  and  provide  no  limitation  upon  actions  ui>on  domes- 
tic judgments.  It  is  to  be  expected  that,  when  the  attention 
of  the  legislature  is  called  to  this  matter,  there  will  be  fur- 
ther legislation.  The  decision  in  Snell  r.  Rue,  supra,  was 
rendered  more  than  10  years  ago.  It  is  not  wholly  with- 
out reason  to  support  it,  and  it  has  been  emphatically  ap- 
proved by  this  court  in  an  important  action  in  which  it 
was  a  vital  question.  Young  i\  City  of  Broken  Bow,  94 
Xeb.  470.  In  the  opinion  in  that  case  the  court  said: 
"One  of  the  defenses  interposed  by  the  city  is  that  all  of  the 
judgments  are  barred  by  the  statute  of  limitations.  Coun- 
sel for  defendant  abandons  this  contention  in  his  brief, 
and  concedes  that  under  the  authority  of  Snell  r.  Rue,  72 
Xeb.  571,  this  defense  must  fail."  There  have  been  five 
sessions  of  the  l^slature  since  the  decision  was  pro- 
nounced, and  in  1909  the  statute  providing  for  the  revival 
of  dormant  judgments  was  amended  so  as  to  place  an  ab- 
solute limit  upon  such  proceedings  (laws  1909,  ch.  154), 
and  the  legislature  has  not  seen  fit  to  establish  any  lim- 
itation for  actions  upon  domestic  judgments.  To  estab- 
lish such  a  limitation  now  would  be  legislation,  and  is 
not  within  the  province  of  the  courts. 

2.  Section  8257,  Rev.  St.  1913,  provides:  "After  such 
petition  (for  the  foreclosure  of  a  real  estate  mortgage) 
shall  be  filed,  while  the  same  is  pending,  and  after  a  de- 
cree rendered  thereon,  no  proceedings  what^ever  shall  be 
had  at  law  for  the  recovery  of  the  debt  secured  by  the  mort- 
gage, or  any  part  thereof,  unless  authorized  by  the  court." 
We  have  seen  that  it  is  conceded  that  no  such  permis- 
sion was  granted  by  the  court  by  which  this  deficiency 
judgment  was  rendered.  It  is  insisted  by  the  defendant 
that  this  permission  is  necessary  after  a  deficiency  judg- 
ment is  rendered,  as  well  as  while  the  proceedings  for  fore- 
closure are  pending,  but  in  this  we  think  that  the  defend- 
ant is  wrong.  A  decree  of  foreclosure  of  the  mortgage  be- 
comes a  final  decree  when  the  sale  thereon  is  confirmed, 
so  tliat  the  statute  contemplates  two  decrees,  and  the  words 
in  the  statute,  "after  a  decree  is  rendered  thereon,"  must 
be  construed  to  mean  the  decree  of  foreclosure,  rendered 
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on  the  mortgage.  When  we  consider  the  purpose  of  the 
statute  requiring  the  permission  of  the  court  in  which  the 
action  is  pending,  this  construction  of  the  statute  becomes 
necessary.  Section  8259  requires  the  plaintiff  in  foreclos- 
ure to  allege  and  prove  that  no  proceeding  at  law  has  been 
had  to  recover  the  debt,  or  if  such  proceeding  is  had  it  must 
be  finally  determined  and  disposed  of  before  an  action  for 
foreclosure  can  be  sustained.  These  two  sections  of  the 
statute,  construed  together,  are  plainly  intended  to  pro- 
tect the  defendant  against  the  pendency  of  two  actions  at 
the  same  time,  one  for  the  foreclosure  and  the  other  for 
the  recovery  of  the  debt.  The  reason  of  these  provisions 
has  no  application  whatever  to  a  deficiency  judgment. 
After  the  (Jecree  on  the  foreclosure  proceedings  until  the 
sale  is  made  and  confirmed  by  the  court,  the  defendant  is 
protected  against  any  action  in  another  court  for  the  re- 
covery of  the  debt.  The  judgment  for  a  deficiency  is  a  final 
and  independent  judgment  upon  the  debt  itself,  and  when 
such  judgment  is  entered  all  questions  in  regard  to  the 
indebtedness  are  settled  and  the  defendant  is  no  longer  in 
litigation  in  regard  thereto. 

3.  It  appears  that  the  plaintiff  applied  to  the  United 
States  court  to  revive  the  deficiency  judgment,  but  after- 
wards dismissed  that  application,  and  it  cannot  therefore 
aflfeet  the  question  presented  here. 

The  judgment  of  the  district  court  is  in  harmony  with 
the  views  above  expressed,  and  is  therefore 

Affirmed. 

Pawcett,  J.,  not  sitting. 


Peter  L.  Weber,  appellee,  v.  Wilber  W.  Towle^ 
appellant. 

Filed  No\^mbeb  12,  1914.    No.  17,885. 

Cliattel  Mortgages:  Bill  of  Sale:  Evidence.  A  bill  of  sale,  although 
purporting  on  its  face  to  convey  the  property  absolutely,  may  be 
shown  to  have  been  given  as  security  only. 


234  NEBRASKA  REPOETS.  [Vou  97 


Weber  v.  Towle. 


2.  :  :  .     When  the  maker  of  the  bill  of  sale  is 

indebted  at  the  time,  and  such  indebtedness  forms  the  txnsidera- 
Aion  for  the  contract,  it  is  important  to  know  whether  the  indebted- 
ness was  canceled  and  the  evidence  thereof  surrendered  when  the 
bill  of  sale  was  made. 


3.  :  :  Question  fob  Juby.    If,  however,  the  value  of  the 

property  is  much  greater  than  the  amount  of  indebtedness  so  sur- 
rendered, and  the  proof  is  clear  and  satisfactory  that  the  bill  of 
sale  was  induced  by  promises  to  allow  the  maker  thereof  to  redeem 
by  paying  the  amount  of  the  indebtedness  and  interest  thereon, 
it  is  for  the  jury  to  find,  in  the  light  of  the  circumstances  of  the 
transaction,  whether  the  transaction  was  an  absolute  sale  or 
security  only. 

4.  Appeal:  Conflictino  Evidence.  When  the  evidence  as  to  the  value 
of  the  property,  and  upon  the  general  issue  tendered,  is  sub- 
stantially conflicting,  the  verdict  of  the  jury  will  not  be  disturbed 
as  unsupported,  unless,  upon  the  whole  record,  it  is  clearly  wrong. 

5.   :   Instructions:  Issues.    The  trial  court  should,  as  far  as 

practicable,  simplify  the  issues  in  instructions  to  the  jury,  but  if 
the  parties  concur  in  the  method  of  trial,  and  the  jury  is  instructed 
in  harmony  therewith,  and  the  instructions  contain  no  erroneous 
statement  of  law  prejudicial  to  the  party  complaining,  the  Judg- 
ment will  not  be  reversed  upon  appeal  because  matters  are  sub- 
mitted to  the  jury  which  were  actually  tried  by  the  parties,  but 
which  should  have  been  eliminated  from  the  case  if  either  party 
had  desired. 

Appeal  from  the  district  court  for  Lancaster  county:' 
Albert  J.  Cornish,  Judge.    Affirmed. 

George  A.  Adams,  for  appellant. 

A.  F.  Moore,  Tibhets,  Anderson  dc  Baylor  and  Holmes  d 
DeLacy,  contra, 

Sedgwick,  J. 

In  November,  1911,  this  plaintiff  appears  to  have  been 
conducting  a  cabinet  business  on  O  street,  in  the  city  of 
Lincoln.  He  had  some  machinery,  tools,  a  little  lumber, 
some  mantels,  and  other  stock.  This  property  was  mort- 
gaged in  the  sum  of  $490.  The  mortgage  was  past  due, 
and  the  plaintiff  had  waived  publication  of  notice  of  fore- 
closure, and  the  mortgagees  were  insisting  upon  a  sale  of 
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the  property.  The  defendant  Deahl  was  interested  as 
mortgagee^  and  the  defendant  Towle  was  acting  as  his  at- 
torney or  adviser.  They  went  to  the  plaintiflf^s  place  of 
business  in  the  forenoon  and  insisted  upon  a  sale  of  the 
property  to  pay  the  indebtedness.  At  the  plaintiflf's  re- 
quest the  matter  was  continued  until  afternoon,  when  the 
defendants  were  again  at  the  place  of  business,  and  the 
plaintiff  executed  to  the  defendant  Towle  a  bill  of  sale 
of  the  property.  Towle  took  possession  of  the  property, 
and  the  keys  to  the  room  in  which  it  was  situated  were 
turned  over  to  him.  Towle  paid  the  mortgages  on  the  prop- 
erty and  turned  them  over  with  notes  they  secured  to 
the  plaintiff.  He  also  gave  the  plaintiff  receipts  for  cer- 
tain claims  which  he  held  for  collection  against  the  plain- 
tiff, and  afterwards  paid  the  rent  for  the  room.  A  few 
days  later  the  plaintiff  offered  to  redeem  the  property  by 
paying  the  amount  which  the  defendant  Towle  had  paid 
for  the  same,  with  interest  at  the  rate  of  10  per  cent,  from 
the  time  of  the  payment.  This  the  defendant  Towle  re- 
fused, insisting  that  the  transaction  was  an  absolute  sale 
to  him.  The  plaintiff  brought  this  action  in  the  district 
court  for  Lancaster  county  to  recover  the  value  of  the 
property,  alleging  that  the  defendant  Towle  had  converted 
it  to  his  own  use,  and  that  the  defendant  Deahl  had  as- 
sisted him  in  the  conversion.  Deahl  was  afterwards  dis- 
charged from  the  case,  and  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $732.  The  court  re- 
quired the  plaintiff  to  remit  $232  from  this  verdict,  which 
was  done,  and  judgment  entered  against  the  defendant 
Towle  in  the  sum  of  |500,  from  which  he  has  appealed. 
The  principal  question  presented  and  argued  in  the  brief 
is  whether  the  transaction  was  an  absolute  sale  or  was 
merely  a  transfer  of  the  title  as  security.  Although  the 
question  was  a  simple  one,  the  parties  succeeded  in  put- 
ting in  evidence  covering  something  over  400  pages  of  type- 
written matter,  much  of  it  immaterial,  consisting  of  evi- 
dence of  prior  transactions,  and  of  extensive  cross-examina- 
tion, more  or  less  irrelevant.  It  has  been  frequently  held 
in  this  and  other  states  that  a  bill  of  sale  of  personal  prop- 
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erty,  although  in  form  without  any  condition,  may  be 
shown  by  parol  evidence  to  have  been  given  as  security 
only.  When  the  maker  of  a  bill  of  sale  is  indebted  at  the 
time,  and  such  itidebtedness  forms  the  consideration  for 
the  contract,  it  is  generally  considered  that  it  is  very  im- 
portant to  inquire  whether  the  indebtedness  was  extin- 
guished by  the  contract  or  was  continued  and  existed  cou- 
cui*rently  with  the  bill  of  sale.  In  this  case  the  defendant 
testified  that,  when  he  took  the  bill  of  sale,  he  surrendered 
the  notes  and  mortgage  to  the  plaintiff,  and  also  gave  him 
receipts  in  full  for  claims  which  he  held  against  him  for 
collection.  From  the  plaintiff's  evidence  it  appears  that 
he  had  possession  of  the  notes  and  mortgages  at  the  time 
of  the  trial,  and  there  is  no  suggestion  in  the  briefs  that 
the  defendant's  evidence  upon  this  point  is  anywhere  con- 
tradicted in  this  voluminous  record.  The  plaintiff  alleges 
that  the  defendant  was  to  return  him  the  property  upon 
payment  of  |500,  and  did  not  allege,  or  even  admit  in  his 
pleadings,  that  he  agreed  at  the  time  to  repay  the  defend- 
ant the  full  amount  which  was  paid  for  the  property  and 
interest  thereon. 

From  these  and  otlier  circumstances  that  appear  in  the 
record,  if  the  question  had  been  submitted  to  us  to  deter- 
mine the  fact,  we  should  probably  have  found  that  the 
transaction  was  an  absolute  sale,  but  it  is  the  duty  of  the 
jury  to  determine  the  questions  of  fact,  and,  where  there 
is  a  substantial  conflict  in  the  evidence,  the  finding  of  the 
jury  upon  such  questions  cannot  be  disturbed,  unless,  upon 
the  whole  record,  it  appears  that  it  is  clearly  wrong. 

The  plaintiff  testifies,  and  there  were  circumstances  in- 
dicating that  he  was  correct  in  testifying,  that  he  was  la- 
boring under  some  compulsion  when  the  bill  of  sale  was 
made,  and  that,  before  agreeing  to  execute  the  bill  of  sale, 
he  obtained  from  the  defendant  Towle  a  promise  that,  if  he 
would  execute  the  bill  of  sale,  he  would  hold  the  property 
for  10  or  12  days,  and  would  reconvey  it  to  the  plaintiff 
upon  payment  to  him  of  the  amount  which  he  had  advanced 
for  the  plaintiff.  There  was  other  evidence  tending  to  cor- 
roborate the  plaintiff  in  this,  and,  while  it  was  contra- 
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dieted  by  the  defendant  and  by  some  other  evidence,  we 
cannot  say  that  the  jury  were  so  clearly  wrong  as  to  re- 
quire that  the  verdict  be  set  aside.  If  the  Value  of  the 
property  was  much  greater  at  the  time  than  the  amount 
which  the  defendant  paid  out  for  the  plaintiflf,  that  fact 
would  tend  to  corroborate  the  plaintiff's  testimony  upon 
this  point.  The  evidence  in  regard  to  the  value  of  the 
property  was  very  conflicting,  and  it  would  be  impossible 
to  determine  with  any  degree  of  accuracy  its  true  value 
at  the  time  the  bill  of  sale  was  made.  There  was  some  evi- 
dence tending  to  show  that  the  property  was  worth  as 
much  as  f2,000,  and  it  would  not  have  been  entirely  be- 
yond reason  to  have  found  its  value  to  be  f  1,000,  and  per- 
haps more. 

The  defendant  criticises  some  of  the  instructions  given 
by  the  court.  If  the  defendant  had  confined  the  investiga- 
tion to  the  real  issue  of  the  character  of  the  bill  of  sale, 
and  had  consistently  Insisted  that  the  plain tiflf's  evidence 
be  also  so  confined,  the  defendant  would  be  in  a  better  po- 
sition to  complain  of  these  instructions.  We  have  not 
found  that  the  instructions  misstate  any  abstract  propo- 
sition of  law,  and  the  court,  in  submitting  the  question  to 
the  jury,  followed  substantially  the  theory  of  the  parties 
as  to  the  manner  of  trial.  The  defendant  requested  no  in- 
struction submitting  the  issue  as  he  seems  to  insist  now 
that  it  ought  to  have  been  submitted.  When  we  consider 
the  method  of  both  parties  at  the  trial,  we  cannot  say  tliat 
the  court  has  unfairly  submitted  the  issue.  We  have  not 
found  any  error  in  the  record,  of  which  the  defendant  is  in 
position  now  to  complain,  which  requires  a  reversal. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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William  Boyd,  Jr.,  appellee,  v.  Chicago,  Burungton 
&  QuiNCY  Railroad  Company,  appellant. 

Filed  December  4,  1914.    No.  17,800. 

L  Cliange  of  Venue.  "An  application  for  a  change  of  venue  In  a 
civil  action  should  be  denied,  unless  it  Is  made  to  appear  to  the 
court  that  a  fair  and  Impartial  trial  cannot  be  had  In  the  county 
where  the  action  is  pending;  the  fact  that  there  are  numerous 
persons  in  the  county  that  are  biased  and  prejudiced  against  a 
party  to  a  suit  will  not  Justify  a  court  in  granting  a  change  of 
venue,  on  the  application  of  such  party,  if  it  appears  that  a  fair 
and  impartial  jury  can  be  had,  and  a  fair  trial  had  therein." 
Northeastern  N.  R.  Co,  v.  Frazier,  25  Neb.  42. 

2.  :  Appeal:  Discretion  of  Court.  "Unless  an  abuse  of  dis- 
cretion is  shown,  this  court  will  not  disturb  the  ruling  of  the 
lower  court  upon  a  motion  for  a  change  of  venue."  Hinton  v. 
Atchison  d  N.  R.  Co.,  83  Neb.  836. 

3.   : :  .    "In  passing  on  a  motion  for  a  change  of 

venue  the  district  court  is  vested  with  a  sound  legal  discretion, 
and  his  ruling  thereon  will  not  be  disturbed  unless  it  i^pears 
that  he  has  been  guilty  of  an  abuse  of  such  discretion.*'  Smith 
V.  Coon,  89  Neb.  776. 

4.  Trial:  Questions  for  Jury:  Directing  Verdict.  In  jury  trials  all 
questions  of  fact  upon  conflicting  and  material  evidence  must  be 
submitted  to  and  decided  by  the  trial  jury.  In  such  case,  the 
trial  court  has  no  authority  to  withdraw  such  evidence  from  the 
jury  and  direct  the  return  of  a  verdict  in  favor  of  either  party. 

5.  Case  Distinguished.  This  case  distinguished  fr<xn  Albert  v. 
Chicago,  B.  d  Q.  R.  Co.,  95  Neb.  606. 

6.  Instructions  given  and  refused  are  examined,  and  no  error  re- 
quiring a  reversal  of  the  judgment  is  found. 


Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Byron  Clark,  Jesse  L.  Root,  Strode  d  Beghtol  and  Barton 
L.  Green,  for  appellant. 

A.  G.  Wolfenbarger  and  George  W.  Berge,  contra. 


Vol.  97]  SEPTEMBER  TERM,  1914.  239 

Boyd  v.  Chicago,  B.  ft  Q.  R.  Ck). 

Beese,  C.  J. 

Thig  is  an  action  to  recover  damages  alleged  to  have 
been  sustained  by  the  destruction  of  growing  crox>s  in  the 
Middle  creek  valley  on  August  29,  1910,  by  reason  of  the 
same  having  been  flooded  with  high  water  by  which,  it  is 
alleged,  plaintifE^s  crops  were  destroyed.  It  is  alleged  and 
contended  by  plaintiff  that  the  proximate  cause  of  the 
flooded  condition  of  plaintiff's  land  and  crops  was  the 
faulty  construction  of  certain  embankments  thrown  up 
by  defendant  in  the  building  of  its  track  yards  in  said 
Talley,  which  changed  the  flow  of  the  surface  water  in 
flood  times  from  its  former  habit  of  spreading  out  over  the 
Talley  to  and  confining  it  to  the  south  side  of  said  em- 
bankments, thereby  greatly  increasing  the  flow  upon  that 
side  to  the  extent  of  overflowing  plaintiff's  land,  which  is 
upon  the  south  side,  and  destroying  his  crops  thereon,  as 
aforesaid.  The  amount  claimed  in  the  petition  was  f  1,000. 
A  jury  trial  was  had,  which  resulted  in  a  verdict  in  favor 
of  plaintiff  for  the  sum  of  J500.  A  motion  for  a  new 
trial  was  flled  and  overruled,  when  judgment  was  entered 
upon  the  verdict.    Defendant  appeals. 

The  first  question  for  consideration  is  the  ruling  of  the 
district  court  on  a  motion  for  a  change  of  venue  filed  by 
defendant  in  the  case  of  William  Albers  against  this  de- 
fendant, Albers  v.  Chicago,  B.  d  Q.  R.  Co.,  95  Neb.  506, 
but  which  by  stipulation  of  the  parties  was  considered 
on  the  hearing  of  this  case.  As  shown  by  the  opinion  in 
the  Albers  case,  the  motion  was  supported  by  the  affidavits 
of  113  persons,  and  opposed  by  the  affidavits  of  250  persons. 
It  IB  stated  in  plaintiff's  brief  that  there  were  about  140 
alHdavits  supporting  the  change  and  245  affidavits  in  op- 
position thereto.  Whether  the  affidavits  presented  on  the 
hearing  in  this  case  are  the  same  in  number  as  in  that 
case  we  have  no  means  of  knowing,  except  as  is  furnished 
by  the  stipulation  and  the  acts  of  the  parties,  but  we  will 
assume  that  they  are  substantially  the  same,  some  addi- 
tional affidavits  having,  probably,  been  filed  after  the  hear- 
ing of  the  Albers  case.  It  is  said  in  defendant's  brief  that 
"the  showing  made  by  the  defendant  and  by  the  respective 
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plaintiflfs  in  all  of  the  cases  is  identical."  It  is  quite  prob- 
able that  this  is  substantially  correct^  although  the  num- 
ber of  affidavits  filed  by  defendant  was  113,  instead  of  140 
as  stated  by  plaintiff.  Upon  the  first  consideration  of  this 
part  of  the  case,  we  were  strongly  inclined' to  adopt  de- 
fendant's view  that  "the  instant  case,  therefore,  is  ruled 
by  the  decision  in  the  cited  case  (Albert  v.  Chicago^  B.  cfe 
Q.  R.  Co.,  95  Neb.  506),  and  the  appellfi^nt's  right  to  a 
judgment  of  reversal,  with  a  direction  to  grant  a  change 
of  venue,  is  absolute."  But,  upon  reflection,  and  in  view 
of  the  apparent  confusion  as  to  the  affidavits,  and  the  fur- 
ther fact  that  that  case  was  not  connected  with  this  one, 
the  parties  plaintiff  being  different  persons,  the  property 
in  dispute  being  entirely  different,  and  the  averments  and 
evidence  referring  to  different  property,  one  separated  from 
the  other  a  considerable  distance  and  upon  a  different 
stream,  and  the  alleged  construction  of  defendant's  im- 
provements being  different  from  that  attacked  in  the  AU 
hers'  case,  and  the  further  fact  that  the  damage  alleged 
in  this  case  is  said  to  arise  from  an  overflow  in  1910,  and 
in  that  case  in  1908,  we  have  concluded  that  the  question 
requires  an  independent  investigation,  but  not  forgetting 
to  give  due  and  respectful  consideration  to  the  holding  in 
that  case,  by  a  majority  of  the  court,  to  the  effect  that 
there  was  an  abuse  of  discretion  on  the  part  of  the  district 
court  in  overruling  the  defendant's  motion  for  a  change 
of  venue  in  that  case. 

In  defendant's  brief  much  stress  is  placed  upon  the 
affidavit  of  one  Gottfreid  Herzog.  -We  have  examined  his 
affidavit  with  care  for  the  purpose  of  determining  the 
weight  to  which  it  is  entitled  upon  this  question  in  this 
case.  The  affidavit  is  quite  long,  and  cannot  be  set  out 
here. in  full.  It  is  largely  composed  of  the  conclusions  of 
the  affiant,  instead  of  the  statements  of  fact  within  his 
knowledge,  and  of* matters  which  do  not  throw  any  light 
upon  the  views  of  the  people  of  Lancaster  county  with  ref- 
erence to  this  particular  suit.  He  says  that  continuously 
since  the  flood  of  July,  1908,  it  has  been  the  topic  of  con- 
versation among  those  owners,  friends  and  lawyers  in  the 
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city  of  Lincoln  and  county  of  Lancaster,  and  aflSant  has 
repeatedly  heard  conTiersations  between  the  owners  and 
claimants  when  they  were  alone  and  also  when  their  at- 
torneys or  agents  were  present,  and  it  was  a  matter  of 
frequent  comment  and  argument  that  juries  of  the  coun- 
ty would  find  for  the  claimants  and  that  the  railway  com- 
pany could  not  win ;  that  meetings  have  been  held  in  said 
neighborhoods  by  numbers  of  said  owTiers,  aggregating  as 
many  as  200  at  one  time  and  other  times  75  or  50,  and  in 
those  meetings  the  question  of  defendant's  liability  was 
discussed,  and  property  owners  would  agree  to  testify  for 
each  other  in  their  claims  for  damages  and  suits,  and  wri1> 
ten  memoranda  would  be  made  as  to  what  each  one  would 
testify  to  for  the  other,  and  those  meetings  are  regularly 
held  upon  the  last  Tuesday  of  each  month,  and  sometimes 
special  meetings  are  called  at  other  dates ;  that  aflftant  is 
informed  that  at  one  meeting  a  lawyer  was  present  and 
talked  to  the  claimants  and  told  them  why  they  should 
commence  suits;  that  he  does  not  remelnber  the  name  of 
the  lawyer,  but  heard  several  property  owners  discuss  the 
matter  afterward ;  that  the  400  owners  having  claims  in  the 
salt  basin  are  scattered  over  a  territory  covering  60  blocks 
in  the  city  of  Lincoln  and  its  additions;  that  at  the  time 
of  the  flood  affiant  read  descriptions  in  the  newspapers 
published  in  Lincoln  detailing  the  flood  and  the  loss  of 
property  and  life  and  the  accompanying  exciting  events; 
that  affiant  w^as  a  witness  in  one  of  the  cases  tried.  A 
consideration  of  this  part  of  the  affidavit  must  satisfy  any 
fair-minded  person  that,  if  true,  it  could  have  no  posvsible 
bearing  upon  the  question  of  the  mental  attitude  of  the 
public  in  Lancaster  county  so  far  as  this  particular  case 
is  concerned,  for  it  must  be  observed  that  practically  all  he 
says  has  reference  to  the  flood  in  1908,  tw^o  years  before 
plaintiff's  alleged  cause  of  action  arose,  and  with  reference 
to  conditions  in  the  salt  basin,  far  removed  from  plain- 
tiff's land.  That  there  was  a  disastrous  flood  in  the  salt 
basin  in  1908  all  admit.  As  bearing  upon  the  matter  of 
bias  and  prejudice  in  the  minds  of  the  people  of  the  county, 
97  Neb.  16 
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he  says  that  he  is  well  acquainted  with  men  living  in  tJhe 
county  outside  of  the  city  of  Lincoln,  and  has  heard  10  or 
15  different  parties  say  that  they  thought  that  the  rail- 
road company  should  pay  and  ought  to  pay  the  claims  for 
damages,  referring  to  the  salt  basin  flood  of  1908;  that 
from  numerous  conversations  he  has  heard  between  dif- 
ferent men,  both  in  the  city  of  Lincoln  and  out  over  the 
county,  there  is  a  general  prevailing  prejudice  against  the 
railroad  company  on  account  of  the  flood  damages,  and 
that  he  does  not  believe  that  the  railroad  company  can 
have  a  fair  and  impartial  trial  before  an  unprejudiced  jury 
in  Lancaster  county.  Other  parts  of  the  affidavit  are  of 
like  tenor.  He  closes  the  affidavit  by  saying  that  "he  has 
no  personal  interest  in  the  subject  matter  at  this  time,  nor 
has  he  had  any  such  personal  interest  since  about  four 
months  ago,"  which  is  at  least  suggestive,  but  this  has  no 
reference  as  to  the  case  now  in  hand.  He  gives  his  busi- 
ness as  that  of  a  carpenter,  his  age  44  years,  that  he  has 
resided  in  Lincoln  about  seven  years,  and  now  resides  on 
what  is  known  as  the  "salt  basin,"  where  he  has  resided 
for  six  years.  Even  were  the  subject  of  the  meetings  of  the 
complainants  a  material  matter  upon  the  question  of  the 
change  of  venue  in  the  Albers  case,  he  gives  no  hint  that 
he  attended  or  was  present  at  any  of  them.  An  unusual 
feature  of  his  action  in  this  case  is  shown  by  the  affidavit 
of  one  Weingarten,  who  testifies  that  he  presented  to  Her- 
zog  an  affidavit  for  signature  that  26  persons  who  made 
affidavits  in  resistance  to  the  motion  for  the  change  of 
venue  were  interested  in  claims  growing  out  of  the  flood  of 
1908,  a  part  of  which  had  sued  and  others  threatening  suit, 
when  he  declined  to  sign  the  affidavit  "for  fear  they  would 
kill  him."  Without  further  attention  to  the  affidavit  of 
this  person,  we  are  persuaded  that  the  district  court  right- 
fully cast  it  aside,  having  little,  if  any,  application  to  this 
case,  and  as  of  no  probative  value  therein.  It  is  no  evi- 
dence of  local  bias  or  prejudice  in  this  case  that  the  parties 
having  similar  causes  of  action,  based  upon  facts  entirely 
different  from  this  case,  should  meet  and  confer  together 
in  their  preparation  for  trial. 


Vol  97]  SEPTEMBER  TERM,  1914.  243 

Boyd  ▼.  Chicago,  B.  ft  Q.  R.  Co. 

Many  affldaTits  were  filed  descriptive  of  the  floods  of 
1907-1908  in  the  salt  basin,  and  some  of  that  of  1910,  show- 
ing the  curiosity  of  the  people  of  Lincoln,  to  the  extent  that 
the  viaduct  and  shore  of  the  water  were  thronged  with 
people  observing  the  same,  in  the  salt  basin ;  but  there  is 
a  dearth  of  proof  that  there  was  any  excitement  or  preju- 
dice expressed  against  defendant  with  reference  to  this 
case.    It  is  true  that  practically  all  of  the  113  affidavits 
filed  by  defendant  contain  the  statement  of  bias  and  preju- 
dice, and  the  belief  of  the  affiants  as  to  the  minds  of  the 
people  of  the  county,  and  that  defendant  could  not  obtain 
a  fair  and  impartial  trial  in  the  cases  referred  to  therein ; 
but  much  of  the  contents  of  those  affidavits  was  not  ma- 
terial upon  the  question  of  the  proposed  change  of  venue 
in  this  case.    It  may  be  possible  that,  taken  alone  and  un- 
contradicted, there  was  sufficient  to  justify  a  change  of  the 
place  of  trial  in  this  case ;  but  when  we  consider  the  affi- 
davits presented  by  plaintiff,  bearing  upon  this  case,  in 
which  many  of  the  assertions  of  those  presented  by  defend- 
ant were  contradicted,  we  are  well  convinced  that  the  case 
appealed  to  the  judgment  and  discretion  of  the  district 
court,  and  we  cannot  say  that  there  was  an  abuse  of  that 
discretion  in  overruling  this  motion.     If  there  is  not  an 
abuse  of  discretion,  the  order  of  the  district  court  over- 
ruling the  motion  must  be  affirmed.    The  order  overruling 
the  motion  was  "without  prejudice  to  a  second  application, 
provided,  it  should  hereafter  appear  from  trial  in  other 
actions  or  otherwise  that  defendant  cannot  have  a  fair 
trial  in  this  county,"  to  which  defendant  excepted ;  but  we 
find  no  renewal  of  the  motion  in  the  transcript  or  bill  of 
exceptions,  except  that  before  the  jury  were  impaneled 
the  defendant  resubmitted  to  the  court  the  former  motion, 
vhich  was  overruled,  no  new  facts  or  evidence  being  in- 
troduced. 

In  Northeastern  N.  R.  Co.  v.  Frazier,  25  Neb.  42,  we  said 
in  the  syllabus:  "An  application  for  a  change  of  venue 
in  a  civil  case  should  be  denied,  unless  it  is  made  to  ap- 
pear to  the  court  that  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  action  is  pending;  the  fact 
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that  there  are  numerous  persons  in  the  county  that  are 
biased  and  prejudiced  against  a  party  to  a  suit  will  not 
justify  a  court  in  granting  a  change  of  venue,  on  the  ap- 
plication of  such  party,  if  it  appears  that  a  fair  and  impar- 
tial jury  can  be  had,  and  a  fair  trial  had  therein."  In  the 
body  of  the  opinion  we  said :  "In  civil  cases  it  is  rare  that 
the  people  of  a  whole  county  become  biased  and  prejudiced 
against  a  party  to  an  action.  The  reason  is,  they  ordina- 
rily take  but  little  interest  in  the  controversy,  hence  have 
no  feeling  in  the  case.  There  is  a  marked  difference  in  this  • 
respect  between  a  civil  and  criminal  case,  particularly 
where  the  offense  charged  is  an  atrocious  one.  •  ♦  ♦ 
A  plaintiff  properly  bringing  an  action  in  a  county  in 
which  he  resides  is  entitled  to  have  the  cause  tried  in  such 
county,  unless  it  is  clear  that  a  fair  and  impartial  trial 
cannot  be  had  therein." 

In  Hinton  v.  Atchison  &  N.  R.  Co,,  83  Neb.  835,  we  held: 
"Unless  an  abuse  of  discretion  is  shown,  this  court  will 
not  disturb  the  ruling  of  the  lower  court  upon  a  motion 
for  a  change  of  venue." 

In  Smith  v.  Coon,  89  Xeb.  776,  it  was  held  in  the  sylla- 
bus: "In  passing  on  a  motion  for  a  change  of  venue  the 
district  court  is  vested  with  a  sound  legal  discretion,  and 
his  ruling  tliereon  will  not  be  disturbed  unless  it  api>ears 
that  he  has  been  guilty  of  an  abuse  of  such  discretion." 
In  the  body  of  the  opinion  it  is  said :  "It  has  been  fre- 
quently held,  where  this  question  has  been  fairly  submitted 
to  and  determined  by  the  trial  court,  that,  unless  it  clearly 
appears  that  there  has  been  an  abuse  of  discretion  in  re- 
fusing to  grant  a  change  of  venue,  the  ruling  of  that  court 
will  not  be  disturbed.  From  a  careful  examination  of  the 
record  in  this  case,  we  are  of  opinion  that  the  order  of  the 
district  court  in  refusing  to  grant  a  change  of  venue  was 
the  proper  one.  Finally,  it  appears  that  defendant  had  a 
fair  and  impartial  trial;  that  his  contentions  were  fully 
considered,  and  his  matters  of  defense  were  submitted  to 
the  jury  under  proper  instructions;  that  the  evidence  is 
amply  suiHcient  to  sustain  the  verdict;  and  the  judgment 
of  the  district  court  is  therefore  afllrmed." 
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The  rule  applicable  to  motions  for  change  of  venue  is  as 
strictly  held  in  this  state  in  criminal  cases.  Jahnke  v. 
State,  68  Neb.  154;  Qoldsherry  v.  State,  66  Neb.  312;  Sim- 
merman  V,  State,  16  Neb.  615;  Sweet  v.  State,  75  Neb.  263; 
Taylor  v.  State,  86  Neb.  795. 

After  a  careful  examination  of  the  affidavits  applica- 
ble to  this  case,  submitted  to  the  trial  court,  we  are  unable 
to  detect  any  abuse  of  discretion  on  the  part  of  the  court 
in  this  case  in  overruling  the  motion  under  consideration. 

Quoting  from  appellant's  brief:  "The  instant  case  is 
one  involving  a  charge  of  negligent  construction  in  elevat- 
ing the  natural  surface  over  a  considerable  area  on  the 
north  side  of  Middle  creek,  by  depositing  earth,  raising 
embankments,  and  constructing  railway  tracks  thereon.  No 
openings  were  made  in  this  grade,  which  is  from  200  to 
1,000  feet  in  width  and  3^^  miles  in  length." 

As  bearing  to  some  extent  upon  the  question  of  the  bias 
and  prejudice  of  the  jurors,  we  have  examined  the  evidence 
as  to  the  amount  of  plaintifTs  loss,  and  find  that  the  low- 
est average  estimate  of  the  witnesses  exceeded  the  amount 
sued  for.  The  verdict,  being  for  $500,  does  not  show  any 
bias  or  prejudice  on  the  part  of  the  jury,  and,  so  far  as 
that  feature  of  the  case  is  concerned,  defendant  cannot 
claim  that  it  did  not  "have  a  fair  and  impartial  trial." 

At  the  close  of  plaintifif's  evidence,  defendant  moved  the 
court  for  a  peremptory  instruction  to  the  jury  to  return 
a  verdict  in  favor  of  defendant.  The  motion  was  OTier- 
ruled,  to  which  exception  was  taken.  Again,  after  all  the 
evidence  was  taken,  the  motion  was  renewed  and  overruled, 
^ith  a  like  exception.  Both  rulings  are  now  assigned  for 
error.  This  requires  a  consideration  of  the  evidence.  The 
land  upon  which  plaintiff's  crops  were  growing  is  situated 
in  the  valley  of  Middle  creek,  principally  on  the  south  side 
of  the  creek  bed.  When  in  a  state  of  nature  the  bed  of  the 
stream  was  quite  crooked,  and,  except  at  times  of  unusually 
high  water  and  floods,  carried  the  stream  within  its  banks. 
On  occasion  of  excessive  floods  the  water  spread  out  more 
or  less  over  the  entire  valley.  The  general  direction  of  the 
stream  is  nearly  east  and  west,  its  waters  emptying  into 
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Salt  creek,  which  runs  from  sonth  to  north  through  the 
western  part  of  the  city  of  Lincoln,  the  streams  meeting 
at  nearly  right  angles,  except  that  near  the  mouth  of  Mid- 
dle creek  its  channel  turned  toward  the  northeast  and  its 
waters  emptied  into  Salt  creek  farther  down  the  stream 
within  the  city.    A  line  of  defendant's  railroad  was  con- 
structed within  and  along  the  Middle  creek  valley  on  the 
,  north  side  of  the  stream.     In  the  years  1906,  1907,  1908, 
defendant  constructed  a  system  of  car  tracks  along  the 
north  side  of  the  stream,  cutting  it  in  places,  filling  up  the 
bed,  and  making  new  channels  along  the  south  side  of  its 
tracks.     The  embankment  ui)on  which  the  tracks  were 
placed  was  from  200  to  1,000  feet  in  width  and  3V^  miles 
in  length,  and  located  practically  in  the  center  of  the  val- 
ley.    The  land  upon  which  plaintiflTs  crops  grew  is  sit- 
uated on  the  south  side  of  this  embankment,  and  it  is  al- 
leged that  by  its  construction  the  flood  waters,  which  had 
formerly  spread  out  over  the  whole  width  of  the  valley, 
were  turned  to  and  confined  on  the  south  side  of  the  struc- 
ture, and  were  thus  forced  onto  and  over  plaintiff's  crops, 
and  by  which  they  were  largely  destroyed.    It  is  conceded 
that  no  openings  were  left  in  this  whole  embankment,  and 
that  when  the  flood  waters  were  upon  the  south  side  there- 
of there  was  no  escape  therefrom  but  by  passing  down  the 
whole  distance  to  and  through  a  newly  cut  channel  into 
Salt  creek  just  above  a  bridge  across  that  stream,  the  new 
channel  entering  that  creek  at  about  right  angles  with  its 
bed.    It  is  contended  by  plaintiff,  and  testified  to,  that  prior 
to  the  construction  of  the  embankment  when  the  stream 
was  flooded  and  overflowed  the  water  spread  out  ov^er  the 
whole  width  of  the  valley  at  small  depth,  and  that  by  its 
escape  into  Salt  creek  valley  to  the  northeast,  as  well  as 
being  held  by  certain  depressions  or  ponds,  the  injury  to 
the  growing  crops  was  not  so  serious,  only  a  small  part 
of  the  land  being  overflowed,  but  that  by  being  confined  and 
held  upon  the  south  side  of  the  embankment  its  depth  was 
greatly  increased  and  the  crops  submerged  and  destroyed, 
and  that  at  the  time  the  crops  were  being  destroyed  in 
1910  there  was  no  water  on  the  north  side  of  the  embank- 
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ment,  except  what  was  carried  by  the  drainage  from  the 
hills  and  ravines  on  the  north.    Upon  this  there  was  a  con- 
flict in  the  evidence,  as  some  testified  that  at  the  time  of 
the  flood  in  question  there  was  a  large  body  of  water  on 
the  north  side,  and  also  that  in  the  earlier  times  and  be- 
fore the  construction  of  the  embankment  more  water  was 
on  the  south  side  of  the  creek,  when  floods  came,  than  up- 
on the  north  side.    This  conflict  was  submitted  to  the  jury. 
There  was  suflftcient  to  sustain  the  contention  of  plain- 
tiff, if  believed  by  the  jury,  and  therefore  their  flnding 
on  that  part  of  the  case  must  be  accepted  as  flnal.    It  is 
also  true  that  the  question  of  the  negligent  construction  of 
the  embankment,  the  changing  of  the  channel  of  the  stream, 
the  impounding  of  the  water,  confining  it  to  the  south 
side  of  the  valley,  if  it  was  so  confined,  the  failure  to  make 
openings  through  the  embankment  for  so  long  a  distance 
and  thus  allowing  the  flood  water  to  escape  to  the  north- 
east, but  prevTenting  the  same,  as  claimed  by  plaintiff,  if  the 
former  floods  did  so  escape,  would  necessarily  require  the 
decision  of  the  questions  of  defendant's  negligence  by  the 
jury.   There  is  no  contention  that  plaintiff's  crops,  some  of 
which  were  practically  matured,  were  not  injured  and  a 
large  part  thereof  totally  destroyed  by  the  flood  waters. 
Neither  is  there  any  contention  that,  if  defendant  is  liable 
at  all,  the  verdict  is  excessive.     The  refusal  of  the  trial 
court  to  direct  the  jury  to  return  a  verdict  in  favor  of 
defendant  is  strongly  urged  by  counsel  for  defendant  as 
being  erroneous.    When  we  consider  the  whole  case,  with 
conflicts  in  the  evidence,  we  are  persuaded  that  the  court 
did  not  err  in  declining  to  give  the  peremptory  instruc- 
tion to  the  jury  directing  a  verdict  in  favor  of  defendant. 
In  effect  it  would  have  been  the  withdrawal  of  all  con- 
tested material  facts  from  consideration  by  the  jury,  and 
the  assumption  of  a  decision  thereon  by  the  court,  which, 
under  our  system'  of  judicial  practice,  can  never  be  al- 
lowed. 

It  is  contended  that  "the  court  erred  in  refusing  to  per- 
mit the  defendant  to  prove,  on  the  plaintiflfs  cross-exam- 
ination and  that  of  his  witness  Harris,  that  in  1909  and 
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1910  the  conditions  in  Middle  creek  valley  were  such  that 
the  plaintiff  should  have  in  reason  anticipated  a  flood 
of  the  character  he  encountered  in  1910."  The  argument 
is  that  the  improvements  made  by  defendant  are  perma- 
nent in  their  character;  that  they  were  not  unnecessary 
when  considered  from  a  railroad  standpoint,  or  that  from 
an  engineering  standpoint  they  could  have  been  constructed 
other  than  they  were  and  at  the  same  time  provide  a  safe 
way  for  the  use  of  the  railroad  company  and  its  patrons ; 
and  it  is  claimed  that  under  the  rule  stated  in  Harris  t\ 
Linooln  d  N,  W.  R.  ^o,,  91  Neb.  755,  defendant  could  not 
be  held  liable  for  the  subsequent  destruction  of  crops  be- 
cause the  existence  of  the  railway  embankments  deflected 
the  flood  waters  over  and  upon  the  premises ;  that  defend- 
ant was  entitled  to  prove  by  plaintiff  on  his  cross-exam- 
ination that  he  knew  before  planting  his  crops  that  they 
were  liable  to  be  destroyed  by  high  water;  that,  if  plain- 
tiff is  entitled  to  recover  at  all,  his  measure  of  damages 
would  be  "the  difference  between  the  rental  value  of  the 
property  with  the  defendant's  improvements  in  the  shape 
they  are  in  and  its  value  if  no  such  improvements  existed. 
In  other  words,  the  plaintiff  cannot  gamble  upon  the  chance 
he  takes  by  renting  the  land  •  at  a  depreciated  rental  so 
that  he  will  profit  largely  should  the  floods  not  come,  and, 
on  the  other  hand,  attempt  to  hold  the  railroad  company 
for  the  damage  such  floods  will  work  in  the  event  they  ap- 
pear." The  case  of  WilUtts  v.  Chicago,  B.  d  K.  C.  R.  Co., 
88  la.  281,  is  cited  in  supporting  this  contention.  In  that 
case  it  was  stated  that,  if  "it  was  fully  evident  to  the 
plaintiff  at  any  time  that  it  was  useless  to  plant  any 
crop  ♦  ♦  ♦  because  it  was  certain  to  be  flooded  and 
destroyed,"  then  the  value  of  the  crop  was  not  an  ele- 
ment in  estimating  damages.  This  might  be  the  correct 
rule  when  it  is  plainly  useless  to  plant  the  crop  ^^certain 
to  be  flooded  and  deMroyed/'  but  that  is  not  the  case  in 
hand.  Other  crops  had  been  raised  upon  this  land,  and 
there  was  no  certainty  that  such  a  flood  might  ever  return. 
No  one  can  say  that  it  is  "cei'tain"  that  such  a  flood  will 
return  during  this  or  any  subsequent  year.     Such  a  ques- 
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tion  would  be  beyond  the  power  of  any  finite  mind  to  de- 
termine. Should  an  action  be  brought  for  "rental  value" 
and  it  appear  that  there  was  no  flood,  as  will  probably  of- 
ten be  the  case,  the  defense  that,  had  plaintilBf  planted 
and  cultivated  his  crop,  he  could  not  recover,  would  have 
to  be  sustained.  If  the  oft-repeated  rules  that  one  must 
so  use  his  property  as  to  inflict  as  little  damage  upon  his 
neighbor  as  may  be,  and  that  the  neighbor  should  so  utilize 
his  own  as  to  reduce  the  injury,  are  to  be  applied,  the  con- 
tention on  this  part  of  the  case  cannot  avail.  In  this  view 
the  court  did  not  err  in  refusing  to  give  the  ninth  in- 
struction asked  by  defendant  that,  "if  the  plaintiff  knetc 
before  he  leased  the  land"  that  it  would  be  overflowed,  so 
as  to  destroy  the  crop,  he  could  not  recover.  It  must 
be  sufficient  to  say  that  there  was  no  proof  that  he  "knew," 
nor  could  any  one  know  what  the  future  might  produce. 

Other  criticisms  are  made  upon  the  action  of  the  court 
in  refusing  to  give,  as  well  as  in  giving,  instructions,  but 
we  are  persuaded  that  so  far  as  the  instructions  go,  whether 
given  or  refused,  the  case  was  fairly  submitted  to  the 
jury,  and  we  can  discover  no  prejudicial  errors  occurring 
during  the  trial. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 

Rose  and  Fawcett,  JJ.,  not  sitting. 

Sedgwick,  J.,  dissenting. 

If  this  action  was  pending  when  the  circumstances  stated 
in  Herzog's  affidavit  occurred,  and  parties  interested  in 
this  case  were  present  at  the  conferences  therein  described, 
I  think  the  opinion  in  this  case  does  not  satisfactorily  dis- 
tinguish between  this  case  and  the  Albers  case  on  the 
question  of  change  of  venue.  If  the  land  in  question  in 
this  case  adjoins  the  land  mentioned  in  Harris  v,  lAticoln 
d  N.  Tr.  K  Co.y  91  Neb.  755,  and  is  no  higher,  I  think  that 
this  opinion  does  not  satisfactorily  distinguish  between  this 
case  and  the  Harris  case  on  the  question  of  defendant's 
liability.  For  these  reasons,  I  do  not  concur  in  this  opin- 
ion. 
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Francis  Thomas  Dore,  appellee,  v.  Omaha  &  Council 
Bluffs  Street  Railway  Company,  appellant. 

Filed  December  A,  1914.    No.  17,830. 

1.  Trial:  Verdict.  The  verdict  of  a  Jury  finding  generally  In  favor 
of  a  party  to  the  suit  Is  equivalent  to  a  finding  In  favor  of  such 
party  upon  all  the  Issuea  and  evidence  submitted  to  them. 

2.  Oanlers:  Children  as  Passengers:  Care  Required.  A  street  rail- 
way company  la  a  commcm  carrier  of  passengers  and  is  subject 
to  the  rules  of  law  governing  such  carriers.  The  degree  of  care 
and  responsibility  is  grreater  when  transporting  children  of  tender 
years  than  when  transporting  adults  and  persons  capable  of  caring 
for  themselves. 

3.  Appeal:  Evidence:  B^nction  of  Jury.  The  Jury  are  the  Judges 
of  the  credibility  of  witnesses  who  testify  before  them  and  of  the 
weight  of  their  testimony,  when  properly  admitted,  and,  unless 
the  decision  of  the  Jury  thereon  is  clearly  wrong,  their  verdict 
will  not  be  molested. 

4.  Carriers:  Injttrt  to  Passenger:   Negligence:   Question  for  Jury. 

It  cannot  be  said  to  be  negligence,  as  matter  of  law,  for  a  child 
of  the  age  of  seven  years,  after  the  giving  of  the  signal  for  a 
street  car  to  stop  at  the  next  street  crossing,  to  leave  his  seat 
as  the  car  approaches  the  desired  crossing  and  stand  in  the  door- 
way preparatory  to  leaving  the  car,  when  the  car  should  stop  at 
the  Indicated  point  for  stopping. 

5.  Damages:  Personal  Injuries:  Evidence.  It  is  not  error  for  the 
court  to  permit  the  parents  of  an  injured  child  to  describe  his 
sufferings,  while  confined  to  his  bed,  the  length  of  time  he  was 
sick,  and  his  habits  and  conduct  before  and  after  the  injury, 
which  might  throw  light  upon  the  permanence  and  duration  of  the 
effects  of  such  injury. 

6.  Trial:  Instructions:  Construction.  In  considering  and  constru- 
ing instructions  given  by  the  court  to  a  trial  Jury,  the  whole  of 
the  instructions  given  should  be  considered  together. 

7.  Damages.  The  verdict  for  $1,500  held,  under  the  evidence,  not  to 
be  excessive. 

8.  Trial:  Instructions.  Instructions  to  the  Jury  asked  and  refused 
are  examined,  some  of  which  correctly  state  the  law,  but  which 
were  included  by  the  court  in  those  given  upon  its  own  motloiu 
Those  not  given  were  properly  refused. 
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Appeal  from  the  district  court  for  Douglas  county: 
Abhaham  L-  Sutton,  Judge.    Affirmed. 

John  L,  Webster  and  W.  J,  Gonnell,  for  appellant. 

Arthur  H.  Murdoch  and  Arthur  C.  Pancoast,  contra. 

Reese,  G.  J. 

This  is  an  action  for  personal  injuries.  Plaintiff  being 
an  infant  sues  by  his  next  friend,  John  J.  Dore.  The  un- 
contested facts  are  that  on  or  about  December  31,  1908, 
at  the  hour  of  about  4  o'clock  in  the  afternoon,  the  plain- 
tiff, a  boy  seven  years  of  age,  with  his  sister,  a  girl  nine 
years  of  age,  boarded  a  street  car  of  defendant  at  Twenty- 
fourth  and  N  streets,  in  South  Omaha,  to  ride  north  to 
F  street,  in  the  vicinity  of  their  home.  They  paid  their 
fare  and  took  seats  near  the  rear  door  of  the  car.  By  some 
means  the  boy  fell  or  was  thrown  from  the  car  to  the 
street,  and  received  the  injuries  of  which  he  complains. 
The  street  car  was  stopped.  The  conductor,  with  the  help 
of  others,  picked  up  the  boy  and  carried  him  into  a  nearby 
saloon.  The  girl  started  at  once  to  notify  their  mother, 
and  returned  with  her  but  met  a  physician  and  others  tak- 
mg  the  boy  home,  where  he  was  placed  on  a  bed,  and  the 
family  physician  sent  for,  who  appeared  in  a  very  short 
time  and  ministered  to  plaintiff.  The  foregoing  facts  are 
substantially  alleged  in  the  petition,  with  the  further 
averments  tiiat,  after  the  children  had  proceeded  to  and 
passed  G  street  and  were  approaching  F  street,  the  point 
of  their  destination,  the  sister  arose  from  her  seat,  sig- 
naled and  notified  the  conductor,  who  was  in  the  forward 
part  of  the  car,  of  their  desire  to  disembark  at  F  street, 
which  they  were  approaching,  but  that  the  conductor  paid 
no  attention  to  said  signal  and  notification  and  failed  and 
refused  to  stop  the  car  at  the  usual  and  proper  place  after 
crossing  F  street;  that,  as  they  came  near  the  stopping 
place  of  the  car,  plaintiff  left  his  seat,  walking  to  the 
door,  which  he  opened,  and  stood  in  the  doorway  prepara- 
tory to  alighting  from  the  car;  that  the  conductor  '*reck- 
lessly,  negligently  and  carelessly  disregarded  the  safety  of 
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Paid  infant,  Francis  Thomas  Dore,  well  knowing  that  said 
infant  was  standing  in  the  rear  of  said  car  and  was  desir- 
ous of  alighting  therefrom  at  F  street,  refused  and  neg- 
lected to  signal  the  car  to  stop,  and  when  said  car  arrived 
at  F  street  the  employee  of  defendant  herein,  unmindful 
of  the  safety  of  said  child,  Francis  Thomas  Dore,  negli- 
gently applied  greater  power  to  said  car,  thereby  causing 
the  car  to  give  a  sudden  lurch  fon^ard,  and  by  reason 
thereof  the  said  Francis  Thomas  Dore  lost  his  hold  of  the 
car  as  he  was  standing  in  the  doorway  of  the  car  and  was 
thrown  violently  out  of  said  car,  striking  the  guard-rail 
thereof,  and  onto  the  pavement  of  the  street,"  receiving 
great  and  lasting  injuries.  Negligence  is  alleged  in  the 
failure  to  stop  the  car  and  in  failing  to  exercise  any  care 
for  the  protection  of  said  child.  The  negligence  of  the  mo- 
torman  is  alleged  by  reason  of  his  act  in  greatly  increasing 
the  power  causing  the  car  to  give  a  great  lurch,  whereby 
plaintiff  was  injured  by  being  throim  upon  the  pavement 
of  the  street  striking  his  head  and  side,  causing  concus- 
sion of  the  brain,  as  well  as  internal  injuries;  that  the  in- 
juries received  are  permanent ;  that  before  receiving  them 
plaintiff  was  a  strong,  healthy  and  intelligent  child,  but 
that  by  reason  thereof  his  health  has  greatly  declined, 
and  he  has  suffered  both  physically  and  mentally  to  his 
great  and  permanent  damage,  to  the  extent  of  f  15,000,  for 
which  judgment  was  demanded. 

The  answer  of  defendant  contains  a  number  of  specific 
denials,  among  which  are  that  the  sister  notified  the  con- 
ductor that  she  and  plaintiff  desired  to  alight  from  the 
car  at  F  street,  that  the  conductor  neglected  plaintiff  in 
any  way,  that  he  refused  or  neglected  to  signal  the  car  to 
stop  at  F  street,  that  the  car  gave  a  sudden  jerk  forward, 
and  that  by  reason  of  any  jerking  of  the  car  plaintiff  was 
thrown  out  of  the  car  and  injured.  The  answer  set  up  the 
facts  of  the  entry  and  passage  of  the  children  on  the  car 
substantially  as  above  stated;  alleged  that  they  appeared 
familiar  with  riding  on  street  cars;  that  there  was  noth- 
ing in  their  conduct  or  appearance  to  indicate  that  they 
would  attempt  to  leave  the  car  while  in  motion ;  that  with- 
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out  any  notice  or  warning  given  to  the  conductor,  who  was 
then  engaged  with  other  passengers,  plaintiff  suddenly 
left  his  seat  in  the  car,  went  out  onto  the  platform,  and, 
while  tlie  car  was  in  motion  at  its  usual  rate  of  speed, 
wilfully  and  knowingly  stepped  from  the  car  to  the  pave- 
ment ;  that  the  accident  was  the  result  of  the  wilful  act  of 
plaintiff  in  leaving  his  seat  and  stepping  from  the  moving 
car.  There  is  also  a  general  denial  of  the  averments  of  the 
petition.  The  reply  is  a  general  denial  of  the  allegations 
of  the  answer.  There  was  a  jury  trial,  which  resulted  in 
a  verdict  in  favor  of  plaintiff  for  |1,500.  A  motion  for 
new  trial  was  filed,  overruled,  and  judgment  rendered  on 
the  verdict.     Defendant  appeals. 

As  is  usual  in  such  cases,  there  was  a  sharp  conflict  in 
the  evidence  bearing  upon  the  facts  of  the  cause  of  the 
accident.  The  plaintiff's  evidence  depended  largely  upon 
the  testimony  of  the  little  girl  and  that  of  a  lady  who  sat 
near  them  in  the  car,  and  upon  the  testimony  of  others, 
which  in  some  degree,  though  slight,  tended  to  corrobo- 
rate certain  portions  of  their  evidence.  As  is  well  under- 
stood, these  questions  of  conflict  are  solely  for  the  consid- 
eration of  the  jury,  and,  where  there  is  sufficient  to  sus- 
tain the  verdict,  it  cannot  be  reviewed  by  the  courts.  There 
was  sufficient,  if  believed  by  the  jury,  to  sustain  a  finding 
that  the  ages  of  the  children  were  as  stated;  that  they 
hoarded  the  car  at  Twenty-fourth  and  N  streets,  paid  their 
fare,  and  w^ere  seated  in  the  car  near  the  rear  door  without 
any  inquiry  by  the  conductor  as  to  their  destination  or 
where  they  desired  to  leave  the  car;  that  as  the  car  ap- 
proached F  street,  after  passing  6  street,  they  both  arose 
in  their  places,  and  the  girl  signaled  to  the  conductor  to 
Htop  the  car  at  F  street ;  that  the  conductor  was  looking  at 
her  at  the  time,  but  failed  to  signal  to  the  motonnan  to 
stop  the  car;  that,  as  the  car  approached  F  street,  plain- 
tiff went  to  the  door,  opened  it,  and  w^as  standing  in  the 
doorway,  holding  to  the  sides  of  the  doorway,  apparently 
waiting  for  the  car  to  stop  in  order  that  he  might  leave 
it;  that  while  he  was  thus  standing,  by  a  sudden  increase 
of  power,  or  otherwise,  the  car  gave  a  lurch  or  jerk,  by 
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which  plaintiff  was  thrown  to  the  rear  platform,  striking 
his  head  against  an  iron  guard-rail,  and  thrown  from  the 
car  upon  the  pavement,  striking  upon  his  head  and  side, 
by  which,  it  seems,  he  was  rendered  unconscious  and  help- 
less; that  the  car  was  stopped  after  running  a  short  dis- 
tance, when  the  conductor  went  back  to  where  he  was 
lying,  and,  with  the  assistance  of  others,  picked  him  up, 
carried  him  into  a  nearby  saloon,  where  the  conductor  left 
him  in  charge  of  others  and  proceeded  on  his  way  with 
the  car;  that  the  child  was  assisted  to  his  home,  where  he 
complained  of  his  head  and  the  soreness  of  his  body,  was 
at  times  delirious,  was  for  a  long  time  confined  to  his  bed 
and  room;  that  since  his  apparent  and  partial  recovery 
he  has  lost  in  weight  and  mental  power,  and  has  never 
entirely  recovered  from  the  effects  of  the  accident. 

It  was  assigned  in  the  motion  for  a  new  trial  that  the 
amount  of  the  verdict  was  excessive.  We  cannot  so  con- 
clude. Assuming,  as  we  must,  that  the  facts  found  by 
the  jury  are  correct,  we  are  unable  to  see  that  the  verdict 
could  have,  rightfully,  been  for  less. 

The  brief  of  appellant  is  exhaustive,  and  many  cases  are 
cited  with  extracts  from  the  holdings  of  the  various  courts. 
The  particular  point  to  which  those  cases  are  cited  is  to 
the  effect  that  a  jerk  or  lurch  of  the  car  is  not  of  itself 
evidence  of  negligence.  The  most,  if  not  all,  of  the  cases 
refer  to  the  ordinary  passenger  being  thrown  from  a  car 
by  reason  of  the  jerk  or  jolt.  Some  of  those  cases  seem 
to  have  been  ignored  by  this  court  with  refusal  to  follow 
them.  Omaha  Street  R.  Co.  v.  Loehneisen,  40  Neb.  37 ;  Steto- 
aH  v.  Omaha  it  C.  B.  Street  R,  Co,,  83  Neb.  97.  But,  were 
such  not  the  case,  the  rule  of  the  cases  cited  could  not  be 
applied  here.  If  the  verdict  of  the  jury  is  the  equivalent 
to  finding  that  the  story  stated  by  the  little  girl  is  true, 
which  it  must  be  conceded  is  the  case,  there  is  nothing 
upon  which  to  found  a  contention  that  plaintiff  was  guilty 
of  contributory  negligence,  even  if  the  law  would  permit 
such  a  finding  against  one  of  his  age,  which  is  quite  doubt- 
ful. Richardson  v.  Nelson,  221  111.  254 ;  Chicago  City  R. 
Co,  V,  Tuohy,  196  111.  410;  Walbridge  v,  Schuylkill  E,  R. 
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Co.,  190  Pa.  St.  274;  Rolin  v.  Tobacco  Co.,  141  N.  Car.  300; 
Huif  V.  Ames,  16  Neb.  139 ;  Railroad  Go.  v.  Stout,  17  Wall. 
(U.  S.)  657;  Uyve  v.  Detroit,  J.  &  C.  B.  Co.,  170  Mich.  1. 
The  strict  rules  of  contributory  negligence  cannot  be  ap- 
plied to  a  child  of  the  age  of  plaintifif  at  that  time.  The 
facts  necessarily  found  by  the  jury  fail  to  show  any  negli- 
gence on  his  part,  even  could  his  age  not  excuse  or  exempt 
him  from  that  charge. 

It  is  insisted  that  the  little  girl's  testimony  was  not  en- 
titled to  belief,  because  unreasonable.  That  question  was 
for  the  jury.  They  saw  her  upon  the  witness-stand,  heard 
her  testimony,  and  were  impressed  with  the  truth  of  her 
statements. 

It  is  also  claimed  that  the  mere  fact  of  the  lurching  or 
jerking  of  the  car  is  no  proof  of  negligence  on  the  part  of 
defendant  This,  however,  is  not  the  whole  case.  The 
children  boarded  the  car,  rode  to  their  destination,  sig- 
naled the  conductor,  while  standing,  that  they  desired  to 
alight.  He  looked  at  them,  therefore  saw  them,  but  made 
no  efifort  to  stop  the  car.  Defendant  is  a  common  carrier 
of  passengers,  and  is  under  all  the  obligations  of  such 
carriers.  Lincoln  Street  R.  Co.  v.  McClellan,  54  Neb.  672. 
When  the  conductor  was  notified  to  stop  the  car  at  F 
street,  it  was  his  duty  to  do  so  and  to  see  that  the  children 
safely  alighted  therefrom.  This  was  a  failure  of  duty,  a 
want  of  care,  therefore  negligence. 

Objection  is  made  to  the  ruling  of  the  court  in  permit- 
ting the  parents  of  plaintiff  to  testify  to  his  condition 
before  and  after  the  accident,  on  the  ground  that  no  suffi- 
cient foundation  was  laid  for  such  testimony.  The  physi- 
cian had  testified  that  he  saw  the  boy  in  bed,  bruises  on 
his  head,  seemed  numb  and  dazed  and  like  he  was  suffer- 
ing some  pain,  that  there  was  a  stiffness,  and  the  bumps 
and  bruises  were  on  the  back  of  his  head  and  along  his 
back;  saw  him  the  next  day,  he  was  still  sore  and  stiff  all 
oyer,  complained  of  quite  a  lot  of  pain,  still  dazed,  still 
kind  of  smoky.  The  parents  knew  the  boy,  had  watched 
over  him  from  his  birth,  before  and  and  after  the  accident. 
It  would  seem  that  there  was  foundation  sufficient  to  en- 
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able  them  to  testify  as  to  his  mental  and  physical  condi- 
tion before  the  accident  and  the  change  therein  thereafter. 
His  mother  testified  that,  after  the  doctor  made  the  exam- 
ination and  bandaged  his  head,  the  boy  lay  upon  the  bed 
moaning  until  he  went  out  of  his  head;  was  out  of  his 
head  until  the  next  morning,  and  was  down  sick  for  thret' 
months.  The  evidence  of  these  witnesses  was  not  so  much 
their  opinions  or  conclusions,  as  the  statements  of  facts, 
which  they  observed.  We  can  find  no  error  in  the  ruling 
of  the  court  upon  this  subject. 

The  trial  court  gave  12  instructions  to  the  jury  upon  his 
own  motion,  3  asked  by  defendant,  and  refused  to  give  19 
of  the  22  asked  by  defendant.  Some  of  the  instructions 
given  to  the  jury  are  sharply  criticised  by  defendant.  We 
have  carefully  examined  all  the  instructions  given  the  jury, 
and  are  satisfied  that  the  objections  are  more  technical 
than  otherwise.  The  sixth  instruction  is  as  follows: 
'^You  are  instructed  that  the  defendant  is  what  is  known 
in  law  as  a  common  carrier  for  hire,  and  it  is  the 
duty  of  defendant  to  use  the  greatest  amount  of  human 
care  and  skill  consistent  with  the  operation  of  it«  cars 
to  prevent  injury  to  its  passengers  while  they  are  being 
transported  from  one  part  of  their  system  to  another.  It 
is  also  the  duty  of  defendant  to  use  greater  care  and  cau- 
tion in  transporting  passengers  of  tender  age  than  when 
carrying  adults  or  passengers  of  mature  years;  but  in  this 
case  there  is  no  presumption  of  negligence  from  the  mere 
fact  that  said  Francis  Tliomas  Dore  was  a  passenger  and 
received  an  injury  while  being  carried  on  the  cars  of  said 
defendant."  It  is  true  that  the  language  used,  in  the  com- 
parison of  the  duties  of  a  common  carrier  of  adult  pas- 
sengers and  children  of  tender  age,  is  to  some  extent  a 
little  extravagant ;  but,  when  considered  in  connection  with 
other  instructions,  the  ground  for  just  criticism  largely 
vanishes,  and  no  prejudice  could  result. 

Finding  no  error  requiring  a  reversal  of  the  judgment 
of  the  district  court,  it  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Heneic  Owings,  appellleb,  V.   FiBST  National  Bank, 
APPELLEE ;  Henry  Schmidt  et  al.,  appellants. 

Filed  Decembeb  4,  1914.    No.  17,838. 

Deeds:  Deliveby.  Plaintiff's  wife  was  the  owner  of  a  certain  tract 
of  land  near  Johnson,  in  Nemaha  county.  She  w?.s  taken  sick 
with  an  incurable  disease  at  Sterling,  Colorado.  During  her  ill- 
ness, and  something  over  a  month  before  she  died,  she  gave 
to  her  husband  a  deed  to  the  land,  executed  about  six  months 
before  that  time,  with  written  instructions  to  dsposit  it  in  a 
local  bank,  and  upon  her  decease  to  have  it  recorded.  She  never 
countermanded  the  instructions.  After  her  decease,  plaintiff  re- 
ceived the  deed  from  the  bank  and  recorded  it.  Held  a  sufficient 
delivery  to  pass  title  to  him. 

Appeal  from  the  district  court  for  Nemaha  county : 
John  B,  Raper,  Judge.    Affirmed, 

E.  A.  Wunder,  F.  G.  Hawxhy  and  John  C.  Hartigan, 
for  appellants. 

Quackenbush  &  Neal  and  KeUigar  d  Fernedu,  contra, 

Reese,  C.  J. 

This  is  an  action  brought  by  plaintiff,  Henry  Owings, 
against  the  First  National  Bank  of  Johnson,  Nebraska,  to 
recover  the  sum  of  f  5,129.67,  the  proceeds  of  the  sale  of  a 
tract  of  land,  described  in  the  pleadings,  but  the  description 
of  which  need  not  be  stated  here.  The  land  was  for- 
merly owned  by  Lizzie  E.  Schmidt,  who  was  later  married 
to  Henry  Owings.  They  went  to  the  state  of  Colorado, 
and  after  their  marriage  there  located  in  the  city  of  Ster- 
ling, in  that  state.  Mrs.  Owings'  health  failed,  and  it  be- 
came api>arent  that  she  was  in  a  precarious  condition.  On 
the  28th  day  of  June,  1911,  Mrs.  Owings  executed  a  war- 
ranty deed  to  her  husband,  conveying  the  land  in  question 
to  him,  and  placed  it  in  a  trunk  in  the  house,  and  kept  it 
until  the  2d  day  of  December,  of  the  same  year.  At  that 
time  it  was  apparent  that  she  could  not  recover,  and  that 
97  Neb.  17 
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the  date  of  her  dissolution  was  not  far  distant^  her  mal- 
ady being  consumption.  She  was  confined  to  her  bed,  and 
called  for  the  deed  to  be  brought  to  her.  She  then  ob- 
tained pencil  and  paper  and  wrote  the  following  instruc- 
tions :  "Sterling,  Colorado,  Dec.  2,  1911.  In  case  of  my 
death,  give  this  deed  to  my  husband,  Henry  Owings,  to  be 
recorded  so  my  property  is  his.  I  am  in  poor  health  and  no 
hoi)es  of  ever  getting  well.  He  is  the  only  provider  I  have 
got.  Mrs.  Lizzie  Owings,  Sterling,  Colo."  She  handed  the 
deed  and  the  above  described  memorandum  to  her  hus- 
band, requesting  him  to  place  them  in  a  local  bank  at  Ster- 
ling, which  he  did.  Mrs.  Owings  died  on  the  7th  day  of 
January,  1912.  The  second  day  after  her  death,  plaintiff 
called  at  the  bank  and  received  the  deed  and  memorandum 
of  instructions,  above  copied,  as  well  as  some  money  on 
deposit,  and  made  preparations  for  returning  to  Johnson, 
Nebraska,  with  the  remain^  of  his  deceased  wife.  Prior  to 
her  decease,  she,  with  her  husband,  had  negotiated  the 
sale  of  the  land  to  one  J.  George  Hahn  for  the  sum  of 
15,640,  and  on  the  11th  day  of  December,  1911,  Tvith  plain- 
tiff, executed  a  warranty  deed  to  the  purchaser,  which  was 
deposited  in  the  First  National  Bank  of  Johnson,  in  this 
state.  Prior  to  this  time,  and  on  the  2d  day  of  December^ 
1911^  a  TiTitten  contract  of  sale  was  made  with  Hahn  for 
the  sale  of  the  land  at  the  price'  of  |5,640,  f  400  of  which 
was  paid  in  cash,  the  remainder  to  be  paid  on  the  1st  day 
of  March,  1912,  or  |2,500  to  be  then  paid,  and  the  remain- 
der on  time  at  the  option  of  the  purchaser.  Instead  of 
accepting  the  time  option,  Hahn  paid  into  the  bank  the 
whole  amount,  and  accepted  the  deed,  with  another  one 
executed  by  plaintiflF. 

Mrs.  O^^ings  left  no  child,  nor  father,  nor  mother,  sur- 
viving her,  but  she  had  two  brothers,  Henry  Schmidt  and 
Charles.  J.  Schmidt,  who  demanded  one-half  of  the  money 
in  the  bank  as  the  heirs  of  Mrs.  Owings.  The  bank  re- 
fused to  pay  the  money  to  either  claimant,  when  this  ac- 
tion was  brought  against  it  by  plaintiff  for  the  whole 
amount.  The  bank  filed  the  statutory  affidavit  to  the  ef- 
fect that  it  held  no  claim  on  the  money,  but  that  it  was 
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demanded  by  the  claimants,  and  asked  to  be  protected. 
The  court  ordered  the  brothers  to  intervene  and  set  up 
their  claims  by  a  day  fixed  by  the  court,  which  they  did, 
contending  that  the  deed  from  Mrs.  Owings  to  her  hus- 
band did  not  convey  any  title  to  him  for  want  of  delivery ; 
that  the  sale  of  the  land  to  Hahn  was  of  her  property^  and 
by  reason  of  their  relationship  to  her  they  were  entitled 
to  one-half  of  the  fund  under  the  provisions  of  the  statutes 
of  descent  in  this  state.  It  appears  that  Henry  Schmidt 
held  a  note  against  his  sister,  Mrs.  Owings,  for  the  sum  of 
f  1,019.25,  growing  out  of  the  settlement  and  adjustment 
of  an  estate  to  which  the  land  formerly  belonged,  and 
which  note  Mrs.  Owings  directed  should  be  paid  at  the 
time  she  handed  the  deed  to  plaintiflF  at  Sterling.  There 
is  no  question  as  to  this  sum  of  money,  plaintiff  having 
agreed  at  the  trial  that  Henry  Schmidt  should  receive  it 
out  of  the  fund.  The  cause  was  tried  to  the  court  without 
the  intervention  of  a  jury,  when  a  finding  and  judgment 
was  entiered,  giving  the  $1,019.25  to  Henry  Schmidt,  and 
the  residue  to  be  paid  by  the  bank  to  plaintiff.  Defendants, 
intervieners,  appeal. 

The  real,  and  indeed  the  only,  question  presented  is: 
Was  the  deed  from  Mrs.  Owings  to  plaintiff  so  delivered 
to  him  as  to  pass  the  title?  The  negotiations  for  the  sale 
to  Hahn  had  so  far  progressed  that  the  contract  of  sale 
to  the  purchaser  was  signed  on  the  day  the  deed  was 
handed  to  plaintiff  for  deposit  in  the  Sterling  bank,  but 
the  contract  and  conveyance  to  Hahn  were  both  signed  by 
Mrs.  and  Mr.  Owings.  Considerable  testimony  was  taken 
at  the  trial  showing  what  occurred  at  the  time  the  deed 
was  sent  to  the  Sterling  bank,  as  well  as  declarations 
made  to  others  by  Mrs.  Owings  after  the  execution  of  the 
deed  and  before  the  2d  day  of  December,  the  day  it  was 
sent  to  the  bank.  The  written  memorandum  was  made  by 
Mrs.  Owings  while  on  her  sickbed,  and  she  never  was 
"down  town"  after  that  date  and  prior  to  her  death.  She 
never  made  any  effort  to  countermand  those  instructions, 
but,  so  far  as  is  show^n  by  the  record,  she  was  at  all  times 
thereafter  entirely  pleased  with  what  she  had  done.    Had 
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she  been  able  to  go  to  the  bank  and  deposit  the  deed  \\ith 
oral  instructions  as  written,  the  case  would  fall  within  the 
rule  of  Roepke  v.  Nutzmann,  95  Neb.  589,  and  we  are  un- 
able to  see  why,  under  her  written  instructions  to  the 
bank,  they  would  not  be  of  equal  force.  That  case  and 
Broum  v.  Westerfieldy  47  Neb.  399,  are  decisive  of  this 
one,  and  it  is  not  necessary  that  the  law  of  those  cases 
be  further  examined.  We  are  satisfied  therewith,  and 
that  the  judgment  of  the  district  court  is  right  and  it  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Jacob  Herter  et  al.,  appellees,  v.  Louise  Herter  et  al., 

appellants. 

Filed  December  4,  1914.    No.  17»847. 
f 

1.  Courts:  County  Courts:  Judgment:  Presumption.  "In  probate 
proceedings  the  county  court  is  a  court  of  record  and  of  exclusive 
original  Jurisdiction,  and  in  such  actions  its  Judgments  and  the 
recitals  therein  are  entitled  to  the  presumptions  that  attach  to 
the  records  of  other  courts  of  that  character."  Kolterman  v. 
Chilvers,  82  Neb.  216. 

2.  Wills:  Construction.  The  object  and  purpose  of  a  court  in 
construing  a  will  is  to  carry  out  and  enforce  the  intention  of 
the  testator,  as  shown  by  the  language  of  the  will,  and  considering 
the  circumstances  under  which  it  was  made. 

3.   :  .    The  use  of  the  word  "comp,"  occurring  in  the  later 

clause  of  the  will,  is  held  to  mean  "company"  and  to  Include  all 
the  heirs  of  the  testator. 

4.   :   :   Disinheritance.     Heirs  will  not  be  disinherited 

by  conjecture,  but  only  by  express  words  or  necessary  Implication 
and  the  actual  disposition  of  the  estate  to  another  person. 

5.   :   :   Presumption.     In  the  absence  of  anything  in  a 

will  to  the  contrary,  the  presumption  is  that  the  ancestor  intended 
that  his  property  should  go  where  the  law  carries  it,  which  is 
supposed  to  be  the  channel  of  natural  descent. 
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Appeal  from  the  district  court  ft>r  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Reversed  with  directions. 

John  if.  Stetoart,  Guardian  ad  litems  for  appellants. 

Lincoln  Frost  and  Morning  d  Ledwith,  contra, 

Reese,  C.  J. 

This  is  an  action  for  the  construction  of  the  last  will  and 
testament  of  Abraham  Herter,  late  of  Lancaster  county, 
deceased.    The  suit  is  brought  by  the  alleged  devisees  un- 
der the  will  against  the  grandchildren  of  decedent  and 
their  mother,  the  one  time  daughter-in-law  of  the  testator. 
The  will  is  quite  informal,  but  it  has  been  admitted  to  pro- 
bate by  the  county  court  of  Lancaster  county,  due  notice 
of  which  proceeding  was  given,  and  from  the  decree  of 
probate  no  appeal  was  taken.    Those  proceedings  must  be 
treated  as  final  and  conclusive,  and  cannot  be  attacked 
in  this  collateral  way.     Kolterman  v.  Chilvers,  82  Neb. 
216;  Byron  Reed  Co,  v,  Klabunde,  76  Neb.  801;  Brown  ^^ 
Webster,  87  Neb.  788;  Loosemore  v.  Smith,  12  Neb.  343. 
We  must  therefore  examine  the  will,  as  a  legally  estab- 
lished instrument,  and  endeavor  to  ascertain  its  meaning. 
The  family  of  the  testator  originally  consisted  of  his 
widow',  Eatherine  Herter,  two  sons,  Jacob  Herter  and 
Frederick  C.  Herter,  and  a  daughter,  Catherine  Herter^ 
now  Catherine  Faulhaber.     Prior  to  the  making  of  the 
will  Frederick  C.  Herter  died,  leaving  a  widow,  Louise, 
and  two  children,  Louise  and  William  J.  Herter,  surviving. 
Within  about  one  year  after  the  death  of  Frederick  C.  Her- 
ter his  \iidow  intermarried  with  her  deceased  husband's 
cousin,  Henry  C.  Herter.    Testator  and  wife  resided  upon 
a  farm  consisting  of  160  acres  of  contiguous  land,  described 
as  the  southwest  quarter  of  the  northeast  quarter,  the 
southeast  quarter  of  the  northwest  quarter,  the  north- 
east quarter  of  the  southwest  quarter,  and  the  northwest 
quarter  of  the  southeast  quarter,  of  section  10,  township 
9,  range  8,  which  is  referred  to  as  his  homestead ;  lie  and 
his  family  having  resided  upon  it  for  many  years.     He 
had  also  accumulated  a  considerable  quantity  of  other 


262  NEBRASKA  REPORTS.  [Vol.  97 


Hertcr  ▼.  Herter. 


land  in  Lancaster  ccmnty,  as  well  as  a  farm  of  160  acres 
in  -Hitchcock  county.  Probably  for  the  purpose  of  secur- 
ing and  retaining  a  safe  living  for  himself  and  wife  in  their 
advanced  age,  and  possibly  for  the  purpose  of  trying  out 
and  testing  the  capacity  of  his  three  children,  all  of  whom 
were  married,  he  leased  to  each  one  a  quantity  of  land  for 
the  rental  of  one  dollar  an  acre  annually,  the  homestead 
of  160  acres  being  leased  to  Frederick,  who  was  his  young- 
est living  child,  other  children  having  died  in  infancy  and 
without  issue.  Frederick  and  wife  became  members  of 
the  family,  living  with  his  parents  until  about  one  year 
before  his  decease,  when  he  built  a  new  house  upon  the 
premises,  and  which  he  and  his  family  occupied.  After 
the  marriage  of  Louise,  his  widow,  to  Henry  C.  Herter, 
they  continued  to  reside  upon  the  premises  for  a  time,  but, 
owing  to  some  disagreement,  Henry  and  his  family,  con- 
sisting of  his  wife  and  the  two  minor  children,  above 
named,  removed  from  the  farm  and  resided  elsewhere. 
Some  time  before  the  making  of  testator's  will,  but  after 
the  death  of  Frederick  and  the  marriage  of  Frederick's 
^idow  to  Henry  C.  Herter,  testator  conveyed  the  leased 
land  to  Jacob  and  Catherine,  and  on  the  29th  day  of  May, 
1905,  he  and  his  wife  executed  a  trust  deed  to  Jacob  W. 
Herter,  conveying  to  him  the  said  homestead  of  160  acres 
in  trust  for  Louise  and  William  J. ;  the  grantors  reserving 
the  use  and  possession  of  the  premises  during  their  lives. 
This  deed  was  executed  and  delivered  to  the  trustee  at  or 
about  the  same  time;  other  lands  of  approximately  the 
same  value  were  conveyed  to  the  two  surviving  children, 
Jacob  Herter  and  Catherine  Faulhaber.  Jacob  put  his 
deed  upon  record,  but  has  withheld  the  trust  deed  there- 
from until  during  the  trial,  notwithstanding  he  testified 
that  his  instructions  from  his  father  were  to  record  all  at 
the  same  time.  We  do  not  question  his  motives,  but  as- 
sume his  failure  to  be  a  mistake  of  duty,  as  he  was  re- 
(juired  to  record  that  deed  with  his  own. 

The  will  is  in  two  parts,  the  first  dated  June  9,  1905, 
signed  by  the  testator,  but  not  witnessed.  The  second  is 
dated  November  1, 1905,  signed,  and  witnessed  by  two  wit- 
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nessea  They  were  both  admitted  to  probate  as  constitut- 
ing the  l{U3t  will  and  testament  of  the  lestator.  It  was  evi- 
dently prei>ared  by  the  testator,  and  is  given  here  in  full : 

"Bennet  Neb.  June  9,  1905. 
"This  is  my  last  wiU. 

"When  I  am  passed  away,  I  want  that  you  take  the 
Drexler  Bros.,  to  furnish  coffin  and  coach  and  furnish  all 
the  stuff  what  you  need  at  such  an  occation.    I  want  to  be 
buried  at  the  side  of  our  beloved  Fritz  and  Eddy  and 
Katies  and  Philips  Baby  girl  if  possible.    If  the  Church 
doesn't  allow  it,  then  you  burry  me  at  home  some  place 
in  the  garden.    After  this  you  go  and  divide  all  the  moneys 
and  notes,  amongst  you,  Katherine,  Jakob  and  mother  and 
all  other  things  what  mother  don't  want    Jakob  will  be 
a  trusty  administrator  for  the  two  grandchildren  Louise 
and  Willy.     This  estate  will  make  a  good  deal  trouble, 
to  make  things  go  the  right  way.    That  Henry  &  Louise  can 
not  get  a  hand  in  your  fees  what  the  law  allows  you  must 
get  from  the  rent  the  farms  brings  in.    For  a  tomstone  I 
want  you  to  buy  a  Granit,  about  the  shape  of  the  stone 
that  is  on  Eddys  grave.    Get  it  if  possible  made  by  a  Ger- 
man, for  I  want  the  inskription  made  in  German.     I  do 
not  care  what  people  will  say.    A  fifty  dollars  tomstone 
is  all  you  must  get  for  me,  the  engravings  may  be  like  this 
"Hier  ruhet  in  Gott 
'^Abraham  Herter  geb  Aug  20,  1831. 
"gest  Dan  und  dan 
"Ruhe  im  Frieden  samft  und  wohl 
''The  eighty  acre  farm  in  section  twelf  (Grand  Pr.)  you 
get  it  in  comp,  and  make  the  best  of  it. 

**The  rent  you  will  pay  to  Mother  as  long  as  she  lives, 
or  as  long  as  she  wants  it.  The  farm  in  Hitchcock  County 
you  get  it  in  comp  also  and  make  the  best  of  it 

"My  wish  is  also,  do  not  give  morgage  on  your  farms. 

"Abraham  Herter. 

"November  1, 1905. 
**If  it  should  happen,  that  one  of  them  two  children 
would  die,  before  it  were  on  age,  the  eastate  would  in  this 
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case  to  go  to  the  other.  And  in  the  case  that  both  should 
die  then  the  eastate  shall  go  back  to  J.  W.  Herter  and 
Katie  Herter  Faulhaber.  Not  to  their  mother  Mrs.  Louise, 
wife  of  Henry  Herter,  and  that  J.  W.  Herter  the  adminis- 
trator shall  have  the  power  to  tend  to  this  affair,  according 
he  thinks  it  best,  and  that  nobody  shall  have  the  right  to 
interfer  with  him  in  this  case  &  it  is  my  wish  &  wall  that 
he  need  not  give  bonds. 

"Abraham  Herter. 
"Witness, 

"Henry  Fetzer. 

"I.  George  Oberle." 

It  will  be  observed  that  the  will  is  written  in  the  second 
person.  In  the  first  paragraph  the  direction  is  to  "devide 
all  the  moneys  and  notes,  amongst  yon,  Katherine,  Jakob 
and  mother  and  all  the  other  things  what  mother  don't 
want.  Jakob  will  be  a  trusty  administrator  for  the  two 
Grandchildren  Louise  and  Willy.  This  estate  will  make 
a  good  deal  trouble,  to  make  things  go  the  right  way.  That 
Henry  &  Louise  cannot  get  a  hand  in  your  fees  what  the 
law  allows  you  must  get  from  the  rent  the  farm  brings  in,'' 
etc.  It  is  also  to  be  noticed  that  in  the  last  paragraph 
it  is  provided  if  one  of  the  two  children  should  die  the 
estate  would  go  to  the  other,  if  both  die  "then  the  eastate 
shall  go  back  to  J.  W.  Herter  and  Katie  Herter  Faulhaber. 
Not  to  their  mother  Mrs.  Louise,  wife  of  Henry  Herter." 
These  provisions  show,  in  the  light  of  the  evidence  adduced 
upon  the  trial,  that  the  personal  property  is  to  be  divided 
between  the  two  living  children,  Jacob  and  Catherine,  and 
their  mother,  and  that  the  "you"  is  mainly  directed  to 
Jacob,  whom  he  designates  as  the  administrator  of  the 
will,  except  that  part  devising  the  80-acre  farm  in  section 
12  in  "Grand  Pr."  and  the  farm  in  Hitchcock  county  which 
it  is  claimed  are  devised  to  his  widow  and  Jacob  and  Cath- 
erine as  joint  tenants,  and  that  it  was  the  clear  intent  ajid 
purpose  to  absolutely  exclude  Henry  Herter  and  wife  from 
all  participation  in  his  estate,  so  far  as  receiving  any  part 
therein  by  virtue  of  the  vnll  is  concerned. 
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The  pleadings  are  too  long  to  be  set  out  here.  It  must 
be  sufficient  to  say  that  the  findings  and  decree,  followed 
the  averments  of  the  petition.  A  guardian  ad  litem  was 
appointed  for  the  minor  children,  who  answered  for  them 
and  their  mother,  Louise  Herter,  their  guardian,  first,  by  a 
general  denial;  second,  alleging  the  relationship  of  the 
minors  to  Frederick  O.  Herter,  deceased,  and  his  relation-  _ 
ship  to  the  testator,  and  that  his  decease  was  long  prior 
to  the  decease  of  the  testator;  third,  alleging  their  own- 
ership of  the  homestead  of  160  acres  by  virtue  of  the  trust 
deed  given  to  J.  W.  Herter  for  their  use  and  benefit ;  fourth, 
that  Jacob  and  Catherine  are  the  only  surviving  children 
of  Abraham  Herter,  deceased,  and  that  the  decedent  had 
given  to  Jacob  200  acres  and  to  Catherine  160  acres  of  val- 
uable land  in  Lancaster  county,  and  that  all  the  remain- 
der of  the  real  estate* and  personal  property  was  intestate 
estate  and  descended  to  plaintiffs  and  defendants,  minors, 
in  the  manner  provided  by  law  for  the  descent  of  intestate 
property.  On  the  trial,  the  district  court  by  its  decree 
granted  to  plaintiffs  the  relief  demanded,  and  so  construed 
the  will  as  to  quiet  the  title  to  the  80  acres  in  section  12 
(Grant  Pr.)  and  the  land  in  Hitchcock  county,  by  proper 
descriptions,  in  the  plaintiffs,  Katherine  Herter  and  Jacob 
Herter  and  Catherine  Faulhaber.  The  guardian  ad  litem 
appeals. 

The  object  and  purjwse  of  the  court  in  construing  a  will 
is  to  carry  out  and  enforce  the  intention  of  the  testator. 
It  is  quite  apparent  from  the  action  of  the  testator  (prior 
to  the  making  of  the  will)  that  he  sought  to  make  final 
and  full  division  of  his  land  amon^  his  children  and  the 
two  grandchildren,  but  deferring  the  possession  of  the 
minors  until  after  the  decease  of  his  widow  and  the  expira- 
tion of  a  lease  to  plaintiff  J.  W.  Herter  and  Philip  Faul- 
haber, which  lease  would  expire  March  1,  1918,  the  rent  '^ 
payable  to  Katherine  Herter,  testator's  widow,  so  long  as 
she  lived.  It  is  evident  that,  should  she  depart  this  life 
before  the  termination  of  the  lease,  the  rent  would  be  paya- 
ble to  the  two  grandchildren.  The  title  to  the  land  in 
Grant  precinct  in  Lancaster  county  and  the  160  acres  in 
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Hitchcock  county  were  acquired  by  the  testator  subsequent 
to  the  execution  of  the  deeds  to  the  other  lands,  and,  if 
they  are  not  transferred  by  the  will,  they  are  intestate' 
property  and  would  vest  in  the  heirs  according  to  the  law 
of  descent.  What  was  the  intention  of  the  testator  upon 
that  subject?  There  is  nothing  in  the  will  specifically  de- 
vising those  two  ta^acts  of  land  to  any  one.  The  only  ref- 
erence to  them  is  found  in  the  following  clause:  "The 
eighty  acre  farm  in  section  twelf  (Grand  Pr.)  you  get  it 
in  comp,  and  make  the  best  of  it.  The  rent  you  vnll  pay 
to  Mother  as  long  as  she  lives,  or  as  long  as  she  wants  it 
The  farm  in  Hitchcock  county  you  get  it  in  comp  also  and 
make  the  best  of  it."  It  sufficiently  appears  from  the  evi- 
dence and  from  the  will  itself  that  the  word  "comp"  must 
be  construed  to  mean  "company,"  and  the  question  is :  To 
whom  does  the  word  refer?  Is  it  the  widows  Katherine 
Herter,  Jacob  Herter  and  Mrs.  Faulhaber,  or  to  his  heirs, 
including  the  two  grandchildren,  Louise  and  William  J., 
the  children  of  the  deceased  son  Frederick?  If  to  the  lat- 
ter, the  surviving  widow  of  testator  Jacob  Herter,  and 
Mrs.  Faulhaber  and  the  two  surviving  children  of  Fred- 
erick, deceased,  representing  what  he  would  have  taken 
had  he  been  living,  each  receives  one-fourth  interest,  the 
rental  to  go  to  the  support  of  the  widow  of  the  testator  so 
long  as  she  might  live.  If  to  the  former,  the  widow  of 
testator  and  the  two  living  children,  Jacob  Herter  and 
Mrs.  Faulhaber,  receives  each  one-third,  with  the  rental 
to  the  widow  during  life.  It  is  clear  that  all  the  i)ersonal 
property  was  given  to  the  three  last  named,  by  the  provi- 
sions of  the  first  paragraph  of  the  will.  No  reference 
is  made  to  the  grandchildren,  but  that  part  of  the  estate 
is  specifically  conferred  upon  the  three  named.  The  only 
reference  to  the  two  grandchildren  in  that  part  of  the  will 
dated  June  9, 1905,  is  "Jakob  will  be  a  trusty  administrator 
for  the  two  grandchildren  Louise  and  Willy."  There  is 
nothing  in  the  will  specifically  conferring  any  property, 
real  or  personal,  upon  these  two  grandchildren,  nor  is 
there  anything  excluding  them  from  participation  in  the 
estate,  nor  is  the  80-acre  farm  in  Lancaster  county  or  the 


Vol.  97]  SEPTEMBER  TERM,  1914.  267 


Herter  v.  Herter. 


160-acre  tract  in  Hitchcock  county  specifically  devised 
to  any  one  by  name.    It  seems  that  at  the  time  the  deeds 
were  executed  Mr.  Herter  sought  to  make  as  near  an  equal 
distribution  of  the  land  he  then  owned  as  he  could,  and, 
to  carry  out  that  purpose,  he  gave  the  two  grandchildren 
the  home  farm,  which  he  had  rented  to  their  father,  evi- 
dently with  the  design  of  giving  him  the  title  at  a  future 
day.    Frederick  died,  but  his  children  were  given  by  the 
trust  deed  what  he  was  to  receive.    At  the  time  of  making 
the  will  the  two  tracts  were  undisposed  of.    We  think  it 
fair  to  presume  that  his  mind  had  not  changed  to  the 
disadvantage  of  the  grandchildren,  and  that  he  intended 
them  to  receive  what  their  father  would  have  inherited 
had  he  been  living,  and  that  the  use  of  the  word  "comp" 
could  just  as  well  include  all  as  any  part  of  his  heirs.    It 
is  shown  by  the  testimony  that  he  had  never  entertained 
any  ill  will  toward  the  two  minor  children.    The  spirit  of 
fairness  shown  throughout  his  dealings  with  his  blood 
kin  supports  rather  than  repels  this  presumption. 

As  held  by  us  in  Heilman  v.  Reitz,  89  Neb.  422,  it  is  fun- 
damental that  heirs  will  not  be  disinherited  by  conjecture, 
but  only  by  express  words  or  necessary  implication,  and 
that  the  actual  disposition  of  the  estate  to  another  per- 
son is  necessary  to  deprive  the  heir  of  the  property  of  his 
ancestor.  We  deem  it  also  fundamental  that,  in  the  ab- 
sence of  anything  in  the  will  to  the  contrary,  the  presump- 
tion is  that  the  ancestor  intended  that  his  property  should 
go  where  the  law  carries  it,  which  is  supposed  to  be  the 
channel  of  natural  descent  To  interpret  or  distract  the 
descent  or  direct  it  in  a  different  course  should  require 
plain  words  to  that  eflFect.  Wright  v.  Hicks,  12  Ga,  155. 
See,  also,  30  Am.  &  Eng.  Ency.  Law  (2d  ed.)  668.  And 
that  evidence  of  the  declaration  of  the  testator  is  inadmis- 
sible to  establish  his  testamentary  intention,  or  to  aid  in 
the  interpretation  of  hiS  will.  Zimmerman  v.  Hafei^,  81 
3Id.347;40Cyc.  1433. 

We  can  find  nothing  in  the  will,  which,  with  any  clear- 
ness, evinces  a  disposition  on  the  part  of  the  testator  to 
disinherit  the  grandchildren  or  exclude  them  from  the 
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**comp"  named  in  the  clause  of  the  will  under  considera- 
tion. As  we  view  the  language  of  the  will,  in  the  light  of 
the  authorities  and  the  circumstances  under  which  the 
will  was  made,  we  are  forced  to  the  conclusion  that  it  was 
not  the  purpose  of  the  testator  to  exclude  his  grandchildren 
from  any  participation  in  the  two  tracts  of  land  referred 
to. 

The  decree  of  the  district  court  should  be  so  modified 
as  to  permit  the  children  of  Frederick  Herter  to  partici- 
pate in  the  titles  of  the  lands  described  as  the  west  half 
of  the  southeast  quarter  of  section  12,  township  9,  range 
7,  in  Lancaster  county,  and  the  southwest  quarter  of  sec- 
tion 4,  township  4,  range  32,  in  Hitchcock  county,  to  the 
extent  of  one-eighth  interest  each  therein,  and  Katherine 
Herter,  the  Tiidow  of  Abraham  Herter,  and  Jacob  Herter 
and  Catherine  Faulhaber,  each  one-fourth,  the  incomes 
therefrom  to  be  paid  to  Katherine  Herter  during  her  nat- 
ural life,  and  at  her  decease  or  waiver  of  her  right  to  the 
rent  the  land  to  be  held  as  joint  tenants,  and  that  the  title 
be  quieted  accordingly. 

The  cause  is  remanded  to  the  district  court,  with  direc- 
tions to  enter  a  decree  in  accordance  herewith. 

Reversed. 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Job  Hilger,  appellant,  v.  City  of  Nebraska  Cmr  et  al., 

APPELLEES. 
Filed  December  4,  1914.    No.  17,854. 

1.  Municipal  Corporations:  Grading  of  Streets:  Injunction.  The 
pleadings  and  evidence  examined,  and  found  to  sufficiently  support 
the  decree  of  the  district  court. 

2.   :   :   Right  to  Damages.     The  mere  establishment  of 

a  grade  of  the  streets  In  a  city  does  not  damage  the  property 
which  would  be  affected  by  the  change  In  the  physical  grade  of 
the  streets.    It  is  the  change  in  the  surface  of  the  streets  which 
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creates  the  damage,  if  any,  and  for  which  the  allowance  of  damages 
must  first  be  provided.  If  no  change  Is  ever  made  or  undertaken, 
there  is  no  damage. 


3.  :  .    Where  the  grade  of  the  streets  of  a  city  has  been 

established  and  the  level  of  the  street  reduced  in  part  to  the 
grade,  and  only  a  limited  expense  would  be  Incurred  in  finishing 
the  grade,  the  work  may  be  completed  .by  the  city  authorities 
without  the  formality  of  requiring  an  estimate  to  be  made  by 
the  city  engineer,  bids  advertised  for,  assessment  of  damages  made, 
and  special  taxes  levied.  Where  the  work  to  be  done  Is  so  slight, 
it  may  be  done  by  the  city  under  the  direction  of  the  proper 
officer  thereof  and  payment  therefor  made  from  the  proper  revenues 
of  the  city. 

4.  :  :  Damages:  Limitations.    The  statute  of  limitations 

will  not  begin  to  run  against  a  lot  owner  suffering  damage  from 
the  establishment  of  the  grades  of  adjacent  streets  until  some 
action  is  taken  by  the  city  to  change  the  streets  to  the  grade. 

Appeal  from  the  district  court  for  Otoe  county :  Haevby 
D.  Travis,  Judge.    Affirmed. 

W,  F.  Moran,  for  appellant. 

Andrew  P.  Moran  and  John  G.  Watson,  contra. 

Reese,  C.  J. 

Action  for  an  injunction  to  restrain  the  defendant  city 
from  grading  a  portion  of  Tenth  street  to  what  is  known 
as  the  "Rosewater  grade"  thereof,  and  by  which  it  is 
allied  plaintiff's  property  will  be  seriously  damaged.  It 
is  alleged  in  the  petition,  in  substance,  that  the  city  is  a 
municipal  corporation  having  a  population  of  between 
5,000  and  25,000,  and  is  being  governed  under  the  commis- 
sion form  of  government,  provided  by  the  statutes  of  the 
state,  and  that  defendant  Hawley  is  one  of  the  commis- 
sioners; that  plaintiff  is  the  owner  of  lots  1  and  2,  in  block 
94,  in  said  city;  that  Tenth  street  extending  between  First 
and  Second  corsos  adjoins  said  property  on  the  east  (First 
corse  adjoining  it  on  the  north),  and  that  said  property 
is  improved,  buildings  erected  thereon,  sidewalks  built, 
and  shade  trees  planted  with  reference  to  the  surface  grade 
of  the  street ;  that  the  surface  of  the  street  had  been  es- 
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tablished  by  user  and  common  consent  for  many  years; 
that  defendant  Hawley,  claiming  to  act  as  one  of  the  com- 
missioners under  the  authority  of  said  city,  is  attempting 
to  grade  said  street,  lowering  the  surface  thereof  to  what 
is  known  as  the  said  "Rosewater  grade,"  cutting  down 
and  threatening  to  lower  the  street  more  than  three  feet; 
that  no  ordinance  nor  resolution  was  passed  by  the  com- 
missioners of  said  city  directing  the  grading  or  lowering  6f 
the  grade  of  said  street,  no  petition  having  been  filed  there- 
for; that  no  estimate  of  the  expense  of  lowering  the  grade 
was  made,  nor  any  provision  made  for  the  payment  of  the 
same;  that  no  bids  had  been  ad^iertised  for,  and  no  ap- 
praisement of  plaintiff's  damages  had  been  made  nor  the 
amount  of  damages  tendered;  that  the  lowering  of  the 
street  would  destroy  plaintiff's  shade  trees,  render  his 
alley  inaccessible,  and  leave  his  sidewalk  on  a  high  bank ; 
that  plaintiff's  property  would  be  greatly  damaged,  and 
for  which  he  had  no  remedy  at  law.  A  restraining  order 
was  issued  by  the  county  judge,  which  continued  in  force 
until  the  trial  of  the  cause. 

The  defendant  city  answered,  objecting  to  the  petition 
as  failing  to  state  facts  suflScient  to  constitute  a  cause 
of  action ;  alleging  that  plaintiff  had  an  adequate  remedy 
at  law ;  admitting  that  plaintiff  was  a  citizen  and  taxpayer 
of  the  city,  and  was  the  owner  of  the  property  described 
in  the  petition;  that  the  city  is  operated  under  the  com- 
mission form  of  government,  with  a  population  as  stated 
in  the  petition,  and  denying  all  other  averments  thereof; 
alleging  that  the  grade  of  the  street  had  been  established 
long  before  plaintiff's  purchase  of  the  property  involved 
and  before  any  lasting  improvements  were  made  thereon ; 
that  the  improvements  were  made  with  full  knowledge  of 
the  existence  of  the  established  grade;  that  plaintiff  and 
his  grantors  had  waived  any  right  to  damages  by  their 
failure  to  demand  compensation  when  the  grade  was  es- 
tablished ;  that  the  street  had  been  used  by  the  public  for 
more  than  40  years,  during  which  time  it  had  been  worked 
and  graded  as  occasion  required.    The  defense  of  the  stat- 
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ute  of  limitations  is  also  presented.  PlaintiflF  replied  by 
a  general  denial. 

The  school  district  of  Nebraska  City  applied  for  lea\B 
to  intervene  upon  the  ground  that  the  question  involved 
was  one  of  interest  to  the  district.  Its  intervention  was 
permitted  by  the  court,  over  the  objections  of  plaintiff.  By 
its  pleadings  it  is  alleged  that  on  the  25th  day  of  May, 
1891,  the  city  council  enacted  an  ordinance  creating  grad- 
ing districts,  plaintiff's  property  being  included  therein, 
"having  previously  passed  ordinance  No.  122  establishing 
the  general  grade  throughout  said  city;"  that  defendant 
Hawley,  as  one  of  the  city  commissioners,  had  charge  of 
the  streets  and  alleys  of  the  city ;  that  Joseph  Walker,  a: 
defendant,  is  only  an  employee  of  the  city  in  reducing  the 
grade  under  the  directions  of  commissioner  Hawley ;  that 
the  school  district  had  erected  a  valuable  high  school  build- 
ing on  the  side  of  the  street  opposite  plaintiff's  prop- 
erty, and  it  was  the  desire  of  the  district  that  the  walks  be 
brought  to  grade  to  protect  the  high  school  grounds  from 
water  draining  upon  and  over  said  grounds  and  injuring 
the  school  building;  that  plaintiff,  being  a  recent  purchaser 
of  his  lot,  had  full  knowledge  of  the  existence  of  the  ordi- 
nance establishing  the  grade  at  the  time  of  his  purchase, 
and  his  grantors  had  waived  any  claim  for  damages;  that 
by  the  long  use  of  the  street  by  the  city  and  public  an  ease- 
ment and  the  right  to  grade  was  created. 

The  cause  was  tried  to  the  court,  the  trial  resulting  in 
a  finding  and  decree  that  plaintiff  was  not  entitled  to  all 
the  relief  demanded,  but  that  he  was  entitled  to  an  in- 
junction against  defendants  restraining  them  "from  grad- 
ing plaintiff's  property  on  the  west  side  of  Tenth  street 
between  First  and  Second  corsos  within  the  curb  line 
thereof,  being  12  feet  from  the  lot  line,"  with  the  proviso 
that  the  space  may  be  graded  after  the  city  shall  have  made 
provision  for  the  payment  of  the  damages  for  such  grade 
between  the  curb  and  lot  lines.  The  restraining  order  was 
Tacated,  but  the  decree  stands  in  plaintiff's  favor  as  above 
indicated.  Plaintiff  appeals,  and  defendant  city  and  in- 
tervener schoool  district  file  a  cross-appeal. 
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It  is  quite  clear  that  the  used  part  of  Tenth  street  has 
on  prior  occasions  been  worked  down  to  the  extent  of  a 
few  feet,  with  the  intent  to  finally  bring  it  to  what  is 
termed  the  "Rosewater  grade,"  established  in  1887.  First 
corso  has  been  brought  to  said  grade.  The  declared  pur- 
pose of  defendant  Hawley  at  the  time  he  began  the  work, 
and  from  that  time  on,  was  to  bring  Tenth  street  to  that 
grade,  but  no  lower.  The  street,  haying  been  partially 
brought  to  grade,  required  an  exi)enditure  of  only  f  120  to 
complete  the  leveling  process.  This  seems  to  have  been 
necessary  for  the  protection  of  the  public  library  and  high 
school  property,  situated  on  the  east  side  of  Tenth  street 
and  opposite  plaintiff's  property,  from  the  drainage  and 
overflow  from  the  street.  It  is  claimed  by  plaintiff  that 
the  provisions  of  section  8601,  Ann.  St.  1911,  should  be 
applied.  The  section  is  an  unusually  long  one  and  cannot 
Be  set  out  here,  but  we  cannot  agree  with  plaintiff  in  this 
particular.  That  part  of  the  section  which  provides  for 
the  filing  of  petitions,  the  assessment  and  payment  of  dam- 
ages to  the  lot  owners  refers  to  the  creation,  opening  and 
improvement  of  streets,  and  is  to  be  applied  to  new  and 
constructive  work,  and,  in  order  that  there  might  be  no 
misapprehension  upon  that  subject,  it  is  specifically  pro- 
vided that  those  provisions  "shall  not  apply  to  ordinary 
repairs  of  streets  or  alleys,"'  and  provision  is  made  for 
the  payment  of  expenses  growing  out  of  such  repairs  with- 
out the  levying  of  special  taxes.  The  statute  must  receive 
a  reasonable  construction  and  application,  and  it  would 
be  unreasonable  to  hold  that  where  a  grade  had  been  long 
established,  as  in  this  case,  the  street  had  been  previously 
worked  down  to  near  the  grade,  and  it  is  not  deemed 
necessary  to  levy  a  special  tax  upon  abutting  property 
to  pay  the  slight  expense  of  bringing  a  portion  of  the 
street  to  such  grade,  the  formalities  provided  by  the  section 
should  be  observed.  In  such  light  cases  much  is  left  to  the 
judgment  and  discretion  of  the  commissioner  having  the 
matter  in  charge.  The  order  of  the  court  protecting  the 
rights  of  plaintiff  in  the  matter  of  the  space  between  the 
curb  and  his  lot  line  is  equitable,  and  will  not  be  dis- 
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turbed.  We  have  examined  the  cases  of  Shetcell  v.  City 
of  Nebraska  City,  52  Neb.  138,  and  Hurford  v.  City  of 
Omaha,  4  Neb.  336,  and  cannot  see  that  they  are  in  point, 
or  that  they  control  this  case. 

The  contention  by  cross-appellants  that  plaintiff  had  an 
adequate  remedy  at  law,  if  any  remedy  at  all,  and  that  he 
has  mistaken  his  remedy,  cannot  be  sustained.  As  it  was 
correctly  found  that  plaintiff  was  entitled  to  protection 
as  against  the  invasion  of  his  sidewalk  space,  which  had 
never  been  molested  by  the  city  authorities,  and  that  he 
was  entitled  to  damages  in  case  of  such  invasion,  to  be 
provided  for  prior  thereto,  it  gave  plaintiff  a  sufficient 
standing  in  a  court  of  equity. 

It  is  also  claimed  that  plaintiff's  right  to  damages  is 
barred  by  limitation  of  time.  This  claim  cannot  be  sus- 
tained. The  mere  establishment  of  the  grade  did  not  give 
plaintiff  or  his  grantors  a  cause  of  action.  His  property 
may  never  have  been  molested.  The  cause  of  action,  if  one 
is  created,  is  by  the  physical  invasion  of  the  property,  and 
before  that  can  be  done  his  damage  must  be  provided  for. 

While  the  decree  may  be  said  to  be  somewhat  unusual 
in  some  respects  it  is  equitable,  and  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


H.  K.  Black  et  al.  v.  State  op  Nebil\ska. 

Filed  December  4,  1914.    No.  18,742. 

Czlinliial  Law:  Appeal:  Affirmance.  The  record  submitted,  and 
on  which  a  reversal  of  the  Judgment  of  the  district  court  Is 
demanded,  does  not  affirmatively  show  any  prejudicial  error  com- 
mitted against  plaintiffs  in  error. 

Gkune  Laws:  Validity.    The  unconstitutionality  of  certain  sections 
of  the  game  laws  of  this  state  is  alleged,  but  no  sufficient  reason 
is  pointed  out  to  Justify  the  contention. 
97  Neb.  18 
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.    Error  to  the  district  court  for  Dawes  county :  William 
H.  Westover,  Judge.    Affirmed, 

Allen  G.  Fisher  and  William  P.  Rooney,  for  plaintiffs 
in  error. 

Grant  G.  Martin,  Attorney  General,  and  Frank  E.  Edg- 
ei^ton,  contra, 

Reese,  C.  J. 

This  is  a  proceeding  in  error  to  the  district  court  for 
Dawes  county.  The  record  before  us  shows  that  plaintiffs 
in  error,  who  will  hereafter  be  referred  to  herein  as  de- 
fendants, were  arrested  upon  a  warrant  issued  by  the 
county  judge  of  Dawes  county  upon  a  complaint  filed  by 
W.  W.  Nay  lor;  the  first  count  thereof  charging  the  de- 
fendants with  going  upon  the  lands  of  the  complainant  in 
said  county  on  the  10th  day  of  May,  1914,  and  unlawfully 
fishing  and  angling  for  fish  with  rods,  lines,  and  hooks, 
with  the  intent  to  capture  the  same,  they  not  having  the 
consent  of  the  said  Xaylor  so  to  do.  The  second  count  of 
the  complaint  is  to  the  effect  that  the  defendants  and  one 
Ed.  Czemey  did  go  upon  said  lands  in  said  county  on  said 
day  and  wrongfully  did  take  and  kill  two  trout  on  the  land 
of  said  W.  W.  Naylor,  the  same  not  being  public  land, 
and  without  the  consent  of  said  Naylor;  said  taking  and 
killing  of  said  trout  being  done  ^ith  rods,  lines,  and  hooks. 
There  is  also  a  complaint  copied  into  the  county  judge's 
transcript,  made  by  one  Ed.  P.  Butler,  deputy  game  war- 
den of  said  county,  charging  that  defendant  Johnson  was 
guilty  of  fishing  on  said  day  without  a  license  so  to  do; 
but  just  what  was  the  purpose  of  that  complaint  is  not 
made  clear.  \Miether  it  was  intended  as  a  second  and  in- 
dependent prosecution,  or  was  intended  as  a  part  of  the 
main  case,  is  past  finding  out  from  the  record.  The  de- 
fendants were  tried  before  the  county  judge,  found  guilty, 
and  fineil  in  the  sum  of  $5  each.  The  cause  was  removed 
to  the  district  court,  where,  it  is  recited,  a  jury  trial  was 
had,  it  being  stipulated  that  the  trials  should  be  had  at  the 
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same  time  to  the  same  jury,  but  the  record  fails  to  show 
what  the  verdicts  were.  There  is  a  kind  of  running  history 
of  the  proceedings,  presumably  prepared  by  counsel,  in 
which  it  is  said  a  trial  was  had,  when  the  jury  returned 
into  court  the  verdicts  "in  words,  letters  and  figures  fol- 
lowing: (To  Clerk:  Here  copy  verdicts,  with  indorse- 
ments)— w^hich  are  received  and  recorded  by  the  court," 
etc. ;  but  the  clerk  failed  to  *^copy,"  and  there  is  no  record 
of  the  "verdicts"  anywhere  in  the  transcript.  There  were 
probably  separate  verdicts,  but  what  they  were  we  are  un- 
able to  say;  the  record  giving  no  information  upon  that 
subject.  In  this  condition  of  the  transcript,  it  is  impos- 
sible for  us  to  say  w^hat  the  proceedings  were,  and,  all  pre- 
sumptions being  in  favor  of  the  regularity  of  the  acts  of 
the  district  court,  we  will  presume  that  court  did  its  duty. 

It  is  shown  by  the  record  that  each  defendant  was  fined 
|5  upon  the  joint  complaint,  and  Johnson  was  fined  $10  for 
fishing  without  a  license.  As  the  record  shows  there  w^as 
more  than  one  verdict,  it  may  be  that  more  than  one  trial 
was  had,  although  to  the  one  jury  by  agreement  as  per 
stipulation,  or  otherwise.  Upon  this  part  of  the  case  no 
prejudicial  error  affirmatively  appears^  which  must  be  the 
case  before  this  court  can  reverse  a  judgment. 

It  is  claimed  that,  for  various  reasons,  the  law  under 
which  this  prosecution  arose  is  unconstitutional,  but  we 
are  unable  to  discover  any  infraction  of  the  constitution 
in  the  substance  or  passage  of  the  section  referred  to. 

The  judgment  of  the  district  court  is 

Affirmed. 


columbu  blvbr  door  company,  appellant,  v.  h.  f. 
Cady  Lumber  Company,  appellee. 

Filed  Decembeb  4,  1914.    No.  17,952. 

1.  Sales:  Acceptancb.  Where  the  purchaser  of  lumber,  who  is  known 
to  the  seller  to  be  a  Jobber,  after  an  inspection  and  rejection  of 
the  shipment,  attempts  to  sell  the  lumber  to  other  purchasers, 
'While  acting  under  the  order  of  the  seller  to  "use  to  best  ad- 
yantafire,"  his  attempts  will  not  amount  to  an  acceptance. 
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2.   :  Refusal  to  Accept:  Sufficiency  of  Evidence.    Bvidence 

examined,  and  found  sufficient  to  Justify  the  defendant  in  refusing 
to  accept  the  shipment. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  Q.  Sears,  Judge.    Affirmed, 

Montgomery^  Hall  &  Young,  for  appellant. 

DeBordy  Fradenhurg  &  Van  Orsdel,  contra. 

Barnes,  J. 

This  was  an  action  to  recover  the  price  of  a  car-load 
of  lumber  shipi)ed  by  the  Columbia  River  Door  Company 
to  the  H.  P.  Cady  Lumber  Company  in  August,  1907,  and 
billed  by  plaintifif  to  Tidball  &  Company  at  Morefield,  Ne- 
braska. The  defendant  refused  to  pay  for  the  shipment, 
alleging  that  it  did  not  accept  the  lumber  because  it  was 
not  what  was  ordered;  that  it  was  defective  in  kind  and 
quality,  and  in  fact  was  not  merchantable.  The  cause  was 
tried  to  a  jury,  and  a  verdict  was  returned  for  the  de- 
fendant. Judgment  was  rendered  on  the  verdict,  and  the 
plaintiff  has  appealed. 

It  appears  that  the  defendant,  a  jobber  of  lumber,  on 
the  2d  day  of  September,  1906,  sent  an  order  to  the  plain- 
tifif for  three  car-loads  of  common  spruce  2x4's.  The  first 
car  was  shipped  to  the  defendant  soon  after  it  made  the 
order;  the  second  car  was  shipped  about  six  months  later, 
while  the  third  car  was  not  loaded  and  shipped  until  a 
year  later,  to  wit,  August  16,  1907.  The  first  car  of  lum- 
ber was  received  and  paid  for,  but  the  testimony  shows 
that  there  was  some  trouble  with  the  plaintifif  about  the 
second  car.  This  car  appears  to  have  been  loaded  with 
a  bad  lot  of  irregular  dimension  stufif,  which  contained  bad 
knots,  wanes  on  the  corners,  was  of  irregular  thickness, 
and  was  in  fact  generally  a  car  of  culls.  When  the  second 
car  was  shipped  the  Columbia  River  Door  Company  knew 
that  it  contained  a  lot  of  lumber  not  up  to  specifications. 
By  the  testimony,  as  to  this  car,  it  was  practically  admitted 
that  it  was  not  up  to  standard,  and  the  plaintifif  agreed  to 
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deduct  $75  from  the  price  of  the  car,  as  billed,  in  order  to 
aflfect  a  settlement  with  the  defendant. 

Bespecting  the  last  car  of  lumber,  the  one  in  contro- 
versy, it  appears  that  defendant  ordered  it  shipped  direct 
to  Tidball  &  Company  at  Morefield,  Nebra^a,  for  the  rea- 
son that  it  had  sold  the  car  to  that  company.    It  appears 
that  Tidball  &  Company  had  a  lumber  yard  at  Morefield 
and  one  at  Curtis,  Nebraska,  which  is  the  first  station  on 
the  Burlington  road  east  of  Morefield.     The  testimony 
shows  that  Tidball  &  Company  stopped  the  car  at  Curtis 
and  inspected  the  lumber.    John  E.  Tidball,  Jr.,  testified 
that  it  was  his  duty  to  inspect  lumber  before  letting  it 
into  their  stock.    He  said  that  upon  inspecting  the  lum- 
ber in  question  he  found  there  were  knot  holes  in  some  of 
the  sticks  as  big  as  half  across  the  2x4 ;  that  he  got  up  and 
looked  on  the  top  of  the  pile  and  pulled  out  a  dozen  or 
more  of  the  sticks ;  that  they  proved  to  be  knotty,  and  some 
were  so  thin  that  the  planer  had  not  surfaced  them ;  that 
they  were  of  various  thicknesses,  and  many  of  the  sticks 
were  crooked ;  that  he  at  once  notified  the  Burlington  rail- 
road that  they  refused  the  car,  and  also  at  once  notified 
the  Columbia  River  Door  Company  that  the  lumber  was 
bad,  and  that  they  would  not  accept  it    The  Cady  Lum- 
ber Company  telegraphed  the  plaintiff  immediately  that 
the  lumber  would  not  be  accepted,  and  on  receipt  of  this 
telegram  the  plaintiff  replied  that  the  lumber  was  just  like 
the  preceding  cars,  except  that  part  of  it  was  fir  instead  of 
being  all  spruce,  and  saying,  "Use  to  best  advantage." 
The  railroad  company  subsequently  unloaded  the  lumber 
on  its  right  of  way  at  Curtis.    Neither  the  Cady  Lumber 
Company  nor  the  Tidball  Lumber  Company  received  pos- 
j^ession  of  the  lumber,  or  ever  accepted  it,  and,  so  far  as 
it  appears  from  the  evidence,  the  lumber  is  now  in  the  pos- 
session of  the  railroad  company  or  of  the  plaintiff. 

Plaintiff's  witness  Stucker  by  his  testimony  explained 
why  they  put  fir  into  the  car  when  only  spruce  was  ordered. 
He  said  there  was  not  quite  enough  spruce  in  stock  to 
fill  it.  Mr.  White  of  the  Cady  Lumber  Company  testified 
that  his  company  never  consented  that  the  plaintiff  might 
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put  any  flp  lumber  into  the  car.  The  testimony  shows 
without  dispute  that  the  Cady  Lumber  Company  ordered 
the  car  in  question  to  fill  an  order  which  it  had  from  the 
Tidball  Lumber  Company,  and  that  the  Tidball  Lumber 
Company  ordered  a  car  of  spruce.  It  appears  that  there 
was  no  means  whatever  by  which  the  Cady  Lumber  Com- 
pany or  the  Tidball  Lumber  Company  could  have  in- 
spected the  lumber  before  it  reached  Curtis. 

Mr.  Stephenson,  who  was  in  the  employ  of  the  defend- 
ant, w^ent  to  Curtis  and  viewed  the  lumber.  He  testified, 
in  substance,  as  follows:  "I  measured  perhaps  150  to  200 
pieces.  Measured  them  at  both  ends,  in  the  middle,  and 
on  the  sides,  so  as  to  make  sure  just  what  there  was  of  it. 
I  found  2x4's  as  they  would  run  according  to  measure- 
ment If  by  3f .  I  would  find  them  lacking  sometimes  as 
to  being  as  thick  as  that,  having  been  shaped  and  ordered 
as  trimmed  surfaces  on  both  sides  and  one  edge,  which 
would  be  surfaced  on  one  side  all  through  the  length,  and 
would  be  surfaced  on  one  edge  all  through  the  length; 
when  they  were  too  thin  they  w^ould  not  sui'face.  For  in- 
stance, one  edge  would  be  thick  enough  to  surface,  and  as 
you  got  out  further  it  would  not  surface,  and  consequently 
you  w^ould  have  a  2x4  that  w^as  surfaced  part  of  the  way 
and  rough  on  the  other  part.  They  were  thicker  on  one 
end  than  on  the  other,  and  you  would  find  the  same  on  the 
edges  instead  of  being  3f  inches  thick,  so  when  you  used 
them  for  studding  or  rafters,  if  you  stood  them  to  a  line, 
you  could  not  rafter  the  other  side  of  them,  for  they  would 
not  surface.  If  you  put  a  2x4  under  this  3|  at  one  end, 
and  a  3^  at  the  other,  you  can  see  where  your  side  would 
be;  that  is  where  you  were  throwed  out,  because  they 
are  not  suitable  for  studding."  Stephenson  further  testi- 
fied that  the  2x4's  varied  in  width  as  much  as  one-half  an 
inch.  There  w^ere  very  large  coarse  knots,  large  knot  holes, 
and  some  very  crooked ;  the  ends  not  square,  broken  pieces ; 
some  w^ere  not  the  full  length  for  which  they  w^ere  counted, 
that  is  16  feet  lengths  were  not  16  feet  long;  knot  holes 
,would  run  clear  across  the  2x4's,  or  occupy  two-thirds  of 
the  width  of  the  2x4.     There  was  other  testimony  w^hich 
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showed  that  only  about  60  per  cent  of  the  lumber  con- 
tained in  the  car  would  grade  No.  2;  that  it  was  poorly 
manufactured,  uneven  in  thickness  and  width,  exceedingly 
knotty,  and  contained  more  op  less  bark.    It  also  appears 
that  the  Columbia  River  Door  Company  had  for  its  prin- 
cipal business  the  manufacture  of  doors,  and  had  some  lum- 
ber which  they  could  make  into  2x4's  which  were  not  suit- 
able to  be  used  for  that  purpose;  that  they  made  the  sale 
of  the  three  car-loads  of  lumber  to  the  Cady  Lumber  Com- 
pany, intending  to  use  the  accumulation  of  2x4's  made  by 
them  out  of  lumber,  which  on  account  of  its  various  widths 
OP  otherwise  could  not  be  made  into  doors,  and  that  it  took 
them  a  year  to  produce  the  three  car-loads  of  lumber  sold 
to  the  defendant  out  of  such  material.    After  the  refusal 
of  the  car,  it  appears  that  the  defendant,  acting  on  the 
direction  of  the  plaintiff  to  "use  to  best  advantage,"  spent 
considerable  time  in  trying  to  sell  the  lumber  to  other 
parties,  but  failed  in  its  attempt 

The  issue  as  to  acceptance  raised  by  the  pleadings  was 
submitted  to  the  jury  under  the  instructions  of  the  court, 
and  a  verdict  was  returned  for  the  defendant,  as  above 
stated.  It  is  plaintiff's  contention  that  the  defendant 
accepted  the  car-load  of  lumber  by  attempting  to  sell  it  to 
other  parties.  We  think  this  contention  is  not  sustained 
by  the  evidence  or  the  authorities. 

Wolfe  Bros.  Shoe  Go.  t>.  Bishop,  72  Kan.  687,  was  a  case 
where  the  dispute  arose  over  the  quality  of  certain  shoes 
and  their  acceptance.  It  was  there  said :  "Plaintiff^s  at- 
tempt to  sell  some  of  the  shoes  that  were  salable  while 
waiting  for  defendant's  agent  to  adjust  plaintiff's  claim 
that  the  consignment  was  defective,  held  not  to  amount  to 
an  acceptance  of  th^  entire  lot" 

In  Schwartz  r.  Church  of  the  Holy  Cro^Sy  60  Minn.  183, 
plaintiff  sought  to  recover  for  the  value  of  certain  altars 
which  had  been  ordered  constructed  and  placed  in  the 
church.  It  was  held  that  the  use  of  some  of  the  altars, 
after  defendant's  refusal  to  accept  them  because  they 
were  not  manufactured  according  to  specifications,  did 
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not  amount  to  an  acceptance,  and  a  judgment  for  the  de- 
fendant was  affirmed. 

In  Lenz  v,  Blake,  44  Or.  569,  the  court  said:  "The  de^ 
fendant  ha;d  a  reasonable  time  to  inspect  the  goods  after 
their  receipt,  and,  if  they  did  not  correspond  with  those 
ordered,  the  warranty  in  respect  thereto  might  have  ren- 
dered that  part  of  the  contract  tantamount  to  a  condition 
precedent,  thereby  authorizing  the  defendant  to  repudi- 
ate its  agreement.*' 

In  Creighton  v.  Pacific  Coast  Lumber  Co.,  12  Man. 
(Can.)  546,  it  was  said:  "A  purchaser  of  goods  ordered 
to  be  sent  by  railway  does  not  lose  his  right  of  rejecting 
the  goods  by  unloading  them  from  the  cars  on  arrival  and 
teaming  them  to  his  own  premises,  if  he  then  finds  them  to 
be  inferior  to  what  he  had  ordered  and  so  notifies  the 
vendor  within  a  reasonable  time." 

In  Armstrong  v.  Columbia  Wagon  Co.,  66  Atl.  366  (22 
Del.  274),  we  find  the  following  language:  "In  an  action 
for  the  price  of  a  car-load  of  lumber,  it  was  not  material 
whether  defendant  knew  that  it  came  from  plaintiff  or  not 
before  unloading  the  lumber,  as  he  had  the  right  to  unload 
and  inspect  it  for  the  purpose  of  determining  the  quality 
and  quantity."  Graves  v.  iMorse  &  Co.,  45  Neb.  604,  and 
Bryant  v.  Thesing,  46  Neb.  244,  are  in  line  with  this  rule. 

The  evidence  seems  clear  that  defendant  was  justified  in 
refusing  to  accept  the  lumber  in  question.  An  examina- 
tion of  the  cases  cited  by  counsel  for  the  plaintiff  on  the 
question  of  the  right  of  inspection  and  the  waivier  of  that 
right  shows  that  the  goods  in  most  of  those  cases  were 
delivered  to  the  nominal  possession  of  the  buyer  and  held 
-vvithout  question  or  rejection. 

From  a  careful  inspection  of  the  record,  we  are  of  opin- 
ion that  it  contains  no  reversible  error,  and  the  judgment 
of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Fawcetf,  JJ.,  not  sitting. 


I 


Vol  97]  SEPTEMBER  TERM,  1914.  281 

McKennan  v.  Omaha  ft  0.  B.  Street  R.  Co. 


Lain  McKennan,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Filed  Pecembeb  4,  1914.    No.  17,698. 

1.  Street  Ballways:  Use  of  Streets.  The  general  public  ha<i  an  equal 
right  with  a  street  car  company  upon  a  public  street  of  a  city, 
but  has  not  at  all  times  the  same  right  upon  the  track  of  the 
street  car  company.  The  public  has  a  complete  right  to  cross  or 
drive  upon  the  street  car  tracks,  but  not  so  as  to  hinder  or 
interfere  with  the  cars  operated  thereon. 

2.  :  Operation  of  Cars:  Duty  to  Avoid  Collisions.  The  motor- 
man  of  a  street  car  Is  not  necessarily  obliged  to  stop  his  car 
when  he  sees  a  man  driving  in  a  vehicle  along  the  line  of  railway 
ahead  of  the  car;  but  he  may  continue  to  run  the  car  in  a  proper 
manner  until  It  appears  that  the  driver  is  In  danger  and  is 
unaware  or  heedless  of  his  danger.  It  is  then  his  duty  to  use 
aU  reasonable  care  and  diligence  to  avoid  a  collision.  Seeing 
a  man  driving  along  the  track,  the  motorman  may  assume  that 
he  will  turn  aside  and  out  of  the  way  of  the  car,  but  he  can- 
not rest  on  the  assumption  so  long  as  to  allow  his  car  to  reach 
a  point  where  It  will  be  impossible  for  him  to  control  his  car  or 
give  warning  in  time  to  prevent  Injury  to  the  man  or  vehicle. 

3.  :  :  Care  Required.    In  such  a  case  the  motorman  in 

charge  of  the  car  should  use  the  care  and  diligence  which  an 
ordinarily   prudent  person   would   use   under   the   circumstances. 

4.  :  :  Collisions:  Liarhjty.     It  is  equally  the  duty  of 

any  person  driving  upon  or  across  a  street  car  track  not  to  un- 
necessarily hinder,  delay  or  impede  the  operation  of  cars  thereon 
at  the  proper  rate  of  speed  at  that  time  and  place,  and  if  he 
negligently  does  so,  and  by  reason  of  such  negligent  act  he  is 
injured,  he  cannot  recover,  unless  those  in  charge  of  the  street 
car  failed  to  exercise  ordinary  care  to  avoid  a  collision  after  they 
knew,  or  in  the  exercise  of  ordinary  care  should  have  known,  his 
dangerous  situation.    Omaha  Street  R.  Co,  v.  Larson,  70  Neb.  591. 

5.  Bvidence:  Opinions.  Opinions  of  witnesses  derived  from  observa- 
tion are  admissible  in  evidence  when,  from  the  nature  of  the 
subject  under  Investigation,  better  evidence  cannot  be  obtained; 
and  this  principle  is  applicable  to  indications  of  pain  and  suffering, 
even  though  observed  some  time  after  an  Injury. 

6.  Appeal:  Admission  of  Evidence:  Review.  If  testimony  not  properly 
admissible  is  brought  out  by  a  proper  question,  and  no  motion 
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to  strike  it  out  is  made  at  the  trial,  the  error  is  not  subject  to 
review. 

7.  Instrnctlons,  the  substance  of  which  are  set  forth  in  the  opinion, 
held  to  be  Inconsistent  with  the  main  issue  as  stated  by  the 
court,  and  to  be  prejudicial  to  defendant 

8.  Damages:  Pebsonal  Injtjbt:  Ikpbopeb  Exhibitions.  Exhibitions 
to  the  Jury  of  scars  of  bodily  Injuries  should  not  be  permitted, 
unless  they  furnish  evidence  material  to  the  issues  to  be  deter- 
mined. 

9.  Appeal:  Requested  Instbuctions:  Review.  A  party,  after  having 
requested  the  giving  of  an  Instruction,  cannot  afterwards  cchu- 
plain  that  it  was  erroneous. 

Opinion  on  motion  for  rehearing  of  case  reported  in  95 
Xeb.  643.     Former  opinion  modified.     Rehearing  denied. 

Lettox,  J. 

In  the  former  opinion  in  this  ease  (McKennan  v.  Omaha 
d  C.  B.  Street  R.  Co.,  95  Neb.  643),  it  was  held  that,  there 
being  a  conflict  in  the  evidence  with  relation  to  the  circum- 
stances surrounding  the  injury  and  also  with  reference  to 
the  extent  of  plaintiff's  injuries^  these  questions  w^ere 
proper  to  be  submitted  to  the  jury.  It  was  also  held  that 
the  first  paragraph  of  instruction  No.  7  was  incorrect  as 
applied  to  the  facts  in  this  case.  The  language  of  this 
part  of  the  instruction  was  not  applicable,  since  the  state- 
ment ''that  teamsters  have  the  legal  right  to  cross  the 
Street  at  any  point  thereon"  had  no  relevancy  to  the  is- 
sues. It  was  also  said  that  this  instruction  is  correct  as 
to  the  rights  of  the  street  car  company  and  plaintiff  at 
intersection  or  cross-streets,  but  that  it  failed  to  properly 
distinguish  their  respective  rights  at  other  points  in  the 
street.  We  think  the  latter  statement  and  the  further  crit- 
icisms of  the  instruction  should  l>e  iiithdrawn. 

In  Omaha  Street  R.  Co.  v.  Dui^ll.  40  Neb,  29,  this  court 
said:  ^'StrtK't  railways  are  constructed  and  operated  on 
public  highways  under  grants  of  tliat  right  by  municipal 
oori^onitions.  The  grant  is  of  a  privilege  to  occupy  and 
use  these  streets  in  iH>njunotion  with,  and  not  to  the  ex- 
clusion of*  the  general  public." 
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In  Olney  v.  Omaha  &  C.  B.  Street  R.  Go.,  78  Neb.  767,  it 
is  said :  "The  right  to  use  the  streets  of  a  city  by  the  driver 
of  a  hopse  and  the  manager  of  a  street  car  company  are 
^ual,  and  each  must  use  it  with  reasonable  regard  for 
the  safety  and  convenience  of  the  other." 

In  Stewart  v.  Omaha  &  C.  B.  Street  R.  Co.,  88  Neb.  209, 
it  is  said :  "Whatever  the  rule  in  some  states  may  be  with 
respect  to  the  rights  of  pedestrians  and  street  cars  upon 
the  streets  of  a  city,  the  law  in  this  state  is  settled  that 
neither  the  street  car  nor  the  pedestrian  has  any  priority 
or  privil^^  right  over  the  other;  that  an  electric  street 
railway  company  and  an  ordinary  traveler  upon  the  street 
are  required  to  observe  an  equal  degree  of  care  to  prevent 
accidents,  and  that  neither  has  a  right  of  way  superior  to 
that  of  the  other.  Omaha  Street  R.  Co.  v.  Cameron,  43 
Neb.  297 ;  Mathiesen  v.  Omaha  Street  R.  Co.,  3  Neb.  ( Unof . ) 
747;  Om^ha  Street  R.  Co.  v.  Mathiesen,  73  Neb.  820;  Olney 
r.  Omaha  &  C.  B.  Street  R.  Co.,  78  Neb.  767." 

Under  ordinary  circumstances,  one  who  negligently  at- 
tempts to  cross  a  street  railway  track  or  to  drive  upon  it 
in  front  of  an  approaching  car  cannot  recover  for  injuries 
caused  by  a  collision  therewith,  unless  those  in  charge  of 
the  car  fail  to  exercise  ordinary  care  to  prevent  the  acci- 
dent after  knowledge  of  his  probable  danger.  Omaha 
Street  R.  Co.  i?.  Larson,  70  Neb.  591;  McLean  i>.  Omaha  d 
C.  B.  R.  d  B.  Co.,  72  Neb.  447,  453;  Lindgren  v.  Omaha 
Street  R.  Co.,  73  Neb.  628;  Chun/n  v.  City  d  S.  R.  Co.,  207 
U.  S.  302,  28  Sup.  Ct.  Rep.  63;  2  Nellis,  Street  Railways, 
sec.  462, 

There  was  no  intention  to  change  the  established  rule  in 
this  state  by  the  opinion  in  Harris  v.  Lincoln  Traction  Co., 
78  Neb.  681,  in  which  case  it  was  not  quite  accurately  said 
that  in  such  a  case  the  defendant  would  not  be  liable,  un- 
less those  in  charge  of  the  car  "wilfully  or  wantonly"  pro- 
duce the  collision.  The  words  "wilfully"  and  "wantonly" 
being  used  disjunctively,  the  word  "wantonly"  evidently 
was  not  meant  to  express  the  idea  of  intentionally  or  wil- 
fully, but  that  of  "carelessly"  or  "negligently."  Lafayette 
d  /.  R.  Co.  V.  Hufman,  28  Ind.  287;  Cleveland,  C,  C.  d  St. 
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L.  R.  Co.  V.  Tartt,  64  Fed.  823.  It  may  be  noted  that  this 
is  the  thought  expressed  in  the  instructions  tendered  by 
defendant. 

A  good  statement  of  the  proper  rule  is  found  in  Fujise 
V.  Lo8  Angeles  R.  Co.,  12  Cal.  App.  207,  216 :  "The  sum 
of  the  adjudicated  cases  bearing  upon  the  relatiTie  rights 
of  street  cars  and  citizens  traveling  in  vehicles  drawn  by 
horses  or  other  animals  is  that  both  have  a  right  to  use  the 
street,  but  neither  has  the  exclusive  right.  The  motorman 
of  a  street  car  is  not  necessarily  obliged  to  stop  his  car 
when  he  sees  a  man  driving  in  a  vehicle  along  the  line  of  a 
railway  ahead  of  the  car ;  but  he  may  continue  to  run  the 
car  in  a  proper  manner  until  he  is  conscious  of  the  fact 
that  the  driver  is  unaware  or  heedless  of  his  danger.  When 
he  is  thus  conscious,  it  is  his  duty  to  use  all  reasonable 
care  and  diligence  to  avoid  running  the  car  into  the  ve- 
hicle. Seeing  a  man  driving  along  the  track,  the  motorman 
may  assume  that  he  will  turn  aside  and  out  of  the  way  of 
the  car,  but  he  cannot  rest  on  the  assumption  so  long  as  to 
allow  his  car  to  reach  a  point  where  it  will  be  impossible 
for  him  to  control  his  car  or  give  warning  in  time  to 
prevent  injury  to  the  man  or  vehicle."  See,  also,  Callahan 
t\  Boston  Elevated  R.  Co,,  205  Mass.  422,  18  Am.  &  Eng. 
Ann.  Cas.  510;  Indianapolis  Traction  d  Terminal  Co.  r. 
Kidd,  167  Ind.  402,  5  Street  R.  Rep.  204;  Acton  v.  Fargo 
d  M.  Street  R.  Co.,  20  N.  Dak.  434,  7  Street  R.  Rep.  499; 
Greene  v.  Louisville  R.  Co.,  119  Ky.  862,  7  Am.  &  Eng.  Ann. 
Cas.  1126. 

In  the  former  opinion  it  was  held  that  the  refusal  to  give 
instructions  Nos.  15  and  16  requested  by  defendant  was  er- 
roneous. It  appears,  however,  that  instruction  No.  15  was 
embodied  in  the  charge  of  the  court  upon  its  own  motion, 
though  marked  as  refused  when  tendered  by  defendant. 
Instruction  No.  16  was  refused  for  the  reason  that  it  was 
not  tendered  to  the  court  within  a  reasonable  time.  We 
considered  this  reason  not  adequate.  Upon  a  critical  ex- 
amination of  the  language  of  the  instruction,  we  are  of 
the  opinion  that  the  court  properly  refused  to  give  it.  This 
instruction  makes  the  standard  of  care  the  exercise  of  the 
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best  judgment  of  the  individual  motorman.     The  rule  is 
laid  down  by  the  supreme  court  of  the  United  States  in 
Tk  Germanic,  196  U.  S.  589,  as  follows :  "But  it  is  a  mis- 
take to  say,  as  the  petitioner  does,  that  if  the  man  on  the 
spot,  even  an  expert,  does  what  his  judgment  approves,  he 
cannot  be  found  negligent       The  standard  of  conduct, 
whether  left  to  the  jury  or  laid  down  by  the  court,  is  an 
external  standard,  and  takes  no  account  of  the  personal 
equation  of  the  man  concerned.    The  motion  that  it  ^should 
be  coextensive  with  the  judgment  of  each  individual'  was 
exploded,  if  it  needed  exploding,  by  Chief  Justice  Tindal 
in  Vaughan  v.  Menlove,  3  Ring.  N.  C.  (Eng.)  ♦468,  ♦475." 
In  the  case  referred  to.  Chief  Justice  Tindal  said:    "In- 
stead, therefore,  of  saying  that  the  liability  for  negligence 
should  be  coextensive  with  the  judgment  of  each  individ- 
ual, which  would  be  as  Turiable  as  the  length  of  the  foot 
of  each  individual,  we  ought  rather  to  adhere  to  the  rule 
which  requires  in  all  cases  a  regard  to  caution  such  as  a 
man  of  ordinary  prudence  would  observe."    The  motorman 
was  held  to  use  that  care  and  diligence  which  an  ordinarily 
prudent  man  would  use  under  the  circumstances  of  the 
particular  case.     "The  standard  is  universal,  unless  in 
those  cases  where  the  law  imposes  an  absolute  liability." 
1  Shearman  and  Redfleld,  Law  of  Negligence  (6th  ed.) 
sec.  96;  Daily  v.  Burlington  &  M.  K  R.  Co,,  58  Neb.  396; 
Harrington  v,  Los  Angeles  R.  Co,,  140  Cal.  514 ;  Mclntyre 
t,  Ormr,  166  Ind.  57;  Barnes  v.  Danville  Street  R.  d  L. 
Co.,  235  111.  566. 

A  number  of  assignments  of  error  were  made  by  the  ap- 
pellant which  were  not  considered  in  the  former  opinion. 
The  first  point  urged  is  that  the  court  erred  in  permitting 
nonexpert  witnesses  to  testify  to  their  conclusion  or  opin- 
ion that  McKennan  was  sick  and  hurt  and  sufifered  pain. 
It  is  said  that  this  invaded  the  province  of  the  jury.  We 
think  there  is  no  merit  in  this  contention.  In  2  Jones, 
Commentaries  on  Law  of  Evidence,  sec.  366,  it  is  said, 
quoting  from  a  New  Hampshire  case  (Hardy  v.  Merrill,  56 
^^.  H.  227) :  "^Rut  without  reference  to  any  recognized 
nile  or  principle,  all  concede  the  admissibility  of  the  opin- 
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ions  of  nonprofessional  men  upon  a  great  variety  of  un- 
scientific questions  arising  every  day  and  in  every  judicial 
inquiry.  These  are  questions  of  identity,  handwritings 
([uantity,  value,  weight,  measure,  time,  distance,  velocity,, 
form,  size,  age,  strength,  heat,  cold,  sickness  and  health, 
questions  also  concerning  various  mental  and  moral  as- 
l)ects  of  humanity,  such  as  disposition  and  temper,  anger, 
fear,  excitement,  intoxication,  v^eracity,  general  character 
and  particular  phases  of  character,  and  other  conditions 
and  things,  both  moral  and  physical,  too  numerous  to  men- 
tion.' Admittedly  difficult  as  the  task  of  framing  a  rule  on 
the  subject  is,  Foster,  Chief  Justice,  in  the  New  Hamp- 
shire case  referred  to,  formulated  a  rule,  which,  if  prop- 
erly applied,  will  serve  as  a  useful  instruction.  Opinions 
of  iritnesses  derived  from  oh^ervation  are  admissible  in 
cndence  ichc7i,  from  the  nature  of  the  subject  under  inves- 
tigatioHy  no  better  evidence  can  be  obtained.^^  See,  also,  S 
Wigmore,  Evidence,  sec.  1974;  Hewitt  t?.  Eisenbart,  36 
Neb.  794;  Western  Travelers  Accident  Ass'n  v,  MunsoUy^ 
73  Neb.  858. 

It  is  next  claimed  that  there  was  error  in  permitting 
Dr.  Pepper  to  testify  relative  to  finding  the  plaintiff  in  a 
convulsive  condition  six  months  after  the  occurrence  of  the 
injury  without  connecting  this  incident  as  a  result  of  the 
accident.  The  court  probably  admitted  this  testimony  up- 
on the  theory  that  it  would  be  connected  up  aftem-ards, 
which  it  was  within  its  discretion  to  do.  The  question 
which  brought  out  the  testimony  only  had  reference  to 
the  appearance  of  McKennan  when  the  physician  was 
called,  and  it  could  not  be  foreseen  by  the  court  what  the 
answer  would  be.  The  question  was  not  improper.  No 
motion  was  made  either  at  that  time  or  in  any  later  part 
of  the  trial  to  strike  out  this  testimony  upon  the  ground 
that  it  had  not  been  connected  with  the  accident.  In  order 
to  save  the  ix>int  for  review  this  was  necessary. 

ObjiH*tion  was  als<>  made  to  the  reception  of  evidence 
rt^lative  to  the  ex|HvtoTOtion  or  vomiting  of  blood  by  the 
plaintiff  without  showing  that  it  was  the  natural  or  prob- 
able restilt  of  the  aci*ident.     The  testimony  of  plaintiiFs 
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surgeon  was  that  such  bleeding  wonld  be  improbable,  but 
not  impossible,  as  a  result  of  the  injury.  Other  physicians 
testified  much  to  the  same  eflFect.  The  court,  at  the  re- 
quest of  defendant,  gave  an  instruction  to  the  effect  that 
defendant  should  not  be  held  responsible  for  any  spitting 
or  vomiting  of  blood  by  the  plaintiff  that  is  not  shown 
by  the  evidence  to  have  been  caused  by  the  accident  of 
January  20,  1911,  and  that  it  is  the  probable  and  not  the 
possible  cause  that  should  be  considered  by  the  jury.  The 
evidence  may  not  have  been  of  much  weight,  but  it  was  for 
the  jury  to  determine  whether  there  was  sufficient  evidence 
to  justify  a  conclusion  that  the  spitting  of  blood  resulted 
from  the  injury. 

Complaint  is  made  that  the  court  erred  in  submitting 
to  the  jury  whether  the  speed  of  the  car  was  the  proxi- 
mate cause  of  the  accident,  whether  the  failure  to  have 
the  car  under  control  was  the  proximate  cause,  and 
whether  the  failure  to  exercise  ordinary  care  in  striking 
the  wagon  was  the  proximate  cause.  By  instruction  No. 
6  the  jury  were  told :  "That  under  the  pleadings  and  evi- 
dence in  this  case  the  only  charge  of.  actionable  negligence 
that  you  are  required  to  consider  is  that  after  the  plaintiff 
started  to  turn  upon  the  street  railway  track  on  which  the 
south-bound  car  was  running,  or  while  he  was  in  a  position 
of  peril  or  danger  by  reason  of  having  his  wagon  upon 
such  track,  the  defendant,  in  the  exercise  of  ordinary  care, 
should  and  could  have  so  reduced  the  speed  of  said  car 
or  stopped  the  same  as  to  avoid  striking  or  colliding  with 
his  wagon."  By  instruction  No.  7  the  jury  were  told, 
among  other  things :  "If  you  believe  from  the  preponder- 
ance of  the  evidence  that  an  ordinarily  prudent  man  would 
not  have  been  running  the  car  at  the  rate  of  speed  which 
you  find  from  the  evidence  that  the  car  was  running  at 
the  time  the  operator  of  the  car  discovered  the  plaintiff  on 
the  track,  and  that  the  rate  of  speed  was  the  proximate 
cause  of  plaintiff's  injury,  then  you  should  find  the  de- 
fendant was  negligent  in  that  particular."  By  the  ordi- 
nances of  the  city  the  car  might  lawfully  be  operated  at 
any  speed  up  to  15  miles  an  hour.    The  testimony  is  that 
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before  the  collision  the  car  was  moving  at  the  rate  of  from 
8  to  12  miles  an  hour,  as  variously  estimated  by  the  wit- 
nesses. The  court  further  instructed  the  jury:  **If  you 
find  from  a  preponderance  of  the  evidence  that  defendant 
did  not  have  his  car  under  such  control  at  the  time  the 
motorman  discovered  plaintiff  on  the  track  as  an  ordin- 
arily prudent  person  operating  a  car  under  like  circum- 
stances would  have  done,  and  that  such  failure  was  the 
proximate  cause  of  plaintiff's  injury,  then  you  should  find 
the  defendant  negligent  in  that  particular." 

These  directions  are  inconsistent  with  instruction  No. 
6,  tended  to  confuse  the  jury,  and  were  prejudicial.  As 
long  as  there  were  no  indications  that  the  track  would  be 
obstructeil,  the  defendant  was  not  negligent  in  operating 
its  car  within  the  legal  rate  of  speed,  and,  if  it  w^as  so 
doing  at  the  time  the  plaintiff  turned  to  go  upon  the  track, 
the  rate  of  speed  could  not  constitute  negligence.  As  the 
court  had  said,  the  only  ground  of  actionable  negligence 
was  whether  the  defendant  might  have  slowed  down  or 
stopped  the  car  in  time  to  avoid  the  injury  after  the  plain- 
tiff's wagon  was  upon  the  track. 

Complaint  is  made  that  plaintiff  was  allowed  to  exhibit 
scars  on  his  body  made  as  the  result  of  certain  surgical 
operations ;  one  of  them  being  from  an  operation  for  appen- 
dicitis. "It  is  a  too  well-settled  rule  in  this  court  to  call  for 
further  discussion  that  the  plaintiff  in  an  action  for  dam- 
ages for  personal  injuries  may  be  permitted  to  exhibit  to 
the  jury,  if  he  can  do  so,  the  contusions  and  wounds  of 
which  they  consist."  Felsch  i\  Babh,  72  Neb.  736.  But 
the  scars  here  exhibited  were  not  from  wounds  occasioned 
at  the  time  of  the  accident,  and  it  would  seem  that  the 
exhibition  was  unnecessary.  We  are  not  convinced  that 
the  error  was  prejudicial,  since  the  amount  of  the  verdict 
is  not  so  great  as  to  indicate  that  the  passions  of  the 
jury  were  infiamed  or  their  sympathy  aroused.  Such  ex- 
hibitions, however,  are  not  to  be  encouraged,  and,  unless 
they  furnish  evidence  material  to  the  question  to  be  deter- 
,  mined,  should  not  be  indulged  in. 
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One  of  the  paragraphs  of  instruction  No.  11  is  severely 
criticised  by  defendant  for  alleged  erroneous  statements 
therein  contained.  We  are  relieved  from  critically  consid- 
ering these  alleged  mistakes,  for  the  reason  that  this  par- 
ticular portion  of  the  instruction  w.as  specifically  requested 
to  be  given  by  the  defendant  itself  in  No.  15  of  its  re- 
quests. The  court  having  givien  the  instruction,  defend- 
ant cannot  now  complain  that  it  was  erroneous. 

Upon  the  whole  case,  we  think  that  errors  prejudicial 
to  defendant  occurred  at  the  trial.  The  former  opinion  is 
modified  in  the  respects  mentioned,  but  the  conclusion  was 
correct  and  is  adhered  to. 

The  motion  for  rehearing  is 

Overruled. 

Hamer,  J.,  dissenting  in  part  and  concurring  in  the  con- 
clusion. 

I  regret  my  inability  to  fully  agree  with  the  majority 
opinion.  The  case  is  here  on  the  motion  of  the  plaintiff 
for  a  rehearing  for  the  purpose  of  having  us  overrule  our 
opinion  reversing  the  judgment  of  the  district  court  (95 
Neb.  643),  and  it  also  has  been  heard  upon  certain  assign- 
ments made  by  the  defendant.  There  was  a  verdict  and 
judgment  in  the  court  below  for  $3,900  in  favor  of  the 
plaintiff.  The  plaintiff  was  driving  his  wagon  on  the  street 
car  track,  and  was  going  south  over  the  west  line  of  said 
track  on  Twenty-fourth  street  in  Omaha.  His  excuse  for 
being  on  the  street  car  track  with  his  wagon  is  alleged  to 
be  that  there  was  another  wagon  on  the  west  side  of  the 
street  going  in  the  same  direction  which  he  was  going,  and 
that  he  went  upon  the  street  car  track  for  the  purpose  of 
going  around  this  wagon.  Witnesses  testified  at  the  trial 
that  there  was  no  such  wagon.  The  plaintiff's  testimony 
was  not  corroborated  in  full  by  the  testimony  of  any  wit- 
ness. Paul  Meek,  a  boy,  testified  for  the  plaintiff  that  he 
saw  McKennan  go  around  a  standing  team,  but  could  not 
see  whether  the  team  was  hitched  or  had  a  driver.  I  am 
unable  to  find  testimony  showing  that  any  other  witness 

97  Neb.  19 
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8aw  this  team.  Mary  Meek,  Reynolds,  the  motorman,  Ed- 
ward Galloway,  Dean  Berlin,  J.  A.  Nichols,  and  Edgar  P. 
Doyle,  all  testified  that  they  saw  no  other  team  there. 
Paul  Meek's  testimony  does  not  support  the  plaintiflPs  tes- 
timony and  is  unreasonable.  If  the  plaintiff  had  gone 
around  the  "team  which  he  speaks  of,  it  would  have  been 
behind  him.  This  team  is  alleged  to  have  been  going  south. 
If  traveling  in  that  direction,  it  would  have  been  penned 
in  when  the  accident  occurred,  and  would  have  been  there 
with  the  wagon,  the  street  car,  and  the  accident,  and  every- 
body would  have  seen  it.  In  discussing  the  case  we  should 
not  lose  sight  of  its  circumstances. 

It  was  prejudicial  error  for  the  court  to  instruct  the 
jury :  "That  defendant  had  the  legal  right  to  operate  its 
cars  over  and  upon  its  tracks  at  the  time  and  place  in  ques- 
tion, and  that  teamsters  havie  the  legal  right  to  cross  the 
street  at  any  point  thereon,  and  their  rights  in  this  re- 
spect are  equal  and  reciprocal,  that  is,  each  has  the  right 
to  the  use  of  the  street  in  the  ordinary  and  usual  manner, 
and  in  doing  so  it  is  necessary  for  each  to  take  into  con- 
sideration the  rights  of  the  other."  As  the  plaintiff  had 
not  crossed  the  street,  but  was  driving  along  it  on  the 
street  railway  track  heUceen  the  intersections ,  the  instruc- 
tion was  misleading,  for  the  reason  that  it  calls  attention 
to  an  alleged  state  of  facts  not  shown  to  exist  I  am  not 
satisfied  with  the  paragraph  in  the  syllabus  of  the  majority 
opinion  relating  to  this  matter.  It  is  not,  as  it  seems  to  me, 
specific  enough,  and  is  objectionable  for  that  reason.  The 
body  of  the  opinion  touching  the  same  matter  is  objection- 
able in  the  same  way,  although  it  shows  research  and  many 
decisions. 

Where  the  driver  of  a  wagon  drives  along  the  street 
on  the  street  car  track,  it  is  unfair  to  the  public  that  he 
should  be  allowed  to  compel  the  street  car  to  reduce  its 
rate  of  speed  to  the  same  slow  pace  which  he  takes.  The 
street  car  should  be  allowed  to  run  at  such  a  rate  of 
speed  as  will  accommodate  the  public.  The  better  right 
of  the  street  car  company  to  the  use  of  its  tracks  does  not 
give  it  the  right  to  exclude  travelers  from  the  street,  and^ 
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such  travelers  should  be  allowed  to  move  along  the  tracks 
OP  across  them  at  any  time  and  place  where  the  same 
does  not  interfere  witii  the  progress  of  the  cars,  but  of 
necessity,  and  in  the  interest  of  the  public,  where  there 
is  a  conflict,  the  individual  traveler  must  subserve  the 
public  convenience  by  yielding  the  right  of  way.  Hot 
Springs  Street  B,  Go.  v.  Johnson,  64  Ark.  420,  42  S.  W. 
833. 

In  Laufer  v,  Bridgeport  Traction  Co.,  68  Conn.  475,  the 
court  approved  of  the  following  instruction :  "In  the  act- 
ual use  of  a  common  and  public  highway  every  person  has^ 
an  equal  right  to  use  it  for  his  own  best  advantage  to  suit 
his  own  convenience  or  pleasure,  but  at  all  times  with  a 
just  regard  to  the  like  rights  of  every  other  person.  So 
far  as  rendering  himself  liable  to  damages  is  concerned, 
a  man  may  drive  fast  or  slow,  with  a  light  wagon  or  with 
a  loaded  team,  with  a  well-broken  horse  or  with  an  ill- 
broken  one,  along  a  crowded  thoroughfare  as  well  as  a 
vacant  street,  providefd  he  does  not  interfere  with  the  just 
rights  of.  any  other  person.  If  a  man  wishes  to  drive  fast,. 
he  must  do  so  with  respect  to  the  rights  of  those  who  drive- 
slow.  If  he  desires  to  drive  slow,  he  must  do  so  with  re- 
spect to  those  who  desire  to  drive  fast.  The  loaded  team* 
and  the  light  wagon  must  each  pay  a  due  regard  to  the- 
rights  of  the  other.  If  one  drives  in  a  cro^'ded  street  he 
must  exercise  reasonable  care  not  to  endanger  other  trav- 
elers. If  he  drives  an  ill-broken  horse,  he  must  keep  it  so' 
well  in  hand  as  not  to  expose  others  to  unreasonable* 
hazard." 

Since  the  application  of  electric  p^wer  to  the  running 
of  street  cars,  it  may  be  said  that  they  have  a  common 
right  in  the  streets  with  travelers,  but  they  must  be  so 
managed  as  not  to  interfere  unreasonably  with  the  rights  of 
persons  who  are  passing  along  the  streets.  The  street  rail- 
way company  and  the  traveler  should  each  use  the  street 
in  view  of  the  rights  of  the  other  and  to  avoid  inflicting 
an  injury,  and  each  is  bound  to  exercise  reasonable  care. 
Rapp  V.  8t  Louis  Transit  Co.,  190  Mo.  144 ;  Hall  v,  Ogden 
City  Street  R.  Co.,  13  Utah,  243. 
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In  Harris  v.  Lincoln  Traction  Co.,  78  Neb.  681,  the  plain- 
tiff crossed  the  tracks  in  the  middle  of  a  block.  This  court 
held  that,  "having  contributed  to  the  accident  by  his  own 
negligence,  there  is  no  principle  of  law  which  will  allow 
him  to  recover,  unless  he  shows  that  he  was  wilfully  and 
wantonly  run  down  by  those  in  charge  of  defendant's  car." 
The  writer  does  not  indorse  the  statement  here  made.  The 
street  railway  company  should  exercise  reasonable  pru- 
dence to  avoid  injury  to  those  who  occupy  its  tracks  under 
all  circumstances. 

The  above  duty  of  the  street  railway  company  should 
not  bar  the  right  of  the  public  to  be  served  by  the  applica- 
tion of  modern  motive  power  to  their  means  of  transporta- 
tion. It  is  the  duty  of  persons,  whether  on  foot  or  in  vehi- 
cles, to  give  unobstructed  passage  to  the  cars.  Ford^s 
Adm'r  v.  Paducah  City  Railvyay,  124  Ky.  488,  99  S.  W.  355 ; 
Ehrisman  v.  East  Harrishurg  City  P.  R.  Co.,  150  Pa.  St. 
180,  17  L.  R.  A.  448. 

Subject  to  the  rule  that  he  must  exercise  ordinary  care 
for  his  own  safety  and  not  obstruct  the  passage  of  the  cars, 
a  person  may  drive  upon  the  tracks  of  a  street  railway  com- 
pany laid  in  a  public  street  without  becoming  a  trespasser, 
but  it  is  his  duty  to  leave  the  track  whenever  his  presence 
there  serves  to  impede  the  passage  of  cars.  North  Chicago 
E.  R.  Co.  V.  Fewer,  190  111.  67. 

Between  street  crossings  a  street  railway  company  has 
a  paramount  right  of  way  over  its  tracks  whenever  its 
right  conflicts  with  the  rights  of  a  traveler  on  the  street, 
and  such  traveler  must  reasonably  give  way  to  an  approach- 
ing or  passing  car.  The  duty  to  exercise  reasonable  care 
and  prudence  in  order  to  avoid  injury  rests  alike  upon 
the  street  railway  company  and  the  traveler.  In  an  emerg- 
ency, where  the  motorman  in  charge  of  the  car  honestly 
attempts  to  avoid  injury  to  the  occupant  of  the  street,  he 
should  not  be  required  to  exercise  the  best  judgment  that 
may  be  applied  to  the  subject  after  the  event  has  gone  by. 
If  one  acts  with  ordinary  prudence  in  view  of  the  situation 
and  does  his  best  then  to  avoid  accident  and  consequent 
injury,  he  is  not  to  be  held  to  have  been  negligent,  even 
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though  his  acts  may  not  have  been  wise  as  determined 
afterwards  in  the  light  of  all  the  surrounding  facts. 

I  concur  in  the  conclusion  stated  in  the  majority  opinion 
that  the  former  opinion  should  be  modified  and  the  motion 
for  a  rehearing  overruled. 


Eva  Belle  Haight,  appellant,  v.  Omaha  &  Council 
Bluffs  Street  Railway  Company,  appellee. 

Filed  December  4,  1914.    No.  17,889. 

1.  Appeal:  Contlictino  Evidence.  A  verdict  rendered  upon  conflict- 
ing evidence  will  not  be  set  aside  unless  it  is  manifestly  wrong. 

2.  :  Pbesumptions.  All  presumptions  are  in  favor  of  the  regu- 
larity of  the  proceedings  of  the  district  court  Error  will  not  be 
presumed,  but  must  be  al&rmatively  shown. 

3.  :  JuBY  Panel.    Where  it  is  asserted  that  the  district  court 

erred,  in  a  county  of  over  30,000  population,  in  directing  the 
sheriff  to  fill  the  panel  of  Jurors  instead  of  by  requiring  the  clerk  to 
draw  the  names  of  sufficient  Jurors  from  the  Jury  box  or  wheel, 
it  is  incumbent  upon  the  appellant  to  show  that  the  list  of 
names  of  persons  competent  to  serve  as  Jurors  placed  in  the  wheel 
as  required  by  statute  had  not  been  exhausted  at  the  time  such 
direction  was  made  by  the  court. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed, 

Weaver  d  Oilier ,  for  appellant. 

John  L.  Webster,  W.  J.  Connell  and  William  R,  King, 
contra. 

Letton,  J. 

This  is  an  action  to  recover  for  personal  injuries  which 
it  is  alleged  were  caused  by  the  sudden  and  negligent  start- 
ing of  a  street  car  in  the  city  of  Omaha  while  the  plaintiff 
was  in  the  act  of  alighting  therefrom.  The  jury  returned 
a  verdict  for  defendant.    PlaintiflE  appeals. 
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Two  reasons  are  urged  for  the  reversal  of  the  case:  (1) 
That  the  verdict  is  not  supported  by  the  evidence;  (2) 
that  the  jury  which  tried  the  case  was  illegally  constituted. 

As  to  the  first  point:  Plaintiff's  testimony  was  to  the 
effect  that,  when  the  car  stopped  at  Yates  street,  three 
passengers  left  the  car  in  front  of  her;  that  the  conductor 
did  not  give  her  time  to  alight,  and  that  as  she  was  step- 
ping off  the  car  it  lurched  forward  and  she  fell  striking 
the  pavement  with  great  force  and  was  severely  injured. 
On  the  other  hand,  the  conductor,  the  motorman  and  four 
passengers  testified  that  the  car  stopped  to  allow  some  pas- 
sengers to  take  the  car;  that  after  these  had  ent<ered  the 
conductor  pulled  the  bell  cord  and  the  car  started;  that 
the  plaintiff  then  arose  and  informed  the  conductor  she 
wanted  to  alight  at  that  place;  that  the  conductor  pulled 
the  bell  cord,  and  that  while  the  car  was  moving  slowly, 
and  before  it  had  completely  stopped,  which  it  did  within 
a  few  feet,  the  plaintiff  stepped  down,  fell,  and  was  hurt. 
In  this  state  of  the  evidence  it  was  for  the  jury,  and  is 
not  for  this  court,  to  determine  whether  the  plaintiff  or 
these  other  witnesses  were  telling  the  truth,  and  there  was 
sufficient  evidence  to  support  the  verdict. 

The  district  court  for  Douglas  county  consists  of  several 
judges.  While  one  of  the  judges  was  conducting  the  trial 
•of  a  criminal  case,  the  regular  panel  of  jurors  became  ex- 
hausted, and  the  district  court  made  the  following  order : 
"The  regular  panel  of  petit  jurors  now  having  been  ex- 
hausted and  the  jury  in  this  case  being  incomplete,  it  is 
by  the  court  ordered  the  sheriff  summon  from  the  body  of 
the  county  twelve  (12)  men  having  the  qualifications  of 
jurors,  from  which  to  fill  the  panel  in  this  case,  or  such 
other  case  as  may  be  assigned  for  trial  during  the  remain- 
der of  the  third  three  weeks  of  the  October,  1910,  term  of 
the  district  court."  Talesmen  were  accordingly  called  to 
fill  the  panel,  five  of  whom  participated  without  objection 
in  the  trial  of  this  case.  The  trial  judge  evidently  pro- 
ceeded under  the  provisions  of  section  81^,  Eev.  St. 
1913,  which  is  the  general  statute  formerly  applicable 
to  every  county  in  the  state.     In  1905  a  statute  was 
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enacted  providing  for  the  summoning  of  jurors  in  counties 
of  30,000  inhabitants  or  more.  Rev.  St.  1913,  sees.  8148- 
8159.  This  statute  provides  for  the  selection  by  the  coun- 
ty boaid  each  year  of  a  definite  number  of  names  of  quali- 
fied persons  to  serve  as  jurors  in  that  year.  These  names 
are  placed  in  a  box  or  wheel,  and  on  the  first  day  of  each 
trial  term  the  clerk  of  the  court  draws  30  names  of  per- 
sons for  each  judge  sitting  with  a  jury,  who  shall  act  as 
jurors  for  the  first  three  weeks  of  the  term,  and  like  pro- 
ceedings are  had  for  other  periods  of  three  weeks  as  needed. 
Section  8156,  in  substance,  provides  that  jurors  may  be 
called  by  the  sheriff,  when  directed  by  the  court,  when  a 
vacancy  in  the  panel  exists  and  before  the  panel  is  filled, 
as  in  that  section  prescribed,  for  the  trial  of  a  case  then 
pending,  but  that,  "if  for  any  reason  the  panel  of  petit 
jurors  shall  not  be  filled  at  the  opening  of  such  court,  or 
at  any  time  during  the  term,  the  clerk  of  such  court  shall, 
when  ordered  by  the  judge,  again  repair  to  the  office  of 
the  clerk,  and  draw  in  the  same  manner  as  at  the  first 
drawing  such  number  of  jurors  as  the  judge  shall  direct, 
to  fill  such  panel."  If  there  were  names  left  in  the  jury 
box  or  wheel  at  the  time  the  order  was  made,  the  proceed- 
ing was  irregular;  but  there  is  no  showing  by  the  plaintiff 
that  the  regular  list  of  names  selected  by  the  officers  of 
the  court  under  the  statute  and  JMaced  in  the  jury  wheel 
had  not  been  exhausted  at  the  time  this  order  was  made. 

The  presumption  always  attaches  that  the  proceedings 
of  the  court  were  regular,  and  the  bui^den  is  upon  any  one 
attacking  the  validity  of  the  same  to  establish  his  conten- 
tion affirmatively. 

In  Glawson  v.  United  States^  114  U.  S.  477,  5  Sup.  Ct. 
Rep.  949,  it  was  held  by  the  supreme  court  of  Utah  and 
by  the  supreme  court  of  the  United  States,  where  the  facts 
were  that  the  names  of  200  persons  in  a  jury  box  as  pro- 
vided for  by  the  acts  of  congress  governing  courts  in  the 
territory  of  Utah  were  exhausted,  and  the  jury  in  a  case 
on  trial  was  only  partly  impaneled,  that  even  without  a 
statute  the  power  of  the  court  to  issue  an  open  venire  di- 
rected to  the  sheriff  to  summon  talesmen  existed;  that 
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such  power  was  inherent  in  the  court,  was  not  forbidden 
by  any  statute,  and  still  remained.  Giving  the  presump- 
tion of  regularity  due  weight,  it  must  be  presumed  that 
at  the  time  the  orijer  in  this  case,  in  the  absence  of  eyidence 
to  the  contrary,  was  made  the  names  in  the  jury  box  or 
wheel  had  been  exhausted,  and  the  court  had  power  to 
order  the  panel  filled  by  the  sheriff. 

Furthermore,  the  general  rule  is  that  one  cannot  wait 
until  after  a  jury  has  returned  an  ajdverse  verdict  before 
raising  objections  to  the  qualifications  of  jurors.  The 
mere  fact  that  he  had  no  knowledge  at  the  time  is  not 
sufficient  to  waive  the  requirement  that  the  qualifications 
must  be  examined  into  before  impaneling  the  jury.  The 
means  of  knowledge  were  as  easily  accessible  before  the 
jury  were  in  the  box  as  they  were  after  the  verdict  had 
been  rendered.  Turley  v.  State^  74  Neb,  471;  Reed  i?. 
State,  75  Neb.  509;  Emhnj  v.  State,  138  Ga.  464;  Faulk- 
ner V.  Snead,  122  Ga,  28;  Seals  v.  Cone,  27  Colo.  473. 

Finding  no  reversible  error,  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 

Barnes^  Fawcett  and  Hamer,  JJ.,  not  sitting. 


John  W.  Powell,  appellant,  v.  E.  B.  Deuchler, 
appellee. 

Filed  December  4,  1914.    No.  17,910. 

EYldance.  Admission  of  eyldence  complained  of  held  proper  under 
the  statutory  rule  that,  "When  part  of  an  act,  declaration,  «m- 
versation  or  writing  is  given,  in  evidence  by  one  party,  the  whde 
on  the  same  subject  may  be  inquired  into  by  the  other.  ♦  *  • 
And  when  a  detached  act,  declaration,  conversation  or  writing 
is  given  In  evidence,  any  other  act,  declaration  or  writing  which 
is  necessary  to  make  it  fully  understood,  or  to  explain  the  same, 
may  also  be  given  in  evidence."    Rev.  St.  1913,  sec.  7907. 

EYldance  examined,  and  held  to  support  the  verdict. 
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Appeal  from  the  district  court  for  Jefferson  county: 
Leandeb  M.  Pembebton,  Judge.    Affirmed, 

Sackett,  Brewster  &  Spafford,  E.  A.  Wunder  and  John 
C,  Hartigariy  for  appellant. 

Hearty  &  Barnes,  contra. 

Letton,  J. 

Action  by  the  indorsee  of  a  promissory  note  against  the 
maker.  The  note  counted  upon  purported  to  be  signed  by 
E.  B.  Deuchler.  It  was  dated  November  4,  1909,  due  Sep- 
tember 1,  1910,  for  f  1,800,  payable  to  the  Columbian  Hog 
&  Cattle  Powdei^  Company.  It  is  alleged  that  it  was  sold 
on  August  1, 1910,  to  plaintiff  in  this  case,  and  is  indorsed 
in  blank.  The  defense  is  a  general  denial.  The  instruc- 
tions of  the  court  properly  submitted  the  issues  raised  to 
the  jury,  which  returned  a  general  verdict  for  defendant. 
It  also  found  specially  that  the  defendant  did  not  sign 
the  note ;  that  he  did  not  deliver  it  to  the  Columbian  Hog 
&  Cattle  Powder  Company ;  and  that  that  company  did  not 
transfer  the  note  to  plaintiff.    Plaintiff  has  appealed. 

The  contentions  of  appellant  are  that  the  court  erred 
in  permitting  the  cross-examination  of  the  witness  Cook 
concerning  matters  not  covered  by  the  examination  in 
chief;  that  it  erred  in  the  admission  of  testimony  of  Deuch- 
ler  and  his  wife  concerning  matters  outside  of  and  foreign 
to  the  issues,  and  in  overruling  motions  to  strike  out  such 
testimony.  It  is  also  contended  that  the  verdict  is  not 
sostained  by  sufficient  evidence. 

The  witness  Cook,  in  his  examination  and  cross-exam- 
ination, detailed  at  length  the  circumstances  under  which 
he  testifies  that  the  note  was  signed  by  Mr.  Deuchler.  In 
substance,  he  testified  that  he  was  a  salesman  for  the 
Columbian  Hog  &  Cattle  Powder  Company;  that  Deuch- 
ler signed  the  note  in  his  presence.  On  cross-examination 
he  testified,  without  objection,  that  he  had  known  Deuch- 
ler for  more  than  ten  years  before  this  transaction,  having 
lived  near  him  and  been  on  particularly  friendly  terms 
with  him  in  Richardson  county,  his  former  home ;  that  on 
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the  date  the  note  was  signed  he  went  to  Deuehler's  farm 
in  Jefferson  county,  about  three  or  four  mUes  from  Diller, 
to  sell  him  some  stock  powder;  that  he  ask^  Deuchler  to 
represent  the  company  in  that  territory,  and  tried  to  sell 
him  a  car-load  of  stock  powder;  that  he  had  sold  him  a 
small  amount  the  spring  before,  for  which  he  did  not  take 
a  note;  that  he  went  into  the  house  and  made  his  regular 
canvass  to  sell  goods;  that  he  carried  with  him  a  note  book 
and  an  order  book;  that  in  Mrs.  Deuchler's  presence  he 
wrote  out  a  note  and  an  order,  both  of  which  Deuchler 
signed,  Mrs.  Deuchler  being  in  the  room  when  the  papers 
were  signed.  Plaintiff  then  introduced  the  note  and  rested. 
The  brief  of  appellant  does  not  point  out  specifically  any 
errors  in  the  cross-examination  of  Cook,  and  does  not  re- 
fer to  the  pages  of  the  bill  of  exceptions  where  they  may 
be  found.  Taking  all  of  his  evidence  together,  we  find  no 
prejudicial  error  in  any  ruling  of  the  district  court. 

Defendant,  Deuchler,  testified  to  his  former  acquaintance 
with  Cook,  and  that  he  had  bought  stock  food  from  him 
previously,  detailed  the  conversation  with  Cook  up  to  the 
time  that  he  says  Cook  produced  an  order  book,  filled  out 
an  order  blank,  and  the  witness  signed  it  for  f  1,800  worth 
of  stock  food.  He  denies  that  he  ever  saw  more  than  one 
paper  at  that  time,  and  asserts  that  he  never  signed  a  note. 
On  cross-examination  Deuchler  manifested  considerable 
uncertainty  when  the  signatures  on  the  note  and  on  several 
other  documents  actually  signed  by  him  were  shown  to 
him  in  such  a  manner  as  to  show  nothing  of  the  paper 
but  the  portion  which  contained  the  signatures,  and  said 
that  the  signature  on  the  note  looked  very  much  like  his, 
but  that  he  never  signed  such  a  paper. 

The  contention  that  the  testimony  of  Deuchler  was  er- 
roneously admitted  with  respect  to  what  took  place  at  the 
time  Cook  testified  the  note  was  signed  cannot  be  upheld. 
Part  of  the  transaction  having  been  given  in  evidence,  the 
defendant  was  entitled  to  show  the  remainder  as  far  as  it 
tended  to  throw  light  upon  the  disputed  point.  This  is 
also  true  with  respect  to  the  testimony  of  Mrs.  Deuchler, 
which  was  confined  to  what  took  place  at  the  same  tame. 
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We  find  no  error,  therefore,  with  respect  to  the  admission 
or  rejection  of  evidence. 

Upon  the  point  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  there  were  circumstances  proved  which,  if 
believed,  warranted  the  jury  in  finding  that  the  plaintiff 
was  not  a  bona  fide  purchaser  of  the  note.  The  only  mat- 
ter in  which  there  was  room  for  a  substantial  difference- 
of  opinion  was  as  to  whether  the  defendant  actually  signed 
the  note.  The  instrument  itself  is  in  the  record.  The 
signature,  when  compared  with  other  signatures  of  his  in 
evidence,  seems  to  the  writer  to  be  his  genuine  handwrit- 
ing; but,  on  the  other  hand,  there  is  the  direct  testimony 
of  himself  and  wife  to  the  contrary.  We  are  reluctant 
to  set  our  judgment  on  this  question  of  fact  against  that 
of  the  jury,  to  whom  by  law  the  determination  of  such 
questions  is  submitted.  We  think^  therefore,  tbere  is  suffi- 
cient evidence  to  sustain  the  verdict. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affirmed.. 

Reese,  C.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


William  R.  Homan,  appellant,  v.  Oak  C.  Redick  et  al.^ 

appellees. 

Filed  December  4,  1914.    No.  17,918. 

L  Pzincipal  and  Agent:  Contracts:  Power  Coupled  with  Interest. 
Where  an  office  is  furnished  to  an  agent  employed  to  manage 
property  and  collect  rents,  rent  free,  as  a  part  of  the  compensa- 
tion for  his  services,  the  relation  of  landlord  and  tenant  does 
not  exist,  the  occupancy  is  merely  ancillary  to  the  service,  and 
the  agent  does  not  take  his  power  coupled  with  an  interest. 

2.  Contracts:  Personal  Services:  Termination  by  Death.  As  a  gen- 
eral rule  a  contract  for  personal  services  is  dissolved  by  the  death 
of  either  party. 

3.  :   :    Breach:    Liability  of  Representatives.     If  the 

contract  is  so  far  personal  that  the  representative  of  one  of  the 
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parties  to  it  is  not  responsible  in  damages  for  refusing  to  complete 
its  performance,  the  representative  of  the  other  party  is  not 
responsible  for  a  like  failure. 

4.  :    :    Enforcement:     Ratification  by    Executors.      A 

contract  was  made  that  A  should  manage  and  control  a  number 
of  parcels  of  improved  real  estate  belonging  to  B  for  the.  term 
of  five  years,  should  collect  the  rents,  and  make  repairs,  and  pay 
the  money  remaining  in  his  hands  on  the  15th  of  each  month 
to  B.  It  contained  the  provision:  "That  the  covenants  in  this 
contract  shall  succeed  to  and  be  binding  upon  the  respective 
heirs,  executors,  administrators  and  assigns  of  the  parties  hereto." 
After  A  had  entered  upon  the  performance  of  his  duties,  B  died, 
liaving  by  will  devised  the  property  to  his  executors  and  trustees. 
Held,  That  since  such  a  contract  could  not  be  enforced  as  against 
the  heirs,  executors  and  assigns  of  A,  it  was  equally  unenforcea- 
ble against  the  personal  representatives  of  B.  Held^  further,  that 
the  fact  that  the  executors  permitted  A  for  some  time  after  the 
death  of  B  to  manage  the  property  and  collect  the  rents  did  not 
constitute  a  ratification  and  adoption  of  the  contract. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  O.  Sears,  Judge.    Affirmed. 

Moraman,  Maxwell  &  Thompson  and  Will  E.  S.  Thomp- 
son, for  appellant. 

Francis  A,  Brogan,  contra. 

Letton,  J. 

Action  to  recover  for  breach  of  a  contract  for  personal 
services.  A  demurrer  to  the  petition  was  sustained  and 
the  cause  dismissed.    PlaintiflF  appeals. 

In  substance,  the  petition  alleges  that  the  plaintiff  is  en- 
gaged in  the  real  estate  and  rental  business  at  Omaha; 
that  John  I.  Redick  in  his  lifetime  was  the  owner  of  a 
large  amount  of  real  estate  in  the  city,  which  was  rented 
to  various  tenants;  that  on  December  8,  1904,  an  agree- 
ment was  made  between  plaintiff  and  Redick,  whereby 
plaintiff  was  employed  for  five  years  from  January  1, 1905, 
to  look  after  this  real  estate,  collect  the  rents,  make  re- 
pairs, pay  bills,  and  have  the  general  supervision  of  the 
property,  and  as  compensation  for  his  services  he  was  to 
recei\^  3  per  cent,  of  the  rents  collected  and,  in  addition. 
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office  rent  free  at  1517  Parnam  street,  Omaha ;  that  plain- 
tiff under  the  contract  proceeded  to  take  charge  of  the 
property  and  carry  out  its  terms;  that  the  total  rentals 
received  during  1904  amount  to  |29,000.  It  is  further  al- 
leged that  Redick  died  on  April  2,  1906,  leaving  a  will 
by  which  the  defendants  were  constituted  trustees  and  ex- 
ecutors of  his  estate,  and  the  entire  title,  control  and 
management  of  the  real  estate  passed  to  them  for  the  pur- 
poses of  the  trust;  that  after  Redick's  death  plaintiff  con- 
tinued in  charge,  control  and  supervision  of  the  property 
and  collected  rents  as  before,  making  monthly  reports  to 
the  trustees  until  August  1,  1908,  when  they  attempted 
to  cancel  the  contract,  and  took  the  charge,  control  and 
supervision  of  the  property  away  from  him,  and  refused  to 
allow  him  t^  collect  the  rents  and  compelled  him  to  va- 
cate his  office.  The  amount  of  money  then  collectable  for 
rents  is  alleged ;  that  plaintiff  was  fully  able  and  willing 
to  continue  and  carry  out  the  obligations  of  the  contract 
on  his  part ;  that  3  per  cent,  is  below  the  general  and  cus- 
tomary fee  for  such  services;  that  he  accepted  the  con- 
tract at  that  price  on  account  of  the  length  of  time  it 
would  run  and  the  volume  of  business;  that  at  the  time 
the  property  was  taken  from  his  control  the  rent  amounted 
to  |5,800  a  month ;  that  if  the  contract  had  not  been  broken: 
he  would  have  collected  that  sum,  and  his  compensation* 
would  have  been  |174  a  month;  and  that  his  office  rent 
was  reasonably  worth  the  sum  of  |60  a  month.  He  prays 
judgment  for  $4,000  as  damages.  A  copy  of  the  \iTitten 
contract  is  attached.  This  contains  the  further  agreement 
^*that  the  covenants  in  this  contract  shall  succeed  to  and 
be  binding  upon  the  respective  heirs,  executors,  adminis- 
trators and  assigns  of  the  parties  hereto.'' 

Appellant  bases  his  right  to  a  reversal  ujwn  three  prop- 
ositions: (1)  Under  the  terms  of  the  contract  the  plain- 
tiff was  vested  with  an  agency  or  authority  coupled  with 
an  interest  in  the  subject  matter,  (2)  If  the  contract  did 
not  create  an  agency  coupled  with  an  interest,  yet  it  was 
binding  upon  the  defendants  to  the  extent  that,  if  they  re- 
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fused  to  be  bound  by  it  and  discharged  the  plaintiff,  they 
were  liable  in  damages.  (3)  Defendants  ratified  and 
adopted  the  contract. 

1.  It  is  a  general  principle  of  the  law  of  agency  that 
upon  the  death  of  the  principal  the  contract  of  agency 
comes  to  an  end,  since  the  agent,  who  is  merely  acting  for 
another,  cannot  act  for  the  principal  when  he  has  ceaaed  to 
exist.  This  rtile,  however,  is  subject  to  various  exceptions 
and  modifications  growing  out  of  the  facts  in  each  case. 
It  is  claimed  that  the  facts  alleged  with  reference  to  the 
occupancy  of  an  oflice,  rent  free,  brings  the  case  within  one 
of  these  exceptions,  for  the  reason  that  the  agent  took  the 
power  to  act  coupled  with  an^  interest  in  the  premises  by 
reason  of  his  right  to  the  possession  of  real  estate.  The 
contract  recites  that  the  right  to  occupy  the  office,  rent 
free,  is  merely  compensation  for  the  agent's  services  in  ad- 
dition to  the  3  per  cent,  specified.  It  seems  clear  that  ujwn 
the  termination  of  the  service  the  right  to  occupancy 
ceased;  that  the  contract  did  not  create  the  relation  of 
landlord  and  tenant;  and  that  no  interest  in  real  estate 
passed  to  plain tiflF  by  reason  of  the  agreement.  The  rela- 
tion between  the  parties  was  principal  and  agent,  and  not 
landlord  and  tenant.  Contracts  for  services  allowing  the 
occupancy,  rent  free,  of  premises  to  the  person  employed 
are  very  common,  and  courts  generally  take  the  view 
stated.  School  District  v.  Batsrhe,  106  Mich.  330,  29  L.  R. 
A.  576;  Davis  v.  Williams,  130  Ala.  530,  54  L.  R.  A.  749; 
McQuade  v.  Emmons,  38  N.  J.  Law,  397.  An  exhaustive 
discussion  of  this  point  may  be  found  in  note  to  Bourland 
V,  McKnight  d  Bro.,  4  L.  R  A.  n.  s.  698,  707  et  seq.  The 
real  test  seems  to  be  whether  the  occupation  of  the  prem- 
ises is  connected  with  the  purposes  of  the  service  and  was 
obtained  by  reason  of  the  contract  for  the  purpose  of  facili- 
tating the  business  of  the  principal.  Mitchell  v.  MotTis 
Canal  d  Banking  Co.,  31  N.  J.  Law,  99.  There  is  a  clear 
distinction  between  the  facts  alleged  and  the  facts  in 
Volk  V,  Stowell,  98  Wis.  385,  cited  by  plaintiff.  The  de- 
fendant in  that  case  was  to  receive  a  certain  sum  per  month 
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besides  15  per  cent,  of  all  increase  of  stock  bom  on  the 
farm,  and- also  15  per  cent,  of  the  farm  products,  and  the 
court  was  of  the  opinion  that  the  contract  was  somewhat 
of  the  nature  of  a  lease  and  conferred  upon  the  plaintiff 
many  of  the  rights  of  a  tenant. 

2.  Is  the  contract  binding  upon  the  executors  and 
trustees  to  the  extent  that,  if  they  failed  to  carry  it  out, 
they  are  liable  in  damages?  The  compensation  of  plaiu- 
tiflf  was  fixed  at  3  per  cent,  of  the  amount  collected.  The 
contract  required  him  to  render  a  monthly  statement  to 
Mr.  Bedick  "showing  in  detail  rents  collected,  bills  paid, 
and  turn  over  to  said  first  party  on  the  15th  of  each  month 
all  moneys  remaining  in  his  hands  at  that  time  belonging  to 
said  first  party."  The  compensation  for  services  performed 
was  evidently  deducted  each  month,  so  that,  both  at  the 
time  of  Mr.  Redick's  death  and  at  the  time  the  trustees  re- 
fused to  allow  the  plaintiff  to  continue  further  to  man- 
age the  property  and  collect  rents,  he  had  been  fully  paid 
for  services  to  that  time  rendered.  The  claim  in  the  peti- 
tion is  for  compensation  which  he  might  have  earned  un- 
der the  contract,  if  he  had  been  permitted  to  carry  it  on 
until  the  expiration  of  the  five-year  period. 

The  principle  which  applies  is  laid  down  in  Babcocic 
V.  Goodrich,  3  How.  Pr.  n.  s.  (N.  Y.)  52:  "As  a  general 
rule,  if  a  contract  is  so  far  personal  that  the  representative 
of  one  of  the  parties  to  it  is  not  responsible  in  damages 
for  refusing  to  complete  its  performance,  the  representa- 
tive of  the  other  party  is  not  so  responsible  for  a  like  fail- 
ure, in  the  absence  of  evidence  of  intention  to  bind  the 
representative.  Evidence  of  such  intention  may  be  fur- 
nished by  the  terms  of  the  contract,  or  implied  from  its 
nature."  In  the  present  case,  would  the  death  of  plaintiff 
have  bound  his  "heirs,  executors,  administrators  or  as- 
signs" to  carry  on  the  stewardship,  or  could  they  insist  up- 
on such  right  against  the  wishes  of  the  other  party  ?  Would 
a  court  compel  specific  i)erformance  of  the  contract  upon 
their  part?  If  these  queries  must  be  answered  in  the  neg- 
ative^  and  the  personal  representatives  of  the  plaintiff 
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would  not  be  bound  to  perform  in  case  of  Ms  death,  how 
can  it  be  said  that  in  case  of  the  death  of  the  other  con- 
tracting party  his  representatives  are  bound?  Could  it 
have  been  the  intention  of  Mr.  Redick  to  entrust  the  care 
of  his  valuable  property  and  the  collection  of  a  large  sum 
of  money  each  month  to  unknown  persons,  who  might  per- 
haps be  of  doubtful  business  ability  or  integrity?  Are 
not  the  relations  so  purely  personal  that  the  death  of  either 
party  puts  an  end  to  them?  Must  not  the  contract  be 
mutual?  'these  questions  are  discussed  in  Lacy  v.  Qetman, 
119  N.  Y.  109,  6  L.  R.  A.  728,  and  it  is  held  that  the  death 
of  the  servant  dissolved  the  contract,  and  that  the  death 
of  the  master  had  the  same  effect.  See,  also,  note  to  Men- 
denhall  v.  Davis,  17  Am.  &  Eng.  Ann.  Gas.  179  (52  Wash. 
169). 

Considered  without  relation  to  the  agreement  in  the  con- 
tract that  its  terms  should  be  binding  upon  the  repre- 
sentatives of  the  parties,  the  death  of  Redick  terminated 
and  dissolved  the  relation  of  principal  and  agent,  and  no 
recovery  could  be  had  against  his  executors  and  trustees 
for  failure  to  permit  the  plaintiff  to  carry  on  the  contract 
until  its  expiration.  2  Woerner,  American  Law  of  Admin- 
istration (2d  ed.)  sec.  328,  p.  *688;  Kimmell  v.  Powers, 
19  Okla.  339;  Campbell  v.  Faxon,  73  Kan.  675,  5  L.  R.  A. 
n.  s.  1002.  Does  the  fact  of  this  express  stipulation  change 
the  situation  of  the  parties?  Suppose  that  Mr.  Redick  had 
died  intestate  and  his  property  had  been  distributed  to  a 
number  of  heirs,  would  each  of  the  heirs  take  it  subject  to 
the  provisions  of  the  contract?  Could  they  invx)luntarily 
be  made  principals  and  the  plaintiff  their  agent?  Is  such 
a  contract  in  the  nature  of  a  charge  against  an  estate  so 
that  whoever  takes  it  by  descent,  or  by  purchase,  takes 
it  burdened  with  the  obligation  to  employ  the  plaintiff?  Or^ 
in  case  of  plaintiff's  death,  must  the  then  owners  employ 
his  heirs,  executors,  administrators  or  assigns  to  manage 
the  property  and  collect  its  revenues?  These  queries 
suggest  the  impracticability  of  applying  such  a  provision 
to  a  contract  for  services.    The  very  nature  of  the  contract 
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does  not  permit  of  the  enforcement  of  such  an  agreement. 
No  doubt  it  may  be  carried  out  voluntarily  by  the  consent 
of  the  parties;  but,  in  such  case,  it  is  virtually  the  making 
of  a  new  contract.  If  the  agent  dies,  the  owner  of  the 
property  may  accept  as  a  new  agent  one  of  the  classes  of 
persons  named  in  this  clause;  or,  if  the  principal  dies,  his 
heirs,  executors  or  assigns  may  be  willing  to  accept  the 
services  of  the  agent,  upon  the  same  terms  and  conditions 
as  specified  in  the  contract.  In  such  case  the  person  so  ac- 
cepted is  vested  with  authority  by  virtue  of  a  new  relation 
entered  into,  and  not  by  reason  of  the  survival  of  the  con- 
tract. We  have  examined  the  cases  cited  by  the  plaintiff 
upon  this  point,  but  we  find  features  in  each  one  which 
clearly  distinguish  it  from  the  facts  in  this  case.  Where 
such  recovery  is  allowed,  the  contract  has  usually  been 
partly  performed  without  compensation,  and  has  been  of 
such  a  nature  that  the  peculiar  knowledge  or  skill  of  the 
agent  has  been  exerted  for  the  benefit  of  the  estate  to  such 
an  extent  as  to  increase  its  corpus  or  enhance  its  value, 
and  loss  would  occur  if  he  had  ceased  to  act.  Wylie  v. 
Coxe,  15  How.  (TJ.  S.)  415,  and  Hwwley  v.  Smith,  45  Ind. 
183,  are  typical  cases. 

3.  What  has  just  been  said  in  the  discussion  of  the  sec- 
ond point  answers  the  contention  that  the  defendants,  by 
allowing  the  plaintiff  to  continue  to  collect  the  rents  and 
manage  the  property  for  them  for  a  portion  of  the  time 
after  the  death  of  Mr.  Redick,  have  ratified  and  adopted 
the  contract.  The  trustees,  by  accepting  the  services  of 
plaintiff,  did  so,  not  because  they  were  bound  to  do  so  by 
any  provision  in  the  contract,  but  voluntarily.  They  al- 
lowed him  to  retain  payment  for  his  work  to  the  same  ex- 
tent and  in  the  same  manner  as  specified  in  the  contract 
If  they  had  accepted  the  service  and  refused  to  pay,  they 
would  have  been  liable  upon  an  implied  contract  for  the 
reasonable  value  thereof.  Both  parties  tacitly  seemed  will- 
ing to  consider  the  terms  named  in  the  contract  as  a  proper 
remuneration.  We  cannot  take  the  view  that  the  fact  that 
the  trustees  continued  to  allow  plaintiff  to  act  had  the- 
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effect  to  cause  them  to  ratify  or  adopt  the  contract  so  as 
to  bind  the  trustees  to  accept  plaintiff's  services  until  the 
time  of  its  expiration. 
The  judgment  of  the  district  court  is 

Affirmed. 

Reese,  C.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Charles  G.  Jones,  appellee,  v.  Chicago  Great  Western 
Railroad  Company,  appellant. 

Filed  Decbmbeb  i,  1914.    No.  17,721. 

1.  Railroads:  Receiver's  Sale:  Ll^bility  of  Pubchaseb.  A  decree, 
requiring  the  purchaser  of  a  railroad  at  a  receivers'  sale  to  pay, 
in  addition  to  the  bid,  all  liabilities  incurred  by  the  receivers  In 
their  operation  of  the  road,  includes  the  damages  recoverable 
in  an  action  at  law  for  personal  injuries  to  one  of  their  railroad 
employees. 

2.   :  Action  fob  Injuby  to  Employee:  Petition:   Sufficienct. 

In  an  action  for  personal  injuries,  a  petition  pleading  facts  which 
entitle  plaintiff  to  relief  under  the  doctrine  of  the  last  clear 
chance  will  not  be  held  insufficient  on  appeal,  because  the  principle 
of  law  under  which  he  is  entitled  to  a  recovery  is  not  stated. 

3.  Trial:  Instbuctions.  An  instruction,  stating  the  law  applicable 
to  an  issue  of  fact  established  in  plalntifTs  favor  by  the  evidence 
without  dispute  or  contradiction,  is  not  erroneous,  because  it 
fails  to  require  a  finding  on  that  issue  as  a  condition  of  granting 
him  relief. 

4.  Contributory  Nellgence:  Question  fob  Juby.  Where  the  evidence 
on  a  controverted  issue  of  contributory  negligence  in  an  action 
for  personal  injuries  is  sufficient  to  sustain  a  verdict  for  plaintiff, 
the  disputed  question  of  fact  Is  one  for  the  Jury. 

5.  Railroads:  Injuby  to  Switchman:  Negligence:  Evidence.  In  the 
switch  yards  of  railroads  the  speed  of  an  engine  on  a  track  upon 
which  switchmen  stand  at  regular  times  and  places  daily,  pur- 
suant to  a  known  custom,  for  the  purpose  of  giving  signals, 
may  be  evidence  of  negligence  where  such  engine  approaches 
without  signal  or  warning  of  any  kind. 
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6.  Eridflnce:  ANNtnTY  Tables.  In  an  action  for  personal  Injuries 
resulting  In  the  permanent  Impairment  of  plaintiff's  earning  ca- 
pacity, annuity  tables  are  admissible  In  evidence  and  may  be 
considered  by  the  Jury  In  connection  with  other  competent  proofs. 

7.  Damages.  A  verdict  for  $16,000  for  personal  Injuries,  under  the 
Xacts  disclosed  by  the  record,  held  not  excessive. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

William  D.  McHugh  and  W.  H.  Herdman,  for  appel- 
lant. 

Mahoney  &  Kennedy,  contra, 

BOSE,  J. 

Plaintiflf  brought  this  action  to  recover  damages  in  the 
sum  of  130,000  for  personal  injuries.  From  a  judgment 
on  a  velvet  in  his  favor  for  |16,000,  defendant  has  ap- 
pealed. 

Plaintiff  was  the  head  brakeman  and  a  switchman  on  a 
local  Union  Pacific  freight  train  running  regularly  between 
Omaha  and  Columbus.  While  he  was  watching  this  train 
as  it  ran  southward  on  a  Union  Pacific  track  at  a  switch 
near  South  Omaha,  where  he  was  required  to  signal  the 
engineer  for  switching  purposes,  an  engine  running  back- 
ward in  the  same  general  direction  on  the  Chicago  Great 
Western  track  ran  against  him.  He  had  gone  upon  that 
track  at  the  regular  time  and  place  pursuant  to  a  daily 
custom  known  to  a  switching  crew  in  charg^  of  the  en- 
gine which  struck  him.  He  was  knocked  down,  but  clung 
to  the  engine  and  was  dragged  beneath  it.  As  a  result  he 
lost  a  foot  and  three  fingers  and  was  severely  shocked. 
At  the  place  of  the  injury  tracks  of  the  two  railway  sys- 
tems run  side  by  side  in  a  curve,  the  Chicago  Great  West- 
em  track  being  four  or  five  feet  west  of  the  nearest  Union 
Pacific  track.  The  side  of  the  cab  occupied  by  the  engi- 
neer to  whom  plaintiff  gave  signals  was  on  the  convex 
of  the  curve.  Plaintiff  dropped  off  his  own  train  and  went 
westward  onto  defendant's  parallel  track,  where  the  engi- 
neer on  the  Union  Pacific  engine  was  within  the  line  of 
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visiou.  In  a  foreclosure  suit  brought  by  bondholders  in  a 
circuit  court  of  the  United  States,  the  Chicago  Great  West- 
ern  Railway  Company  went  into  the  hands  of  receivers^ 
January  8,  1908.  Plaintiff  was  injured  about  9  o'clock  in 
the  forenoon,  August  27,  1909,  during  the  existence  of  the 
receivership.  The  property  and  interests  of  that  corpora- 
tion and  of  the  receivers  were  sold  to  the  Chicago  Great 
Western  Railroad  Company,  defendant,  August  29,  1909, 
Plaintiff  pleaded  facts  and  adduced  proof  tending  to  show^ 
in  substance,  that  he  was  in  the  necessary  discharge  of 
his  duties,  acting  pursuant  to  a  long-established  custom^ 
when  injured;  that  he  exercised  due  care  and  caution;  that 
there  was  no  negligence  on  his  part;  that,  while  he  was. 
giving  signals  at  the  time  and  place  mentioned,  the  receiv- 
ers, without  notice  or  warning,  without  ringing  a  bell  or 
blowing  a  whistle,  with  full  knowledge  of  his  customary 
prese^uce,  carelessly  and  negligently  backed  their  switcli 
engine  against  and  over  him;  that  the  injury  was  inflicted 
in  broad  daylight  when  the  sun  was  shining;  that  the  re- 
ceivers, by  the  exercise  of  ordinary  care,  could  ha^^e  seen 
plaintiff  for  a  distance  of  several  hundred  feet  before  run- 
ning him  down ;  that^  though  the  engine  which  struck  him 
could  have  been  stopped  in  ten  feet,  the  receivers  negli- 
gently and  wantonly  refrained  from  stopping  it,  but  con- 
tinued to  run  it  about  142  feet,  dragging  and  crushing 
him ;  that  the  damages  which  the  receivers  caused  in  their 
railroad  operations  are  recoverable  from  defendant.  The 
answer,  in  addition  to  denying  negligence,  contains  a  plea 
of  contributory  negligence,  and  alleges  that  in  becoming 
the  purchaser  at  the  receivers'  sale  defendant  did  not  in- 
cur any  liability  for  injuries  to  plaintiff. 

The  first  assignment  of  error  is  directed  to  the  giving 
of  an  instruction  containing  the  following  language: 
'*When  plaintiff  was  injured  the  railroad,  which  was  men- 
tioned in  the  testimony  in  this  case  as  the  Chicago  Great 
Western  Railway  was  being  operated  by  receivers  ap- 
pointed by  the  United  States  circuit  court.  Shortly  after 
plaintiff's  injury  said  railroad  property  was,  pursuant  to 
a  sale  made  by  said  United  States  circuit  court  and  cer- 
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tain  orders  and  decrees  in  connection  therewith,  turned 
oyer  to  the  defendant  herein,  Chicago  Great  Western  Rail- 
road Company  as  the  purchaser  thereof.  In  buying  said 
railroad  property  the  defendant  herein,  under  the  orders 
and  decrees  of  the  United  States  court,  obligated  itself  to 
pay  all  liabilities  that  were  incurred  by  the  receivers  in 
the  operation  of  the  Chicago  Great  Western  Railway  Com- 
pany. You  are  therefore  instructed  that  if,  under  the  evi- 
dence and  instructions  of  the  court,  you  should  find  that 
plaintiff's  injuries  were  inflicted  under  circumstances  that 
would  have  entitled  plaintiff  to  recover  damages  from  said 
receivers  of  the  Chicago  Great  Western  Railway  Company, 
then  the  defendant  herein  would  be  liable  to  plaintiff  for 
the  amount  of  such  damage." 

The  orders  and  decrees  to  which  reference  is  thus  made 
impose  upon  the  purchaser  the  following  obligations: 

"As  a  part  of  the  consideration  for  the  property  pur- 
chased, the  purchaser  shall  take  the  property  and  shall 
receive  the  deed  therefor  upon  the  express  condition  that, 
in  addition  to  the  sum  bid  therefor,  the  purchaser  shall 
pay  and  discharge  all  the  following  claims  which  are 
not  paid  by  the  amount  bid:  *  *  *  (a)  All  indebted- 
ness, obligations  or  liabilities  which  by  such  receivers  shall 
have  been  contracted  or  incurred  in  the  operation  or  on  ac- 
count of  the  property  of  the  said  Great  Western  Company 
at  any  time  before  the  same  shall  have  been  delivered  to 
the  purchasers,  or  in  the  discharge  of  their  duties  as  re- 
ceivers at  any  time  before  they  are  finally  discharged. 
•  *  *  The  purchaser  shall  pay  any  of  the  claims  de- 
scribed in  clauses  ^a'  and  'b'  which  are  established  or  un- 
qu^tioned,  and  any  disputed  claims  when  allowed  by  the 
master,  without  objection,  or  by  the  court,  and  they  shall 
pay  to  the  master  or  into  court  the  moneys  required  to 
discharge  the  same  from  time  to  time  as  the  court  may  di- 
rect" 

It  is  argued  that  the  instruction  is  erroneous,  because 
defendant,  in  purchasing  the  property  of  the  Chicago  Great 
Western  Railway  Company  and  of  the  receivers  on  the 
terms  fixed  by  the  decrees  and  orders  of  the  federal  court. 
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did  not  incur  any  liability  to  plaintiflE  for  the  injuries 
pleaded  in  the  petition.  Defendant  states  its  position  as 
follows:  "Under  the  plain  language  of  the  decree  of  sale 
defendant  assumed  and  agreed  to  pay,  first,  claims  which 
are  unquestioned  or  established ;  and,  second,  any  disputed 
claims  when  allowed  without  objection  by  the  master  or 
by  the  court  As  to  disputed  claims  defendant's  assump- 
tion of  payment  thereof  was  conditional  on  the  same  being 
first  allowed  by  the  master,  without  objection,  or  by  the 
court.''  It  is  asserted  by  defendant  that  plaintiflPs  claim 
is  not  within  either  class. 

On  the  other  hand,  plaintiflf  takes  the  position  that  the 
last  clause  quoted  from  the  decree  does  not  impose  a  con- 
dition of  liability,  but  merely  sanctions  an  equitable  rem- 
edy which  is  not  exclusive,  and  insists  that  damages  caused 
by  the  receivers  in  the  operation  of  the  railway  are  re- 
coverable in  an  independent  action  at  law  against  the  pur- 
chaser. 

The  decree  on  its  face  shows  that  payment  of  the  bid 
is  not  the  full  measure  of  the  purchaser's  liability.  Pro- 
vision is  made  in  direct  terms  for  the  payment  of  other 
liabilities  and  obligations.  Is  plaintiff's  claim  one  of 
them?  In  the  management  of  the  railroad  the  liabilities 
created  by  the  receivers,  except  for  individual  or  personal 
misconduct,  were  official,  and  a  valid  claim  or  a  judgment 
against  them  in  their  representative  capacity  is  in  effect  a 
liability  against  the  property  under  their  control.  In  di- 
recting receivers  the  federal  courts  keep  these  principles 
in  mind.  It  will  not  be  presumed,  in  construing  a  decree 
directing  a  sale  by  receivers,  that  the  federal  court  intended 
to  relieve  railroad  property  from  a  lawful  and  just  claim 
growing  out  of  the  operation  of  the  railroad  while  in  their 
hands.  Such  claims  may  exist  at  the  time  of  the  sale, 
though  there  has  not  yet  been  an  opportunity  to  adjudi- 
cate or  to  allow  them  in  any  judicial  proceeding.  Under 
the  orders  of  the  court  the  earnings  of  the  carrier  may  be 
put  into  improvements,  while  liabilities  created  by  the  re- 
ceivers remain  unpaid.  The  decree  was  not  intended  to 
wrong  those  having  legal  claims  or  to  devise  means  for  re- 
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learing  corporate  property  from  just  burdens.  The  meth- 
ods of  adjustment  provided  by  the  court  of  equity  were  not 
intended  to  be  exclusive.  Remedies  at  law  were  not  cut 
off.  The  terms  of  the  decree  show  a  purpose  to  hold  the 
purchafier  responsible  for  liabilities  incurred  by  the  re- 
ceivers in  the  operation  of  the  railroad.  These  observa- 
tions are  in  harmony  with  the  decisions  of  the  federal 
courts  and  are  prompted  by  justice  and  the  integrity  of 
judicial  proceedings  wherein  railroad  property  is  managed 
and  sold  by  receivers.  Hanlon  v.  Smithy  175  Fed.  192; 
Thompson  v.  Northern  P.  R.  Co.,  93  Fed.  384.  In  these 
respects  the  trial  court,  therefore,  did  not  err  in  giving 
the  instruction  criticised  by  defendant. 

The  next  assignment  of  error  challenges  an  instruction 
submitting  to  the  jury  an  issue  as  to  the  right  of  plaintiff 
to  recover  damages  under  the  doctrine  of  the  last  clear 
chance.  Defendant  insists  that  facts  authorizing  a  recoy- 
ery  based  on  that  rule  of  law  are  not  pleaded,  and  that 
therefore  the  trial  court  erroneously  submitted  an  issue 
not  tendered  by  the  pleadings.  On  the  record  presented 
the  point  is  too  narrow  and  technical.  That  issue  was 
tried.  There  was  evidence  on  both  sides.  Wiile  plaintiff 
in  his  petition  did  not  plead  in  legal  phraseology  the  prin- 
ciple on  which  he  seeks  relief,,  he  pleaded  facts  showing 
that  he  was  negligently  injured  after  his  peril  had  been 
discovered.  The  grounds  on  which  plaintiff  sought  relief 
were  not  only  understood  by  defendant  and  tried  by  the 
parties,  but  the  facts  on  which  plaintiff  based  his  right 
of  recovery  were  stated  in  the  petition.  For  these  reasons, 
the  assignment  is  overruled. 

Further  argument  is  directed  to  the  point  that  the  trial 
court  erred  in  permitting  a  recovery  under  the  doctrine 
of  the  last  clear  chance  after  plaintiff  was  struck,  without 
requiring  a  finding  that  the  switching  crew  on  the  Chicago 
Great  Western  track  ha:d  actual  knowledge  of  that  fact. 
Such  actual  knowledge  was  shown  by  defendant's  wit- 
oesses  without  dispute  or  contradiction,  and  a  statement 
to  that  effect  to  the  jury  would  have  been  proper.  It  fol- 
lows that  defendant  was  not  prejudiced  by  the  instruc- 
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tion  assailed^  and  that  reinersible  error  in  this  particular 
is  not  shown. 

An  instruction  on  the  duty  of  plaintiff  to  look  and  lis- 
ten before  going  onto  defendant's  track  and  on  the  law 
applicable  to  proof  of  contributory  negligence  on  his  part 
is  also  criticised  as  erroneous.  On  those  subjects  the  trial 
court,  among  other  things,  said : 

"As  to  just  what  time  he  should  look  and  listen  before 
going  on  the  track  is  for  you  to  determine  from  all  of  the 
facts  and  circumstances  in  evidence  before  you.  In  this 
case  if  you  believe  from  a  preponderance  of  the  evidence 
that  plaintiff  did  not  take  such  precautions  as  to  his  own 
safety  as  an  ordinarily  prudent  person  would  have  done 
under  like  circumstances  and  surroundings,  and  if  you 
further  find  that  such  failure  on  the  part  of  plaintiff 
caused  or  contributed  to  his  injury,  then  you  should  find 
that  he  was  guilty  of  contributory  negligence.  If,  on 
the  other  hand,  you  believe  that  he  did  take  such  precau- 
tions as  to  his  safety  as  an  ordinarily  prudent  person  would 
have  done  under  like  circumstances  and  surroundings,  then 
you  should  find  he  was  not  guilty  of  contributory  negli- 
gence." 

In  this  connection  defendant  assigns  error  in  the  re- 
fusal of  the  trial  court  to  give  the  following  requested 
instruction : 

"Plaintiff,  in  going  upon  the  track  of  the  defendant  com- 
pany without  looking  for  the  approach  of  the  engine  after 
he  dropped  off  his  train  at  the  main-line  switch,  was  guilty 
of  negligence." 

Whether  there  was  error  in  these  rulings  depends  upon 
the  evidence.  There  is  proof  tending  to  show :  Plaintiff 
dropped  off  his  engine  at  what  is  called  the  "inside  switch," 
lined  it,  climbed  onto  a  ladder  on  the  side  of  one  of  the  cars 
of  his  train  while  it  was  running  southward,  rode  about 
125  feet  to  a  place  described  in  the  record  as  the  "main- 
line" switch,  again  dropped  off  and  went  upon  the  Chicago 
Great  Western  track  to  give  signals  at  the  place  of  the 
injury.  This  was  a  repetition  of  what  had  occurred  r^- 
ularly  at  the  same  hour  for  a  long  time.    The  custom  was 
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familiar  to  the  switchiug  crew  on  the  Chicago  Great  West- 
em  engine.  When  plaintiff  was  injured  his  attention  was 
directed  to  his  own  train,  it  being  his  duty  to  signal  the 
engineer  thereof  when  the  last  car  passed  over  the  main- 
line switch.  When  he  got  off  at  the  inside  switch  he 
looked  and  saw  no  engine  on  the  Chicago  Great  Western 
track,  though  he  could  see  backward  along  it  300  or  400 
feet.  While  he  was  clinging  to  the  ladder  he  again  looked, 
with  the  same  result  At  the  main-line  switch  his  train 
was  running  five  or  six  miles  an  hour.  The  distance  from 
the  place  where  he  alighted  at  the  main-line  switch  to  the 
center  of  the  Chicago  Great  Western  track,  where  he  was 
struck,  was  about  twelve  feet.  The  engine  which  struck 
him  was  backing  southward  as  fast  as  12  or  15  miles  an 
hour  and  ran  152  feet  after  the  collision.  There  is  evi- 
dence from  which  a  higher  rate  of  speed  may  be  inferred. 
Of  the  approach  there  was  no  warning  by  bell  or  whistle. 
Plaintiff's  own  train  necessarily  made  considerable  noise. 
Prom  the  circumstances  narrated,  when  considered  in  con* 
nection  with  other  proofs,  it  may  fairly  be  inferred  that 
plaintiff  looked  for  an  approaching  engine  a  few  seconds 
before  he  went  upon  defendant's  track,  and  saw  none. 
Though  the  evidence  is  conflicting  in  many  respects,  there 
is  proof  tending  to  establish  the  facts  narrated.  It  fol- 
lows that  the  evidence  is  sufllcient  to  sustain  a  finding 
that  plaintiff  was  not  guilty  of  contributory  negligence. 
That  issue,  therefore,  was  properly  submitted  to  the  jury, 
and  the  rulings  of  the  court  thereon  were  not  erroneous. 
The  trial  court  refused,  on  request  of  defendant,  to 
give  an  instruction  that  a  speed  of  12  or  15  miles  an  hour 
was  not  unreasonable  or  excessive,  and  that  the  jury  had 
no  right  to  find  defendant  guilty  of  negligence  solely  on 
proof  of  that  rate  of  speed.  This  ruling  is  also  assigned 
as  error.  The  point  is  not  well  taken.  There  is  testimony 
which,  if  believed,  tends  to  show  that  the  engine  on  the 
Chicago  Great  Western  track  ran  faster  than  12  or  15 
miles  an  hour.  Besides,  the  custom,  facts  and  circum- 
stances proved  made  the  requested  instruction,  in  the  form 
sulnnitted  to  the  trial  judge,  inapplicable  to  the  condi- 
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tions  existing  in  the  switch-yards  at  the  time  and  place  of 
the  injury.  Other  mlings  in  refusing  instructions  are 
criticised,  but  they  do  not  contain  prejudicial  error. 

Another  assignment  of  error  presented  is  the  admission 
in  evidence  of  annuity  tables  issued  by  the  National  Life 
Insurance  Company.  The  judgment  cannot  be  reversed  on 
this  ground.  It  was  shown  by  other  proofs  that  plaintiff 
was  36  years  old  at  the  time  of  the  collision  and  that  he 
was  permanently  injured.  His  expectancy  of  life  and  his 
earning  capacity  before  and  after  the  injury  were  also 
shoi^Ti.  It  is  a  well-established  rule  of  evidence  that,  in 
an  action  for  personal  injuries  resulting  in  the  permanent 
impairment  of  plaintiff's  earning  capacity,  annuity  tables 
may  be  admitted  in  e\idence  and  considered  by  the  jury 
in  connection  with  other  competent  proofs.  Vickshurg 
d  M.  R.  Co.  V.  Putnam,  118  U.  S.  545;  Baltimore  d  O.  i2. 
Co.  V.  Henthorne,  73  Fed.  634;  McKeigue  v.  City  of  Janes- 
ville,  68  Wis.  50;  Reynolds  v.  Narf^agansett  Electric  lAght- 
ing  Co.,  26  R.  I.  457 ;  17  Cyc.  422.  Defendant  asserts,  how- 
ever, that  the  document  introduced  by  plaintiff  shows  the 
prices  at  which  the  National  Life  Insurance  Company  of- 
fers annuities  for  sale,  without  proof  that  such  prices  are 
fair  and  reasonable,  and  draws  the  conclusion  that  the 
evidence  was  erroneously  admitted.  According  to  the 
proofs  applicable  to  this  question,  the  tables  introduced 
in  evidence  show  the  lowest  rate  at  which  annuities  can 
be  purchased.  They  were  therefore  at  least  as  favorable 
to  defendant  as  rates  proved  according  to  the  standards  de- 
manded by  it.  When  all  the  testimony  relating  to  these 
tables  is  considered,  error  in  admitting  them  does  not  af- 
firmatively appear. 

Under  the  final  assignment  of  error  the  verdict  for 
f  16,000  is  vehemently  assailed  as  excessive,  but  the  rea- 
sons urged  by  defendant  for  setting  it  aside  on  that  ground 
do  not  seem  to  be  sufficient  to  warrant  an  interference  with 
the  work  of  the  jury.  There  is  no  definite  rule  for  meas- 
uring some  of  the  damages  inhering  in  the  verdict.  The 
injuries  inflicted  by  defendant  were  distressing,  and  the 
amount  allowable  for  pain  and  suffering  cannot  be  com- 
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puted  on  any  exact  basis.  PlaintiflP  was  36  years  old,  and 
it  cannot  be  asserted  that  the  prospect  of  increasing  his 
earnings  ha;d  passed.  Whether  his  physical  condition  as 
indicated  by  the  evidence  gave  promise  of  a  longer  life 
than  the  expectancy  shown  by  mortality  and  annuity  ta- 
bles is  a  perplexing  problem  on  appeal.  He  lost  time  and 
incurred  expenses  when  he  was  helpless.  The  evidence  is 
sufficient  to  sustain  a  finding  that  his  earning  capacity 
was  at  least  |1,200  a  year  before  he  was  injured  and  not 
over  |400  a  year  at  the  time  of  the  trial.  The  jury  may 
have  found  that  his  earnings  would  have  increased,  except 
for  his  injuries,  and  that  hereafter  they  will  decrease. 
When  all  of  the  damages  are  considered  in  connection  with 
the  discretion  of  the  jury  in  measuring  indefinite  though 
substantial  elements  of  recovery,  where  there  is  no  exact 
method  of  computation,  excess  in  the  verdict  is  not  affirm- 
atively shown. 

Apfiemed. 

LirrroN,  Pawcbtt  and  Hambb,  JJ.,  not  sitting. 


John  Predigeb,  appellee,  v.  Lincoln  Traction  Company, 

appellant. 

FiLOD  December  4,  1914.    No.  17,843. 

1  Trial:  Verdict:  Instructions.  Where  a  verdict  does  not  dis- 
regard an  Instruction,  when  interpreted  with  the  entire  charge, 
It  win  not  be  set  aside  on  appeal  merely  because  It  may  seem 
to  be  Inconsistent  with  an  Isolated  paragraph. 

2.  Master  and  Servant:  Injury  to  Servant:  Actionable  Negligence. 
In  an  action  for  personal  injuries,  a  foreman's  peremptory  order 
to  an  employee  in  a  trench  to  raise  alone  with  his  hands  the 
end  of  a  heavy  iron  pipe  may  be  given  under  such  circumstances 
as  to  amount  to  actionable  negligence. 

3.  Negligence:  Question  for  Jury.  Issues  of  negligence  are  questions 
for  the  Jury,  where  the  evidence  is  sufficient  to  sustain  a  verdict 
In  favor  of  plaintiff. 
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Appeal  from  the  district  court  for  Lancaster  connty: 
Albert  J.  Cornish,  Judge.    Affirmed. 

G.  S.  Allen  and  0.  B.  Clark,  for  appellant 

Wilmer  B.  Comstock  and  H.  A.  Reese,  contra. 

Rose,  J. 

The  action  is  one  to  recover  damages  in  the  sum  of 
f  10,000  for  personal  injuries.  Plaintiff  and  others  in  the 
employ  of  defendant  were  engaged  in  laying  a  line  of  pipe 
in  a  trench.  Beginning  at  defendant's  power-house  three 
separate  pieces  of  the  pipe,  each  at  least  16  feet  long,  were 
laid  lengthwise  and  united  at  the  ends  by  flanges  and  bolts. 
While  plaintiff  was  in  the  trench  attempting  alone  to  lift 
with  his  hands  the  open  end  of  the  pipe  he  was  severely 
injured.  The  negligence  imputed  to  defendant  arises  from 
alleged  acts  of  its  foreman  in  peremptorily  ordering  plain- 
tiff, under  the  existing  circumstances,  to  lift  a  weight 
which  was  too  heavy  for  him,  and  in  threatening  to  dis- 
charge him,  if  he  did  not  proceed  to  do  so,  though  plain- 
tiff had  previously  said  the  pipe  was  too  heavy  for  him  to 
lift,  and  had  asked  without  avail  for  permission  to  use 
a  lever.  The  answer  contained  a  general  denial  and  a  plea 
of  contributory  negligence.  Assumption  of  risk  was  also 
pleaded  as  a  defense.  The  reply  was  a  general  denial. 
From  a  judgment  on  a  verdict  in  favor  of  plaintiff  for 
12,872.25,  defendant  has  appealed. 

A  reversal  is  asked  on  the  alleged  ground  that  the  jury 
disobeyed  an  instruction  that  the  foreman,  *^If  he  had  seen 
plaintiff  voluntarily  lift- the  pipe,  just  before  the  accident 
occurred,  a  distance  of  six  inches,  he  would  be  justified 
in  directing  him  to  lift  it  again  an  inch  or  two  higher." 
Defendant  insists  that  the  testimony  of  plaintiff  shows 
that  he  had  once  willingly  lifted  the  pipe  immediately  be- 
fore he  was  hurt,  and  that  therefore  the  verdict  in  his  favor 
was  a  violation  of  the  instruction  mentioned.  An  instruc- 
tion immediately  following  the  language  quoted  modified 
it  and  directed  the  attention  of  the  jury  to  testimony  that 
plaintiff,  after  first  having  lifted  the  pipe,  told  the  fore- 


Vol.  97]  SEPTEMBER  TERM,  1914.  317 

Predlger  v.  Lincoln  Traction  Co. 

man  it  was  too  heavy  for  one  man,  and  asked  permission 
to  use  a  lever,  but  was  ordered  to  lift  it  with  his  hands 
on  penalty  of  dismissal.  The  entire  charge  left  the  ques- 
tion of  negligence,  under  all  of  the  circumstances,  to  the 
jury.  When  the  instructions  are  considered  as  a  whole,  as 
they  should  be,  the  verdict  is  not- contrary  to  any  one  of 
them. 

The  judgment  is  also  assailed  on  the  ground  that  the 
verdict  is  not  sustained  by  sufficient  evidence.  It  is  con- 
tended by  defendant  that  plaintiff  had  already  safely  lifted 
the  pipe;  that  by  the  exercise  of  ordinaxy  care  he  could 
have  repeated  the  task  without  injury  to  himself;  that  he 
was  accustomed  to  lifting,  but  failed  to  take  the  proper 
position;  that  he  did  not  prepare  the  ground  under  his 
right  foot  for  a  heavy  lift ;  that  the  weight  of  the  pipe,  as 
shown  by  the  evidence,  was  not  beyond  his  strength ;  that 
he  assumed  the  risk  and  was  injured  through  his  own  negli- 
gence. It  does  not  necessarily  follow  from  the  evidence 
that  the  weight,  when  plaintiff  first  lifted  the  open  end  of 
the  pipe,  was  the  same  as  when  he  again  attempted  to 
lift  it.  After  it  had  been  raised  six  inches  at  the  open 
end  it  was  not  level.  It  may  fairly  be  inferred  from  the 
proofs  that  it  would  require  greater  strength  to  raise  it 
higher  on  account  of  the  increased  rigidity  of  the  flanges 
uniting  it  at  the  other  end.  There  is  proof  tending  to 
show:  The  walls  of  the  trench  were  uneven.  Under 
plaintiff's  right  foot  there  was  loose  earth  which  gave  way. 
The  weight  was  too  heavy  for  one  man  to  lift.  It  was 
heavy  enough  for  two  or  .three  men.  Plaintiff  had  al- 
ready lifted  the  pipe  six  inches,  and  had  asked  the  fore- 
man without  avail  for  permission  to  use  a  lever.  The  trial 
court  submitted  to  the  jury  requests  for  special  findings 
in  answer  to  the  following  questions : 

**1.  After  lifting  the  iron  pipe  the  first  time,  did  the 
plaintiff  tell  the  foreman,  in  substance,  that  it  was  too 
heavy  for  him  to  lift? 

"2.  Did  the  defendant's  foreman  tell  the  plaintiff,  in 
substance,  to  lift  the  iron  pipe  or  quit  and  go  home?" 
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The  jury  answered  both  in  the  affirmative,  and  the  find- 
ings are  sustained  by  the  evidence.  Under  the  circum- 
stances shown  by  the  proofs,  the  issue  of  negligence  was 
a  question  for  the  jury,  and  their  verdict  is  amply  sus- 
tained by  the  evidence. 

Further  criticisms  upon  the  giving  and  the  refusing  of 
instructions  are  sufficiently  met  by  the  discussion  of  the 
evidence  and  the  law  applicable  thereto.  Complaint  of  the 
verdict  as  excessive  is  clearly  without  merit. 

Affirmed. 

RsESBy  C.  J.,  not.  sitting. 

Sedgwick,  J.,  concurring. 

I  concur  in  the  conclusion,  but  I  do  not  think  that  the 
instruction,  "If  he  had  seen  plaintiff  voluntarily  lift  the 
pipe,  just  before  the  accident  occurred,  a  distance  of  six 
inches,  he  would  be  justified  in  directing  him  to  lift  it 
again  an  inch  or  two  higher,"  is  consistent  with  the  charge 
as  a  whole.  Under  that  instruction  and  the  evidence  the 
jury  must  have  found  for  the  defendant.  The  instruction, 
however,  is  wrong,  and  is  absolutely  inconsistent  with  the 
whole  charge,  and  the  jury  did  right  in  disregarding  it 

Hamer,  J.,  concurs  in  the  above. 


Eastern  Banking  Company  v.  Ephraim  W.  Robbins, 
appellant;  Dominick  Pkohaska  et  al.,  appellees. 

Filed  December  4,  1914.    No.  17,871. 

1.  Mortgages:  Forrclosube  Sale:  Exhaustion  of  Remedy.  For  the 
purpose  of  collecting  the  amount  due  on  a  real  estate  mortgage, 
mortgagee's  equitable  remedy  by  foreclosure,  in  absence  of  a  de- 
ficiency judgment,  is  exhausted  by  a  valid  Judicial  sale  of  the 
mortgaged  property  under  a  decree  foreclosing  the  mortgage. 

2.   :  Foreclosure:  Deficiency  Judgment.    After  realty  has  been 

sold  under  a  decree  foreclosing  a  first  and  a  second  mortgage 
thereon,  the  Junior  mortgagee  Is  entitled  to  a  deficiency  judgment 
for  any  unpaid  debt  due  on  his  mortgage,  and  this  remedy   Is 


Vol.  97]  SEPTEMBER  TERM,  1914.  319 

Eastern.  Banking  Co.  v.  Robbins. 

not  lost,  because  the  entire  purchase  price  at  the  Judicial  sale  was 
applied  to  prior  liens. 

3.  :  :  Rbvivob  or  Dbcbeb.  A  decree  foreclosing  a  mort- 
gage on  realty  is  not  a  judgment  subject  to  reyivor  after  the 
mortgaged  property  has  been  legally  sold  and  the  sale  duly  con- 
firmed under  a  decree  of  foreclosure. 


i  :  :  Deficienct  Judgment.     On  the  ground  of  laches 

a  court  of  equity  may  decline  to  enter  a  deficiency  judgment  in 
a  suit  to  foreclose  a  mortgage  on  realty,  where  that  remedy  was 
open  and  uninvoked  without  excuse  for  more  than  14  years  after 
the  property  had  been  sold  under  a  decree  of  foreclosure. 

Appeal  from  the  district  court  for  Adams  county; 
Harry  S.  Dungan,  Judge.    Affirmed. 

M.  A.  HartigarVy  for  appellant. 

John  M.  Ragan,  contra. 

BOSEy  J. 

In  form  the  petition  appears  to  be  an  application  for  the 
revivor  of  a  judgment.  The  material  facts  established  by 
the  record  without  dispute  are:  The  Eastern  Banking 
Company  commenced  a  suit  in  the  district  court  for  Adams 
county,  December  16,  1896,  to  foreclose  the  first  mortgage 
on  a  tract  of  land ;  Dominick  Prohaska  and  wife  being 
mortgagors  and  dex&ndants.  In  the  foreclosure  suit  the 
petitioners  herein,  Ephraim  W.  Bobbins  and  wife,  had  been 
joined  as  defendants,  and  they  filed  a  cross-petition  for  the 
foreclosure  of  a  second  mortgage  on  the  same  land,  their 
'*odefendants  being  the  mortgagors.  The  cross-petition  con- 
tained a  prayer  for  the  sale  of  the  mortgaged  land,  for 
the  payment  of  prior  liens  out  of  the  proceeds  of  the  sale, 
for  the  application  of  the  surplus  to  the  indebtedness  se- 
cured by  the  second  mortgage  and  for  a  deficiency  judg- 
ment for  any  unpaid  balance.  Under  a  decree  of  foreclos- 
ure the  mortgaged  land  was  sold  and  the  proceeds  applied 
to  the  costs,  the  taxes  and  the  debt  secured  by  the  first 
mortgage.  There  was  no  surplus  to  apply  on  the  second 
mortgage,  the  debt  amounting  to  f  1,015.95,  with  8  per  cent, 
interest  per  annum  from  March  5,  1897,  no  part  of  which 
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•has  been  paid.  The  foreclosure  sale  was  confirmed  March 
10,  1898.  Petitioners  in  the  present  proceeding  never  re- 
covered the  deficiency  judgment  for  which  they  had  prayed 
in  their  cross-i)etition  in  equity,  but  filed,  June  17,  1912, 
their  petition  for  the  revivor  of  the  executed  decree  of  fore- 
closure, more  than  14  years  after  the  judicial  sale  there- 
under had  been  confirmed.  The  trial  court  refused  to  re- 
vive the  executed  decree  of  foreclosure,  and  they  have  ap- 
pealed. 

Did  the  trial  court  reach  the  right  conclusion?  Petition- 
ers are  demanding  equitable  relief  in  some  form.  Are  they 
defeated  by  laches?  The  suit  to  foreclose  the  mortgage 
afforded  a  remedy  by  seizure  and  sale  of  the  mortgaged 
land  to  pay  the  debt  owing  to  petitioners  herein.  The  de- 
cree of  foreclosure  was  not  a  lien  on  any  other  property. 
An  execution  thereon  to  seize  other  property  of  mortgagors 
could  not  legally  have  been  issued.  There  was  no  personal 
or  general  judgment  against  them  in  favor  of  petitioners. 
The  remedy  of  the  latter  under  the  decree  was  exhausted 
by  the  judicial  sale  of  the  land  on  which  they  had  a  lien. 

The  statute  gave  petitioners  herein  a  remedy  by  means 
of  a  deficiency  judgment  against  mortgagors  personally 
or  generally.    This  remedy  was  available  to  them  as  early 
as  March  10,  1898,  "on  the  coming  in  of  the  report  of 
sale."     Rev.  St.  1913,  sec.  8256.     Notwithstanding  their 
prayer  for  a  deficiency  judgment  in  the  foreclosure  suit, 
they  did  not  invoke  or  obtain  such  relief  "on  the  coming 
in  of  the  report  of  sale,"  or  at  any  subsequent  time.    That 
the  proceeds  were  insufficient  to  pay  any  part  of  the  debt 
due  on  the  second  mortgage  did  not  defeat  their  right  to 
a  deficiency  judgment    The  statute  granted  the  trial  court 
power  "to  decree  and  direct  the  payment  by  the  mortgagor 
of  any  balance  of  the  mortgage  debt  that  may  remain  un- 
satisfied after  a  sale  of  the  mortgaged  premises."     Rev. 
St.  1913,  sec.  8256.     It  would  be  trifling  with  statutory 
terms  to  hold  that  mortgagees  were  not  entitled  to  a  de- 
ficiency judgment  because  no  part  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises  could  be  applied  to  the 
second  mortgage.     The  legislature  made  provision  for  a 
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remedy^  and  it  applies  where  the  entire  debt  remains  un- 
paid stter  a  foreclosure  sale,  as  well  bb  where  there  is  a 
partial  payment  by  that  means. 

After  the  remedy  by  foreclosure  was  exhausted  without 
payment  of  any  part  of  the  debt  due  on  the  second  mort- 
gage, no  personal  or  general  judgment  subject  to  revivor 
remained. 

The  granting  of  the  relief  demanded  in  the  petition 
for  a  revivor  would  require  the  entry  of  a  deficiency  judg- 
ment for  the  amount  due  petitioners  after  the  remedy  had 
been  open  to  them  more  than  14  years.  During  that  time 
no  effort  was  made  to  invoke  this  remedy.  On  the  face 
of  the  record  the  delay  is  inexcusable.  Petitioners  are  de- 
feated by  laches.  In  this  case  a  court  of  equity  in  the 
exercise  of  its  inherent  power  to  deny  relief  on  account 
of  laches,  independently  of  the  statute  of  limitations, 
should  refuse  to  enter  a  deficiency  judgment.  Hawley  v. 
Von  Lanken,  75  Neb.  597.  Referring  to  the  power  to  per- 
form the  act  of  entering  a  deficiency  judgment  after  ex- 
piration of  the  term  at  which  the  judicial  sale  was  con- 
firmed, it  was  remarked  in  Sawyer  v.  Bender^  4  Neb. 
(Unof.)  304:  "We  think  that  the  power  to  perform  it 
would  not  lapse  until  the  obligation,  if  valid,  should  be 
satisfied  or  become  barred  by  the  statute  of  limitations." 
This  expression,  however,  is  dictum  in  an  unofficial  opin- 
ion and  is  not  binding  as  a  precedent.  There  is  nothing 
to  revive,  since  a  deficiency  judgment;  should  not  be  entered 
on  account  of  laches.  For  these  reasons  the  proceeding 
'^as  properly  dismissed. 

Affiembd. 

Barnes,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


97  Neb.  21 
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John  W.  Kanaly,  appellant,  v.  Oba  Bronson,  Alias  Ora 
Kanaly,  appellee. 

Filed  Degembeb  4,  1914.    No.  17,874. 

1.  Marriage:  Aknulment:  Evidence.  In  a  statutory  proceeding  to 
annul  a  marriage  on  the  ground  that  "the  consent  of  one  of  the 
parties  was  obtained  by  force  or  fraud/'  eTldence  proving  that 
there  was  "no  subsequent  voluntary  cohabitation  of  the  parties" 
Is  essential  to  plaintlfTs  case.    Comp.  St.  1911,  ch.  26,  sec.  2. 

2.  Appeal:  Atfibmance.  A  proper  judgment  under  the  pleadings  and 
the  evidence  will  not  be  reversed  on  appeal,  merely  because  the 
trial  court  did  not  give  the  right  reason  for  the  decision. 

Appeal  from  the  district  conrt  for  Lancaster  county: 
P.  James  Cosgbavb,  Judge.    Affirmed. 

A.  F.  Moore,  for  appellant. 

Rose,  J. 

This  is  a  statutory  proceeding  to  annul  plaintiff's  mar- 
riage to  defendant  on  the  ground  that  it  was  procured  by 
force  or  fraud.  The  ceremony  was  performed  in  Sioux 
City,  Iowa,  January  29, 1912,  when  plaintiff  was  a  resident 
of  Havelock,  Nebraska.  Defendant  entered  her  voluntary 
appearance  in  the  case,  but  made  no  defense,  and  was  not 
present  in  person  or  represented  by  counsel  at  the  trial. 
Plaintiff  testified,  among  other  things,  that  a  minister 
from  Sioux  City  accosted  him  at  Havelock  in  presence  of 
the  city  marshal  and  told  him  he  would  have  to  go  bex!k 
to  Sioux  City  or  go  to  the  penitentiary,  and  that  under 
threats  of  this  nature  the  ceremony  was  performed.  The 
trial  court  declined  to  grant  plaintiff  any  relief  and  dis- 
missed the  proceeding.     He  has  appealed. 

The  correctness  of  the  decree  depends  upon  the  evidence 
In  addition  to  showing  that  the  consent  of  plaintiff  to  the 
marriage  "was  obtained  by  force  or  fraud,"  he  was  re- 
quired to  prove  that  there  was  "no  subsequent  voluntary 
cohabitation  of  the  parties."    Comp.  St.  1911,  ch.  25,  sec 
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2.  The  testimony  of  plaintiff  himself  shows  that  he  volun- 
tarily returned  alone  to  Havelock  after  the  marriage  cere- 
mony had  been  performed,  that  defendant  came  later,  and 
that  they  cohabitated  together  there  for  a  few  days.  In 
attempting  to  show  by  his  testimony  that  he  did  not  co- 
habit with  her  within  the  meaning  of  the  statute,  he  gave 
the  following  reasons  for  his  cohabitation:  "It  was  be- 
cause I  did  not  know  the  law  at  that  time,  and  they  said 
it  was  the  law  and  I  thought  I  had  to,"  and  "I  was  threat- 
ened with  being  sent  to  the  penitentiary,  for  not  doing 
as  a  man  should  towards  supporting  her."  When  or  by 
whom  this  threat  was  made  is  not  shown.  There  waB  no 
attempt  to  repeat  any  threatening  language  which  coerced 
him  into  cohabiting  with  defendant.  He  does  not  intimate 
that  she  personally  threatened  him.  The  testimony  as  to 
the  threat  on  this  branch  of  the  case  is  a  conclusion.  He 
was  29  years  old  and  had  previously  been  divorced.  De- 
fendant was  22.  There  is  no  evidence  that  he  made  any 
protest  against  cohabiting  with  her,  or  cried  for  help  or 
called  upon  friends  or  counsel  for  advice,  or  that  he  did 
not  have  time  or  opportunity  to  do  so.  The  state  is  inter- 
ested in  the  marriage  relation,  and  courts  of  equity  in 
administering  the  law  are  not  obliged  to  accept  testimony^ 
of  this  nature  as  sufficient  proof  that  admitted  cohabita- 
tion after  marriage  was  involuntary,  within  the  meaning 
of  the  statute  authorizing  the  annulment  of  marriages. 
For  insufficiency  of  the  evidence  in  this  respect  the  pro- 
ceeding was  properly  dismissed. 

The  trial  court  gave  a  different  reason  for  the  decision 
below;  but,  since  his  judgment  is  free  from  error,  the  rea- 
son gi^Bn  for  rendering  it  is  immaterial  on  appeal. 

Affirmbd. 

Basnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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GiRABD  Trust  Company,  appellee,  v.  Henry  Null  et  al.  ; 
W.  V.  Hoagland,  appellant. 

Filed  December  4,  1914.    No.  17,878. 

1.  Judgment:  Modification  after  Tebm.  The  statutory  remedy  for 
correcting  a  judgment  after  expiration  of  the  term  at  which  It  was 
rendered  is  limited  to  the  grounds  enumerated  in  the  statute. 
Code,  sec.  602  (Rev.  St.  1913,  sec.  8207). 

2.  :  .    A  motion  to  correct  a  decree  hy  allowing  Interest 


at  10  per  cent,  per  annum  after  maturity  of  the  debt.  Instead 
of  a  lower  rate  for  that  period,  as  originally  fixed  hy  the  trial 
court,  should  be  overruled  on  a  record  showing  that  the  decree 
was  entered  as  pronounced;  that  the  term  at  which  it  was 
rendered  was  allowed  to  pass  without  any  effort  to  correct  It; 
that  it  had  been  aflElrmed  by  the  supreme  court;  that  there 
had  been  no  attempt  to  correct  the  error  on  appeal;  that  the  journal 
entry  of  the  decree  disclosed  no  error  in  the  rate  of  interest; 
that  the  motion  required  a  judicial  inquiry  into  evidence  out- 
side of  the  decree  itself. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Reversed. 

Hoaglaiid  db  Hoagland  and  W.  B.  Comstock,  for  appel- 
lant 

Albert  Muldoon,  contra. 

Rose,  J. 

The  purpose  of  the  appeal  is  to  reverse  an  order  cor- 
recting a  decree.  The  suit  was  brought  to  foreclose  a 
mortgage.  In  the  entry  of  the  decree,  which  was  in  favor 
of  plaintiff,  the  unpaid  debt  with  the  interest  due,  as  com- 
puted by  the  trial  judge  and  as  stated  in  his  findings,  was 
f986.  Prom  a  decree  of  foreclosure  to  collect  that  sum, 
defendants  appealed  to  the  supreme  court.  An  affirmance 
followed.  After  the  mandate  had  be€lta  ^received  below,  the 
affirmed  decree  was,  on  a  motion  by  plaintiff,  changed  by 
the  district  court  at  a  subsequent  term  to  show  that  the 
amount  due  plaintiff  was  f  1,127.97  instead  of  f 986,  as  origi- 


Vol.  97]  SEPTEMBER  TERM,  1914.  325 


Girard  Trust  Co.  v.  Null. 


nally  decreed.  The  increase  is  the  difference  between  in- 
terest at  the  rate  of  7  per  cent.  i)er  annum  for  the  entire 
period  and  that  rate  until  maturity  of  the  debt,  with  in- 
terest'after  maturity  at  the  rate  of  10  per  cent,  per  annum 
until  the  date  of  the  decree.  From  this  modification  de- 
fendant W.  V.  Hoagland  prosecutes  the  second  appeal  in 
this  case. 

Plaintiff  attempts  to  justify  the  modification  after  expi- 
ration of  the  term  at  which  the  decree  was  rendered,  on  the 
ground  that  the  trial  court  had  statutory  power  to  make 
the  correction :  "For  mistake,  neglect,  or  omission  of  the 
clerk."  Code,  sec.  f^02  (Rev.  St.  1913,  sec.  8207).  On  this 
proposition  it  is  argued  that  a  clerical  mistake  of  a  judge 
in  computing  interest  is  similar  to  that  of  a  clerk,  and 
that  power  to  correct  an  error  of  either  exists,  even  after 
the  erroneous  judgment  has  been  reviewed  and  affirmed  by 
the  appellate  court.  It  is  well  settled  by  repeated  deci- 
sions that  relief  under  the  statute  cited  is  limited  to  the 
grounds  enumerated  therein,  and  that  the  statutory  rem- 
edy does  not  extend  to  errors  of  law  or  to  judicial  acts. 
Dillon  V.  Chicago,  K,  d  N.  R,  Co.,  58  Neb.  472 ;  Ackerman 
V,  Ackerman,  61  Neb.  72;  Hitchcock  County  v.  Cole,  87 
Neb.  43;  Meade  Plumbing,  Heating  d  Lighting  Co,  v.  Ir- 
win, 11  Neb.  385. 

On  the  face  of  the  decree,  as  it  appears  on  the  journal 
of  the  district  court,  error  in  the  amount  of  interest  recov- 
erable does  not  appear.  Neither  the  note  nor  the  mortgage 
is  copied  on  the  journal.  The  entry  made  thereon  con- 
tains nothing  to  indicate  that  interest  was  payable  at  an 
increased  rate  after  maturity.  Plaintiff  does  not  assert 
that  the  clerk  made  any  mistake.  The  decree  of  foreclosr 
ure  includes  an  opinion  of  the  presiding  judge,  findings  of 
fact,  and  the  final  order  itself.  It  expresses  without  omis- 
sion the  entire  judicial  action  taken  at  the  time  it  was 
rendered.  Plaintiff  could  have  asked  the  trial  court  to 
make  the  correction  any  time  before  expiration  of  the 
term  at  which  the  decree  was  rendered,  while  jurisdic- 
tion for  that  purpose  existed.  The  mistake  was  subject  to 
correction  in  the  appellate  court  on  cross-appeal.     There 
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was  no  clerical  error  in  computation.  PlaintiflPs  motion 
presented  a  judicial  inquiry  into  the  rate  of  interest  mort- 
gagors had  agreed  to  pay  after  maturity  of  the  debt.  The 
determination  of  that  question  requir^  the  trial  judge 
to  go  beyond  his  former  findings  and  judgment  and  to  con- 
sider evidence  not  appearing  in  his  minutes  or  on  the  jour- 
nal. At  the  proper  time,  plaintiff  should  have  either  pre- 
sented a  form  of  decree  or  have  examined  the  one  rendered. 
In  these  respects  the  trial  court  was  entitled  to  plaintiff's 
assistance.  The  power  to  correct  a  journal  entry  to  re- 
coM  the  judgment  actually  rendered  is  not  involved.  The 
error  in  controviersy  was  not  within  the  enumerated  reme- 
dies created  by  the  statutory  provisions  invoked  by  plain- 
tiff. 

The  modification  of  the  affirmed  decree  is  therefore  re- 
versed and  plaintiff's  motion  overruled. 

Revebsed. 

Barnes,  Fawoett  and  Hameb,  JJ.,  not  sitting. 


McLaughlin  Brothers,  appellant,  v.  Benjamin  W. 
hilliard  et  al.,  appellees. 

Filed  December  4,  1914.    No.  17,856. 

Appeal  in  Equity.  "Where  the  examination  of  the  record  on  appeal 
in  a  suit  in  equity  leaves  an  appellate  court  in  doubt  as  to  the 
equities  between  the  parties,  the  doubt  depending  solely  upon  the 
credibility  of  material  witnesses  who  testified  orally  upon  the  trial, 
such  doubt  will,  ordinarily,  be  resolved  in  favor  of  the  correctness 
of  the  judgment  of  the  trial  court"  Langmann  v.  Guernsey,  95 
Neb.  221. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  Jambs  Cosgrave,  Judge.    Affirmed. 

Morning  &  Ledwith,  for  appellant. 

Claude  8,  Wilson  and  Hairier  d  Crafty  contra. 
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Fawcbtt,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Lancaster 
county,  to  foreclose  a  mechanic's  lien  for  lumber  furnished 
defendant  Mellor,  a  contractor,  and  used  by  him  for  the 
improvement  of  a  dwelling-house  belonging  to  defendant 
Hilliard.  During  the  trial  defendant  Mellor  brought  into 
court  f  60  and  tender^  the  same  to  plaintiff,  which  tender 
was  refused.  The  findings  were  in  favor  of  defendant 
Hilliard,  and  ajs  to  him  plaintiff's  lien  was  canceled  and 
his  i)etition  dismissed.  The  court  found  due  from  defend- 
ant Mellor  to  plaintiff  |56.30,  and  ordered  that  the  same 
be  paid  to  plaintiff  out  of  the  money  which  had  been  de- 
posited by  Mellor.    Plaintiff  appeals. 

It  is  not  disputed  that  plaintiff  furnished  the  material 
for  which  relief  is  sought,  nor  is  there  any  dispute  that 
Mr.  Hilliard  paid  the  contractor  in  full.  The  case  turns 
upon  the  credibility  of  the  witnesses  as  to  a  certain  check 
for  1622.34,  given  by  Mellor  to  plaintiff.  When  this  check 
was  given,  Mellor  informed  plaintiff  that  he  did  not  then 
havB  money  in  the  bank  to  pay  the  check,  and  requested 
that  it  be  held  until  a  date  named.  On  that  day  the  check 
was  deposited  by  plaintiff  in  its  bank,  and  shortly  there- 
after was  returned  to  plaintiff,  not  paid  for  want  of  funds. 
Mellor's  attention  was  called  to  the  fact  that  his  check 
had  been  dishonored.'  He  testifies  that  about  two  days 
later  he  went  to  the  office  of  plaintiff  and  paid  to  the  secre- 
tary (who  was  also  treasurer)  the  |622.34  in  cash  and 
obtained  the  return  of  his  check.  The  secretary  positively 
denies  that  any  such  payment  was  made.  He  testifies  that 
the  check  was  taken  up  on  October  5  by  the  payment  by 
Mellor  of  f 250  in  cash,  and  the  giving  of  another  check  for 
^2.34,  which  check  was  post-dated  October  25.  Mellor 
positively  denies  that  he  paid  |250  in  cash  either  at  that 
or  any  other  time,  and  explains  the  giving  of  the  check  for 
f372.34  as  follows :  "I  said :  'Here  is  a  check  for  |372.34 ; 
f  11.34  to  apply  on  the  Conway  job,  and  the  balance  on 
the  Hilliard  job.' "  On  the  back  of  the  check  was  noted  in 
pencil:  "Conway  &  1305  N  25."  "1305  N  25"  is  shown 
to  have  meant  1305  North  Twenty-fifth  street,  which  is  the 
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property  upon  which  Mellor  was  doing  the  work  for  de- 
fendant Hilliard.  We  have  examined  and  re-examined  the 
record,  in  an  effort  to  determine  which  of  these  two  wit- 
nesses is  the  better  corroborated  by  the  other  evidence  in 
the  case,  but  we  are  unable  to  decide  that  question.  There 
are  some  circumstances  shown  which  seem  to  corroborate 
the  secretary,  and  others  which  seem  equally  to  corrobo- 
rate Mr.  Mellor.  In  such  a  state  of  the  record,  we  have  no 
alternative  but  to  apply  the  rule  announced  in  Lan-gmann 
V.  Ouemsey,  95  Neb.  221,  where  we  held:  "Where  the 
examination  of  the  record  on  appeal  in  a  suit  in  equity 
leaves  an  appellate  court  in  doubt  as  to  the  equities  be- 
tween the  parties,  the  doubt  depending  solely  upon  the 
credibility  of  material  witnesses  who  testified  orally  upon 
the  trial,  such  doubt  will,  ordinarily,  be  resolved  in  favor 
of  the  correctness  of  the  judgment  of  the  trial  court." 

We  believe  that  rule  to  be  sound,  and,  being  unable  from 
the  cold  record  before  us  to  determine  the  question  of 
credibility  of  the  witnesjses  in  this  case,  the  judgment  of 
the  district  court  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Fritz  Schweppe,  appellee,  v.  Henry  Uhl  et  al., 
appellants. 

Filed  December  4,  1914.    No.  17,897. 

1.  Torts:  Joint  and  Se\'eral  Liability.  An  act  wrongfully  done  by 
the  joint  agency  or  co-operation  of  several  persons,  or  done  con- 
temporaneously by  them  without  concert,  renders  them  Uable 
jointly  and  severally. 

2.  Highways:  Operation  or  Automobiles:  Concurrent  Negligence. 
IMdence  examined,  and  set  out  in  the  opinion,  held  sufficient  to 
establish  concurrent  negligence  on  the  part  of  the  defendants, 
which  r^idered  them  jointly  and  severally  liable  therefor. 

Appeal  from  the  district  court  for  Otoe  county :  Ralph 
W.  HoBABT;  Judge.    Affinned. 
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Livingston  d  Heinke^  for  appellants. 

H.  G.  Wellensiek  and  Paid  Jessen,  contra. 

Pawcett,  J. 

From  a  verdict  and  judgment  of  the  district  court  for 
Otoe  county,  awarding  plaintiff  |261.50  damages  for  the 
negligent  and  careless  operation  of  automobiles  owned  by 
defendants,  defendants  severally  appeal. 

The  petition  alleges,  in  substance,  that  on  August  18, 
1911,  plaintiff  was  traveling  along  a  public  highway  driv- 
ing a  team  of  horses  attached  to  a  wagon;  that  while  so 
traveling,  and  at  a  narrow  place  in  the  road,  the  defend- 
ants approached  him  from  the  rear,  each  driving  an  auto- 
mobile; that  as  they  approached  they  carelessly  and  neg- 
ligently sounded  horns  and  made  unusual  and  unnecessary 
noises  with  their  automobiles  and  other  instruments;  that 
they  were  each  traveling  at  an  excessive  rate  of  speed,  to 
wit,  15  miles  an  hour;  that  as  they  approached  from  the 
rear,  making  the  noises  and  confusion  noted,  and  at  the 
rate  of  speed  stated,  plaintiff's  team  became  frightened, 
and  he  requested  defendants  to  cease  said  noise  and  re- 
duce their  speed  until  he  could  get  his  horses  under  con- 
trol and  reach  a  point  of  safety ;  that  defendants  each  dis- 
regarded his  request  and  ran  their  automobiles  by  his  team 
in  a  careless  and  negligent  manner,  at  a  place  where  the 
same  waa  approaching  a  bridge  and  where  the  road  was 
too  narrow  to  allow  plaintiff  to  turn  out;  that  each  of 
defendants  in  passing  turned  into  the  road  immediately 
in  front  of  plaintiff's  team  and  less  than  30  feet  therefrom ; 
that,  by  reason  of  the  careless  and  negligent  acts  of  de- 
fendants, plaintiff's  team  became  frightened  and  unman- 
ageable and  ran  away,  throwing  plaintiff  out  and  perma- 
nently disabling  his  right  arm ;  that  in  all  of  such  acts  de- 
fendants were  acting  in  concert  and  their  automobiles 
formed  a  part  of  one  procession.  Defendants  answered 
separately,  by  general  denial. 

The  grounds  upon  which  defendants  assail  the  judgment 
are:    (1)    That  the  evidence  shows  there  was  no  concert 
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of  action  in  the  acts  of  negligence  alleged  to  have  been 
committed,  nor  any  concurrent  negligence  at  the  different 
intervals  of  time  when  the  several  automobiles  passed 
plaintiff;  that,  regardless  of  the  acts  of  negligence  by  the 
defendants  who  owned  the  first  five  cars  that  passed,  plain- 
tiff suffered  no  injury  or  damage  resulting  therefrom j 
(2)  that  defendants  were  lawfully  upon  the  road;  that 
there  w^as  no  concert  of  action  or  common  purpose  or  un- 
derstanding to  injure  plaintiff,  or  to  do  the  negligent  acts 
complained  of,  shown;  that  no  one  of  defendants  had  au- 
thority over  the  others  to  direct  their  movements;  that 
if  negligent  acts  were  committed,  as  alleged,  they  were 
several  and  individual,  and  not  joint;  (3)  that  a  joint 
tort  is  necessary  to  the  maintenance  of  a  joint  action; 
and  (4)  that  the  court,  on  the  questions  of  law  reserved 
at  the  time  the  verdict  was  received,  should  have  entered 
judgment  for  the  defendants.  It  will  be  seen  from  this 
statement  that  the  sole  question  to  be  determined  is :  Are 
the  defendants  jointly  liable  for  their  wrongful  acts.  Which 
the  evidence  clearly  shows  caused  plaintiff's  injury? 

The  evidence  shows  that  on  the  day  in  question  the  de- 
fendants, with  a  number  of  other  persons,  in  16  automo- 
biles, formed  a  procession  at  the  town  of  Talmage,  and 
proceeded  from  there,  in  procession,  to  several  adjoining 
towns.  The  purpose  of  this  tour  was  to  advertise  the  town 
of  Talmage,  and  especially  a  picnic  which  was  to  be  held 
at  that  place  within  a  few  days  thereafter.  The  trip  was 
prearranged,  the  details  thereof  provided  for,  and  defend- 
ants, with  the  other  persons  who  accompanied  them,  par- 
ticipated in  all  the  matters  in  relation  thereto.  They 
formed  a  procession  and  proceeded  as  such  during  the 
entire  trip  after  leaving  Talmage  until  after  the  occur- 
rence upon  which  this  action  is  based.  The  several  cars 
which  comprised  the  procession  moved  in  the  same  direc- 
tion, at  the  same  time,  at  substantially  the  same  rate  of 
s}>eed,  for  the  same  purpose,  and  with  the  same  end  in  view. 
The  car  of  defendant  Uhl  headed  the  procession.  Second 
came  the  car  of  Henry  Biscbof,  who  was  made  a  defend- 
ant in  the  action,  but  in  whose  favor  a  verdict  was  di- 


Vol,  97]  SEPTEMBER  TERM,  1914.  331 

Schweppe  v.  Uhl. 

rected,  so  that  he  is  no  longer  in  the  case.  Then  came  the 
cars  oif  defendants  Gritzka,  Kuse,  Yonng,  Kohrs,  and  Rit- 
ter,  in  the  order  named.  When  the  procession  left  the 
town  of  Syracuse,  it  proceeded  south  toward  the  next  town 
on  its  schedule,  as  previously  arranged  and  agreed  upon. 
The  procession  in  the  order  named  overtook,  the  first  six 
ears  passed,  and  the  seventh  attempted  to  pass,  plaintiff 
at  a  point  near  to  a  bridge  across  the  Nemaha  river.  It 
is  clearly  established  that  the  procession  moved  with  un- 
usual noise,  and  that  nothing  was  done  by  the  defendants, 
or  any  of  them,  to  avoid  danger  from  frightening  plain- 
tiff's team  as  they  passed  him.  Plaintiff  testified  that, 
when  the  first  car  came  up  to  him,  "they  said  give  them 
some  more  road;  there  is  16  more  coming.  And  I  said, 
'You  better  stay  back  and  let  me  cross  the  bridge,  and 
then  I  will  give  you  more  room.'  It  was  plowed  around, 
and  there  was  no  chance  at  all  so  I  could  get  out  of  the 
way."  He  further  testified  that  they  did  not  "stay  back," 
but  went  on  by;  that  as  the  first  car  went  by  it  turned 
back  into  the  road  so  abruptly  that  he  had  to  jerk  the  team 
quickly  to  the  right  or  it  would  have  been  struck  by  the 
car;  that  when  this  happened  his  horses  "looked  up  and 
got  kind  of  scared.  They  didn't  run.  I  got  control  of 
the  horses  that  time."  When  asked  how  far  ahead  of  him 
they  turned  back  into  the  road,  he  answered  that  the  first 
one  turned  "just  as  close  as  he  could,  and  the  rest  of  them 
did  that,  too."  He  fixed  the  distance  ahead  of  his  team 
at  which  the  first  car  turned  back  into  the  road  at  less 
than  five  feet,  and  the  rest  at  less  than  ten  feet.  After 
testifying  as  to  the  first  car,  he  was  interrogated  about 
the  others,  and  answered :  "Well,  I  know  about  four  cars ; 
that  is  what  I  know  that  passed.  I  held  my  horses  all 
right  then,  because  they  were  getting  scared  from  the  first 
time  on ;  but  I  held  them  all  right.  And  then,  after  that, 
they  got  scared  so  much  they  started  at  a  gallop;  and  just 
as  soon  as  they  started  out  they  made  more  noise,  the  au- 
tomobiles did,  than  they  did  before."  He  further  testi- 
fied that,  after  the  horses  started  to  run,  he  knew  of  at 
least  one  car  that  passed  him ;  "and  then,  after  that,  that 
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one  car  came  behind,  and  the  team  mn  just  as  fast  as  the 
car  then,  and  I  didn't  have  any  control  of  the  team,  and  I 
couldn't  hold  them  at  all,  and  they  run  to  the  Nemaha 
bridge.  And  when  the  wagon  struck  the  bridge  it  broke 
the  axle  on  the  wagon — ^it  was  a  new  wagon — ^and  broke 
the  coupling  pole,  and  the  team  run  off  with  the  front 
part  of  the  wagon,  and  the  box  tipped  over  nearly  on  top 
of  that  bridge  and  upside  down,  and  I  laid  under  it.  I 
was  all  under  the  wagon  bed  except  my  arm,  and  I  had  the 
wagon  bed  on  my  elbow  on  the  bridge.  Q.  Now,  at  the 
time  that  your  team  was  running,  as  you  have  told  the 
jury,  you  may  state  whether  or  not  there  was  any  car  on 
the  side  of  you  racing  with  you  on  this  road?  A.  Well, 
a  short  time  there  was  a  car  with  me,  together,  and  the 
team  and  the  car  one  of  them  runs  just  as  hard  as  the 
other.  The  team  got  ahead  and  the  car  stayed  behind. 
•  *  *  Q.  While  you  were  racing  along  with  this  car, 
what  noises,  if  any,  did  you  hear  back  of  you?  A.  Well, 
I  don't  know  what  it  was  besides  the  horns,  but  they  made 
some  noise  besides  the  horns  they  had  on  the  cars.  Q. 
Were  they  making  lots  of  noise?  A.  Yes."  He  then 
testified  as  to  the  good  disposition  of  his  horses.  He  fur- 
ther shows  that  there  was  a  ditch  oH  his  side  of  the  road^ 
so  that  he  could  not  turn  out  farther  than  he  did.  He 
then  shows  that  he  had  ridden  in  automobiles  and  watched 
the  speedometers,  and  that  in  his  judgment  the  cars  that 
passed  him  w^ere  running  from  20  to  25  miles  an  hour. 

Herman  O.  Gruenther,  a  young  man  20  years  of  age, 
was  called  as  a  witness.  His  testimony  shows  that  he  was 
traveling  along  this  road  with  a  motorcycle;  that  he  had 
some  trouble  with  this  motorcycle,  and  had  stopped  for  the 
purpose  of  putting  it  in  order;  that  while  he  was  there 
plaintiff  passed,  driving  his  team ;  that  within  five  minutes 
thereafter  "the  Talmage  boosters"  came  along;  that  w^hen 
they  passed  him  they  were  making  a  noise  with  rattles, 
horns  and  whistles;  "they  made  all  kinds  of  noise;"  that 
they  were  blowing  horns  with  their  mouths,  in  addition  to 
blowing  their  automobile  horns;  that  their  muflSers  were 
off,  and  they  were  making  so  much  noise  as  they  passed 
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he  could  not  hear  the  noise  of  his  own  motor;  that  they 
were  running  ^*25  to  30  miles  an  hour  anyway;"  that  after 
they  had  passed  he  heard  a  diflPerent  noise,  "or  a  scream  of 
some  kind ;"  that  he  looked  up  and  saw  the  team  and  wagon 
were  having  trouble,  with  the  cars  racing  side  by  side; 
that  they  were  not  very  far  from  the  big  bridge ;  that  he 
watched  the  team  until  it  reach^  the  bridge;  that  when 
the  team  struck  the  bridge  the  man  was  thrown  out,  and 
then  the  cars  stopped. 

It  is  needless  to  quote  any  more  of  the  testimony.  It  is 
very  clear  that  the  defendants,  not  only  carelessly,  but 
recklessly,  passed  the  plaintiff  when  he  was  in  a  place 
of  danger,  at  a  high  and  reckless  rate  of  speed.  Accord- 
ing to  the  plaintiff,  instead  of  stopping  the  noise,  they 
made  more  as  they  drove  by.  The  evidence  shows  that 
plaintiff's  horses  were  not  easily  frightened.  It  is  clear 
that,  even  with  the  noise  the  cars  were  making,  no  one 
of  them,  passing  as  they  did,  would  have  caused  the  run- 
away; but,  rushing  by  as  they  did,  one  after  another,  in 
rapid  succession,  proved  to  be  too  great  a  strain  for  even 
this  reliable  team.  The  horses  "looked  up  and  got  kind 
of  scared"  as  the  first  car  whizzed  by.  They  became  more 
and  more  frightened  as  each  succeeding  car  passed,  until 
the  strain  became  more  than  they  could  bear,  and  when 
the  seventh  car  attempted  to  pass  their  fright  reached  a 
point  where  plaintiff  was  unable  to  longer  control  them. 
This  result  was,  therefore,  not  caused  by  the  single  act  of 
any  one  of  the  defendants,  but  by  the  combined  acts  of  all. 
Their  actions  show  a  disregard  for  the  rights,  and  even  the 
life,  of  the  plaintiff,  for  which  the  jury  held  they  should 
answer,  and  they  should  consider  themselves  very  fortunate 
that  the  jury  dealt  with  them  as  leniently  as  the  verdict 
shows. 

The  contention  that  no  concurrent  negligence  on  the 
part  of  the  defendant  is  shown  is  without  merit.  If  the 
cars  were  running  at  the  rate  of  speed  testified  to  by  plain- 
tiff and  the  witness  Gruenther,  and  they  were  traveling 
about  25  yards  apart,  as  shown  by  the  evidence,  less  than 
half  a  minnttf  s  time  would  elapse  between  the  passing  of 
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the  first  and  the  seventh  car,  and  not  more  than  three  or 
four  seconds  between  each  car  and  the  one  following.  The 
driver  of  each  car  as  he  approached  could  see  the  danger- 
ous situation  of  plaintiff.  None  of  them  tried  to  lessen  his 
danger,  but  all  proceeded  in  the  same  manner  and  with 
the  same  unusual  noises.  This  is  not  a  case  where  several 
different  cars  were  each  running  indei)endently  of  the 
other  and  without  any  concert  of  action  or  agreement  as 
to  the  manner  of  their  running.  It  was  one  single  proces- 
sion, made  up  of  the  several  cars  aB  units  of  that  proces- 
sion. It  was  running  as  a  procession  by  agreement,  the 
speed  of  each  car  being  regulated  by  the  speed  of  the  leader. 
If  ever  a  case  of  concurrent  negligence  could  be  made  out, 
it  seems  to  us  that  it  has  been  done  here.  The  law  in  such 
a  case  is  plain.  As  said  by  Judge  Cooley  in  the  third  edi- 
.  tion  of  his  work  on  torts  (1  Cooley,  Torts  (3d  ed.)  p.  247) : 
"The  weight  of  authority  w  ill,  we  think,  support  the  more 
general  proposition  that,  where  the  negligences  of  two 
or  more  persons  concur  in  producing  a  single,  indivisible 
injury,  then  such  persons  are  jointly  and  severally  liable, 
although  there  was  no  common  duty,  common  design,  or 
concert  action."  The  rule  announced  by  Judge  Cooley  is 
cited  with  approval  in  Walton,  Witten  &  GraJiam  v.  Miller, 
109  Va.  210.  The  same  doctrine  is  also  held  in  Cleveland, 
C,  C.  &  St.  L.  R.  Co.  V.  Hilligoss,  171  Ind.  417;  Ctiddy  v. 
Horn,  46  Mich.  596;  Flaherty  v.  Minneapolis  d  St.  L.  R. 
Co.,  39  Minn.  328,  and  Corey  v.  Havener,  182  Mass.  250. 
In  the  last  case  cited,  two  defendants,  each  mounted  on 
a  motor  tricycle,  with  a  gasoline  engine  making  a  loud 
noise,  came  up  behind  the  plaintiff,  who  was  driving  slowly 
in  a  wagon,  and  passed  him  at  a  high  rate  of  speed,  one 
on  each  side,  causing  his  horse  to  shy  so  that  his  wagcm 
wheels  struck  another  wagon,  and  plaintiff  and  his  wagon 
were  injured.  He  brought  a  separate  action  against  each 
defendant  and  obtained  a  verdict  against  each:  "Held, 
that,  both  of  the  defendants  having  been  found  to  be  wrong- 
doers, it  made  no  difference  that  there  was  no  concert 
between  them,  or  that  it  was  impossible  to  determine  what 
portion  of  the  injury  was  caused  by  each,  that  if  each  con- 
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tPibuted  to  the  injury  both  were  bound,  and  that  whether 
each  contributed  was  a  question  for  the  jury."  In  the 
opinion,  on  p.  252,  the  court  say :  "It  makes  no  difference 
that  the  defendants  were  sued  severally  and  not  jointly.  If 
two  or  more  wrongdoers  contribute  to  the  injury,  they  may 
be  sued  either  jointly  or  severally." 

At  the  time  of  the  trial  the  defendants  severally  moved 
the  court  to  reserve  "questions  of  law  involved  in  this  case 
for  decision  as  affecting  the  judgment  proper  to  be  en- 
tered." The  court  did  as  requested,  and  answered  the  ques- 
tions adversely  to  defendants.  In  this  the  court  was  fully 
sustained  by  the  evidence  and  the  law  applicable  thereto. 

Affirmed. 

Rebse,  C.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Martin  Langdon,  appellant,  v.  Elizabeth  Withnell  et 
AL.,  appellees. 

Filed  December  4,  1914.    No.  17,917. 

Appeal:  Confucting  Evidence.  The  verdict  of  a  jury,  based  upon  evl- 
dence  so  conflicting  that  It  would  have  sustained  a  verdict  either 
way,  will  not,  ordinarily,  be  disturbed  on  appeal. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

W.  H.  Herdmcm,  Martin  Langdon  and  H.  H.  Bowes^  for 
appellant 

E.  G.  Hodder,  contra. 

Fav^cbtt,  J. 

Action  in  the  district  court  for  Douglas  county,  to  re- 
cover attomey^s  fees.  Verdict  and  judgment  for  defend- 
ants, and  plaintiff  appeals. 

The  first  assignment  of  error  is  that  the  court  erred  in 
jiving  instruction  No.  5.    We  deem  it  unnecessary  to  set 
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it  out.  We  are  unable  to  discover  anything  in  it  preju- 
dicial to  plaintiff.  It  is  as  favorable  to  him  as  his  plead- 
ings would  warrant. 

The  second  assignment  is  that  the  court  erred  in  not  in- 
structing the  jury  on  the  question  that  under  the  evidence 
there  might  be  a  finding  of  an  implied  contract  on  the 
part  of  defendants  to  pay  the  reasonable  value  of  plain- 
tiff^s  services.  Plaintiff's  petition  counts  upon  an  express 
contract  of  employment,  and  the  measure  of  his  recovery^ 
if  it  should  be  found  that  he  was  entitled  to  recover,  was 
correctly  explained  to  the  jury  by  instruction  No.  7. 

Assignment  No.  3  is  that  the  court  erred  in  the  admis- 
sion, over  plaintiff's  objection,  of  certain  evidence.  When 
the  defendant  Elizabeth  Withnell  was  on  the  stand,  coun- 
sel for  plaintiff,  on  cross-examination,  asked  her:  "Q. 
Did  you  ever  ask  any  one  what  he  (plaintiff)  was  doing 
in  the  case?  A.  Yes ;  I  did.  Q.  And  did  you  ev^er  hear  any 
of  the  heirs  objecting  to  Mr.  Langdon  being  in  the  case? 
A,  No;  I  couldn't  say  that."  She  was  then  asked,  on  re- 
direct examination :  "Q.  You  say  you  heard  how  Judge 
Langdon  came  to  be  in  the  case :  What  did  you  hear?'* 
(Objected  to  and  objection  overruled.)  "A.  Mr.  Bellis 
told  us  that  Judge  Langdon  had  met  him  in  the  elevator 
and  offered  his  services  free  on  account  of  old  friendship, 
old  friends,  that  is  what  he  said;  said  he  wasn't  going  to 
charge  a  cent  for  his  services."  We  cannot  say  that  it  was 
error  to  permit  this  explanation,  on  redirect  examination, 
of  the  situation  in  which  counsel  for  plaintiff  had  placed 
the  witness  in  the  closing  questions  of  his  cross-examina- 
tion. 

The  remaining  assignment  is:  "The  judgment  seems 
to  be  the  result  of  passion  and  prejudice,  and  the  judg- 
ment is  contrary  to  the  evidence."  As  to  this  assign- 
ment, the  evidence  is  squarely  conflicting,  so  much  so  as  to 
make  the  question  purely  one  for  the  jury.  Plaintiff  tes- 
tified that  he  was  employed  by  one  Bellis,  the  husband  of 
one  of  the  defendants,  to  appear  with  their  previously 
employed  attorney,  Mr.  Knabe,  for  all  of  the  defendants, 
and  that  his  "recollection  is"  that  as  to  some  of  the  cases 
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the  defendants  Eliza  and  Elizabeth  Withnell  also  told  him 
they  wanted  him  to  appear.  This  testimony  is  flatly  con- 
tradicted by  Mr.  Bellis  and  the  two  defendants  named. 
Bellis,  the  only  person  with  whom  plaintiff  is  positive  he 
talked  about  employment,  testified  that,  as  he  (Bellis)  was 
leaving  the  office  of  Mr.  Enabe  one  morning,  plaintiff  ac- 
costed him  and  volunteered  his  services  as  counsel  with 
Enabe,  on  the  ground  of  personal  friendship  for  the  fam- 
ily, and  stated  that  he  would  not  charge  "one  cent"  there- 
for; that  he  told  plaintiff  he  would  communicate  his  offer 
to  Mr.  Enabe;  that  after  doing  so  he  told  plaintiff  that 
Mr.  Enabe  had  no  objections  to  him,  and  also  told  him 
that  he  (Bellis)  had  no  authority  to  employ  any  one, 
"that  the  heirs  had  made  a  contract  with  Mr.  Enabe." 
All  this  is  denied  by  plaintiff.  In  view  of  the  large  amount 
of  wori  done  and  time  spent  by  plaintiff  in  assisting  Mr. 
EInabe  in  an  effort  to  obtain  for  defendants  the  rights  for 
which  they  were  contending,  and  for  which  equity  and 
good  conscience  would  seem  to  call  for  some  compensation, 
had  the  writer  been  the  trier  of  fact,  his  finding  would 
have  been  different  from  that  returned  by  the  jury;  but 
that  fact  alone  is  not  sufficient  to  warrant  us  in  disturb- 
ing the  verdict. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affibmbd. 

Reese,  O.  J.,  Sedgwick  and  Hameb,  JJ.,  not  sitting. 


Herman  E.  Pankonin,  appellant,  v.  Fred  H.  Gorder 
bt  al.,  appellees. 

Filed  December  4,  1914.    No.  17,920. 

1.   Landlord  and  Tenant:  C/Ontbact:  Lease.    The  contract  of  sale  and 
contract  of  lease,  and  the  contract  supplemental  thereto,  set  out 
in  the  opinion,  construed  together  as  constituting  the  contract  of 
sale  and  lease  between  the  parties. 
97  Neb.  22 
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2.  Damages;  Liquidated  Damages:  Good  Wnx.  The  good  will  of 
an  eetabllahed  business  is  a  merchantable  commodity,  and  where 
the  same  is  expressly  sold  with  the  business  to  which  it  applies, 
and  the  measure  of  damages  for  a  breach  of  the  sale  thereof  is 
agreed  upon  and  stipulated  between  the  parties  at  the  time,  su^h 
agreement  will  be  sustained  by  the  courts  unless  it  is  made  to 
appear  that  the  amount  so  agreed  upon  is  so  excessive  as  to  con- 
stitute a  penalty,  rather  than  compensation. 

3.  Judgment:  Res  Judicata:  Occupanct  op  Pbemises.  The  decree 
of  the  district  court,  affirmed  by  this  court  in  Owrder  d  Son  v. 
Pankonin,  S3  Neb.  204,  examined,  and  held  re»  judicata  as  to  the 
question  of  the  right  of  defendants  to  occupy  the  premises  involTed, 
for  the  period  of  time  in  controyersy,  on  the  same  terms  and 
conditions  under  which  they  entered  into  the  possession  of  the 
same. 

Appeal  from  the  district  court  for  Cass  county :  Harvey 
D.  Travis,  Judge.    Affirmed. 

D.  0.  Dvoyer  and  A.  L.  Tidd,  for  appellant 

Rawls  d  Robertson  and  Jesse  L.  Root,  contra. 

Fawcett,  J. 

Plaintiflf  instituted  this  action  in  the  district  court  for 
Cass  county,  to  recover  rent  for  certain  premises  in  the 
village  of  Louisville,  in  that  county.  The  juiy  returned  a 
verdict  in  favor  of  defendants,  upon  which  judgment  was 
entered,  and  plaintiff  appeals.  The  issues  joined  by  the 
pleadings  and  necessary  to  be  considered  will  sufficiently 
appear  in  the  discussion  of  the  case. 

In  February,  1901,  plaintiff  was  a  dealer  In  implements 
and  harness  in  the  village  of  Louisville.  On  the  13th  of 
that  month  he  entered  into  a  contract  to  sell  to  defend- 
ants, or  to  the  firm  of  Fred  Gorder  &  Son,  of  which  firm 
the  defendants  are  surviving  partners,  his  stock  of  goods, 
with  certain  exceptions  which  need  not  be  noted,  and 
in  and  by  the  same  instrument  contracted  to  rent  the 
buildings,  and  all  warerooms  in  which  the  business  had 
theretofore  been  conducted,  to  the  defendants  for  a  term 
of  one  year,  with  the  privilege  of  five  years  or  more,  at  a 
monthly  rental  of  |22,  and  contracted  **to  stay  out  and 
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not  engage  in  the  implement  or  harness  business  in  Louis- 
ville, Neb.,  so  long  as  the  first  party  (the  defendants) 
rents  said  building  at  above  rent."  Two  days  later,  on 
February  15,  the  parties  executed  a  formal  lease  for  a 
term  of  five  years,  from  February  20,  1901,  with  an  op- 
tion to  defendants  to  hare  a  renewal  of  the  lease  at  the 
expiration  of  that  term  for  a  period  of  one  year  or  more, 
up  to  five  years.  In  these  contracts  a  reservation  was 
made  by  plaintiff  of  office  room  in  one  of  the  buildings. 
On  September  12,  1902,  the  parties  entered  into  another 
agreement,  which  purported  to  be  additional  and  supple- 
mental to  the  agreement  of  February  15,  1901.  This  sup- 
plemental agreement  recited  that  it  was  made  in  consid- 
eration of  the  settlement  of  certain  diflfercTices  which  had 
arisen  between  the  parties,  on  account  of  a  breach  by 
plaintiff  of  the  conditions  of  the  lease  entered  into  on  Feb- 
ruary 15.  It  stipulated  that,  in  addition  to  the  covenants 
in  the  former  contract  contained,  plaintiff  was  to  have  the 
use  of  one-half  of  the  building  on  lot  294,  and  an  increase 
of  the  monthly  rental  to  f23.50  a  month.  The  lease  exe- 
cuted February  15  recited :  "Also  in  consideration  of  the 
covenants  and  agreements  hereinafter  specified  to  be  done 
and  performed  by  second  party,  first  party  agrees  to,  and 
hereby  does,  sell  and  assign  to  second  party  his  good  will 
in  the  business  of  general  harness  store  and  implement 
store,  excepting  that  of  pumps  and  windmills,  which  he  is 
now  carrying  on  in  said  buildings,  located  on  said  prop- 
erty; and  agrees  not  to  engage  in  the  same  business  in  the 
village  of  Louisville,  during  the  continuance  of  this  lease. 
In  consideration  of  the  leasing  of  said  premises  from 
said  first  party,  and  of  the  agreement  on  the  part  of  the 
first  party  to  remain  out  of  the  general  harness  and  imple- 
ment business  in  the  village  of  Louisville  as  above  specified 
during  the  term  of  this  lease,  second  party  hereby  agrees 
with  the  first  party  to  pay  said  first  party  the  sum  of 
twenty-two  (|22)  dollars  per  month,  payable  monthly  in 
advance.  It  is  further  stipulated  and  agreed  between  the 
parties  that  in  case  first  party,  at  any  time  during  the  period 
of  this  lease,  carries  on  or  engages  in  the  general  harness  and 
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implement  business  such  as  he  is  selling  to  second  party, 
that  second  party  is  to  have  the  use  of  said  buildings  from 
such  time  until  the  expiration  of  this  lease  free  of  charge 
without  the  payment  of  any  rent.  It  is  further  mutually 
understood  and  agreed  between  the  parties  hereto  that,  at 
the  expiration  of  the  term  of  this  lease,  secoud  party  has 
the  option  of  leasing  said  buildings  for  a  period  of  one 
year  or  more  up  to  five  years  for  the  same  consideration, 
and  upon  the  same  telms  and  conditions  as  are  in  this 
lease  named."  In  the  agreement  of  September  12,  1902, 
in  which  the  rental  is  increased  to  f23.50  a  month,  plain- 
tiff again  agreed  in  express  terms  that  he  would  not  en- 
gage in  the  general  harness  and  implement  business,  such 
as  he  had  sold  to  defendants,  in  the  village  of  Louisville, 
either  on  his  own  account  or  in  partnership  with  any  other 
person  either  directly  or  indirectly,  and  that,  in  case  he 
did  so  engage  in  that  business,  defendants  were  to  have  the 
use  of  the  buildings  from  such  time  until  the  expiration  of 
the  lease  free  of  charge,  without  payment  of  rent,  "and 
that  such  rental  value  is  hereby  fixed  and  agreed  between 
the  parties  hereto  as  liquidated  damages  which  said  second 
party  will  sustain  by  reason  of  any  breach  of  said  con- 
tract and  lease  by  the  said  first  party.  The  intention  of 
the  first  party  being  as  it  was  in  said  former  agreement 
and  lease,  to  sell  and  assign  to  second  party  his  good  will 
in  the  business  of  general  harness  store  and  implement 
store,  which  he  sold  to  second  party." 

It  will  be  seen  from  an  examination  of  these  three  in- 
struments that  they  should  be  taken  and  construed  to- 
gether as  constituting  a  contract  of  sale  and  leasing  by 
plaintiff  of  his  business  and  buildings  to  the  defendants. 
In  due  time,  prior  to  the  expiration  of  the  five-year  period, 
defendants  notified  plaintiff  of  their  election  to  continue 
for  another  five  years  and  requested  the  execution  of  a 
new  lease.  This  plaintiff  refused;  whereupon  defendants 
brought  suit  in  the  district  court  for  Cass  county,  for  spe- 
cific performance  of  their  contract,  in  which  suit  the  three 
contracts  of  sale  and  leasing  above  referred  to  were  set 
out     In  that  suit  the  plaintiffs   (defendants  here)  also 
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prayed  for  an  injunction  restraining  the  defendant  there 
(plaintiff  here)  from  again  engaging  in  the  business,  the 
good  will  of  which  he  had  sold,  during  the  five  yeartf  ex- 
tension which  plaintiff  in  that  suit  claimed  they  were  en- 
titled to.  Upon  a  hearing  the  district  court  entered  a  de- 
cree in  which  it  found  generally  in  favor  of  the  plaintiffs, 
except  in  so  far  as  plaintiffs  prayed  for  an  injunction  en- 
joining defendant  from  engaging  or  continuing  in  the  busi- 
ness which  he  had  sold.  As  to  that  the  court  found :  "That 
plaintiffs  have  an  adequate  remedy  at  law  for  liquidated 
damages  provided  for  in  the  contract  of  lease  involved 
herein."  The  court  further  found  that  the  plaintiffs  were 
entitled  to  a  decree  of  specific  performance  "of  the  option 
given  to  plaintiffs  in  said  former  lease  and  contract  for 
five  years  from  February  20,  A.  D.  1906  (the  expiration 
of  said  former  contracts  and  lease) ,  upon  the  same  terms 
and  conditions,  and  for  said  terms  and  conditions  ref- 
erence is  hereby  made  to  said  former  contracts  and  leases, 
which  are  also  set  forth  in  plaintiffs'  petition,"  and  ad- 
judged and  decreed  that  the  defendant  execute  to  plaintiffs 
a  lease  of  the  premises  "upon  the  same  terms  and  con- 
ditions as  set  forth  in  the  contracts  and  leases  under 
which  plaintiffs  held  the  premises  for  the  five  years  ter- 
minating in  1906,  and  that,  in  default  thereof,  this  decree 
Btand  in  lieu  thereof,  and  for  the  several  provisions  ref- 
erence is  hereby  made  to  the  above  findings  and  said  origi- 
nal contracts  and  leases  as  set  forth  in  plaintiffs'  petition, 
and  said  lease  shall  be  for  the  term  commencing  Febru- 
ary 20,  A.  D.  1906,  and  terminating  February  20,  A.  D. 
1911,  except  in  said  lease  there  shall  be  no  provision  for 
an  option  to  extend  said  lease  for  any  further  period  after 
February  20,  A.  D.  1911." 

It  will  be  seen  from  this  decree  that  the  district  court 
treated  the  contract  of  February  13,  the  lease  executed 
February  15,  and  the  supplemental  agreement  of  Septem- 
ber 12,  as  constituting  the  contract  under  which  defend- 
ants were  occupying  the  premises,  and  decreed  to  defend- 
ants the  right  to  continue  such  occupancy  for  a  further 
period  of  five  years.     From  that  decree  the  defendant 
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(plaintiff  here)  appealed  to  this  court  On  a  hearing  of 
that  appeal  the  decree  of  the  district  court  was  affirmed. 
Gorder  d  Son  v.  Pankonin,  83  Neb.  204.  The  fiine  years* 
extension  covered  by  that  decree  are  the  five  years  for 
which  plaintiff  is  seeking  to  recover  rent  in  this  action. 

It  appears,  therefore,  that  the  question  of  the  right  of 
defendants  to  occupy  the  premises  for  that  period  of  time 
for  a  rental  of  |23.50  a  month  provided  plaintiff  did  not 
reengage  in  the  business  which  he  had  sold  to  them,  or 
without  rent  in  case  he  violated  his  agreement  and  did  re- 
engage in  such  business,  is  res  judicata.  That  plaintiff 
did,  on  or  about  February  20,  1906,  the  date  of  the  expira- 
tion of  the  first  five-year  period,  engage  in  this  business, 
contrary  to  the  terms  of  his  contract,  and  that  he  continued 
so  to  do  during  the  whole  period  of  time  for  which  he  now 
seeks  to  recover  rent,  is  undisputed,  and  that  he  should 
now  be  held  liable  for  the  liquidated  damages  for  such 
breach  which  had  been  agreed  upon  between  the  parties 
should  not  now  be  questioned.  It  was  one  of  the  condi- 
tions upon  which  defendants  purchased  his  business.  It 
constituted  a  part  of  the  consideration  which  defendants 
paid  for  the  business  and  use  of  the  premises.  Defend- 
ants paid  plaintiff  f 4,200  for  his  business,  consisting  of 
his  stock  and  good  will,  on  the  conditions  named  in  the 
contract,  as  abo\^  set  out.  The  good  will  of  an  established 
business,  for  which  a  party  was  paying  such  a  sum  of 
money,  was  unquestionably  of  great  value.  The  parties 
themselves  fixed  the  value  of  a  loss  of  the  good  will  so 
sold  at  f 23.50  a  month  during  all  of  the  time  defendants 
continued  to  occupy  the  proi)erty  after  they  had  been  de- 
prived of  such  good  will.  It  was  not  a  forfeiture,  and  the 
authorities  cited  upon  that  point  do  not  apply.  It  was  a 
sale  of  a  merchantable  commodity — ^good  will — for  a  defi- 
nite period  of  time,  at  a  fixed  value  per  month.  It  was 
in  every  respect  fair  and  should  be  enforced  by  the  courts. 

This  so  completely  disposes  of  the  merits  of  the  contro- 
versy that  nothing  more  really  need  be  said.  We  will,  how- 
ever, refer  to  the  objections  to  the  refusal  of  the  court 
to  give  two  instructions  requested  by  plaintiff,  viz.,  in- 
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strnctions  2  and  3.  Instruction  No.  2  wafi  to  all  intents 
and  purposes  a  direction  for  the  jury  to  return  a  verdict 
for  the  plaintiff.  It  was  properly  refused.  By  instruc- 
tion No.  3  the  court  was  asked  to  tell  the  jury  that  the 
provision  for  "forfeiture  and  liquidate  damages  in  the 
leases  dated  February  13,  1901,  February  15,  1901,  and 
September  12, 1902,"  were  limited  to  the  period  from  Feb- 
ruary 20,  1901,  to  February  20,  1906,  and  did  not 
run  with  the  renewal.  This  instruction  was  properly  re- 
fused. It  did  run  with  the  renewal  and  had  been 
80  adjudicated  in  Oorder  &  Son  v.  Pankomh,  supra. 
Exhibit  J  was  properly  admitted.  It  was  not  an  offer  of 
compromise.  It  was  an  offer  to  purchase  from  defend- 
ants, for  flOO,  their  right  to  the  use  of  the  premises  for 
the  unexpired  term  of  their  lease  as  fixed  by  the  decree 
in  Oorder  &  Son  v.  Pankonin^  supra. 

Plaintiff  had  a  fair  trial,  the  verdict  is  amply  sustained 
by  the  evidence,  and  we  find  no  error  in  the  rulings  of  the 
trial  court. 

Apfirmed. 

Beesb,  O.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


State,  bx  rel.  James  C.  McNernby,  appellant,  v.  Alvin 
H.  Armstrong  et  al.,  appellees. 

Filed  Decembbb  4,  1914.    No.  17,864. 

1.  Ifonlcipal  Ck>Tporatioii8:  Areas  in  Sidewalks:  Discsetion  or 
Council.  Under  .the  statutes  governing  cities  of  the  first  class 
having  more  than  40,000  and  less  than  100,000  inhabitants,  the 
matter  of  allowing  and  regulating  entrances  to  basements  through 
sidewalks  is  within  the  reasonable  discretion  of  the  mayor  and 
councU.. 


:  Obdinance:  Constbuction:  Abeab  in  Sidewalks.  The  sec- 
tions of  the  sidewalk  ordinance  of  the  city  of  Lincoln  quoted 
in  the  opinion  cannot  be  construed  to  prohibit  all  openings  in  the 
sidewalk  for  stairways,  and  basement  ways,  in  view  of  the  statute 
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reqnlrfns  the  mayor  and  council  to  regulate  such  openings,  and 
the  practical  construction  of  those  provisions  for  many  years. 

3.  :  Abbas  ik  Sidkwalks:  Discbetion.  Under  the  circumstances 

in  this  case,  indicated  in  the  opinion,  permitting  the  construction 
and  use  of  the  stairway  in  question  was  not  an  abuse  of  discre- 
tion. 


:  :  Although  such  stairway  somewhat  re- 
stricts the  free  and  unembarrassed  use  of  the  sidewalk  for  pedes- 
trians, such  use  may  be  Justified  on  the  ground  that  the  general 
interest  is  served  by  making  available  valuable  property,  increas- 
ing business  facilities,  and  encouraging  Improvement 


6.  ;  :  AxTTHOBizATioN  BY  RESOLUTION.     Such  permission 

may  be  giv^i  informally  by  resolution  and  without  a  formal  ordi- 
nance. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Affirmed. 

James  C.  McNernej/y  for  appellant 

Fred  C.  Foster,  D.  H.  McClenahan,  F.  M.  Hall  and  Meier 
&  Meier,  contra. 

Sedgwick,  J. 

In  August,  1910,  the  First  National  Bank  of  Lincoln 
asked  the  mayor  and  city  council  for  "a  permit  for  the 
erection  of  the  new  First  National  Bank  building,  to  be 
located  at  the  southeast  corner  of  Tenth  and  O  streets, 
Lincoln,  Nebraska."  It  was  stated  in  the  application  that 
^^the  drawings  call  for  an  areaway,  same  being  forty-five 
feet  long  by  five  feet  wide  in  the  clear.  This  areaway 
would  be  located  twenty-five  feet  from  alley  line  on  the 
Tenth  street  side  of  the  building."  The  permit  was  granted 
as  requested  and  the  building  was  erected.  It  was  under- 
stood that  this  areaway  was  for  the  purpose  of  construct- 
ing a  stairway  to  the  basement  of  the  building.  After- 
wards the  relator  began  this  action  in  the  district  court  for 
Lancaster  county  against  these  defendants,  who  are  the 
mayor  and  council  of  the  city  of  Lincoln,  to  compel  them 
to  cause  the  "open  areaway  in  the  public  sidewalk  in 
Tenth  street,  adjacent  to  the  west  line  of  lot  12,  in  block 
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55  of  the  original  plat  of  the  city  of  Lincoln,  to  be  closed, 
the  iron  fence  and  the  concrete  footing  upon  which  the 
Bame  stands  on  the  public  sidewalk  inclosing  the  side 
and  end  of  said  open  areaway  to  be  removed,  and  each 
and  every  part  of  the  public  sidewalk  space  adjoining  the 
said  west  line  of  aforesaid  lot  12  to  be  made  safe  and  un- 
obstructed for  public  travel  thereon.'^  The  district  court 
found  the  issues  in  favor  of  the  respondents  and  dismissed 
the  proceedings.    The  relator  has  appealed. 

Section  4475,  Kev.  St  1913,  provides :  "The  mayor  and 
council  shall  have  supervision  and  control  of  all  public 
ways  and  public  grounds  within  the  city,  and  shall  require 
the  same  to  be  kept  open,  in  repair  and  free  from  nui- 
sances." 

Section  4418  gxyes  the  city  authorities  power  "to  remove 
all  obstructions  from  the  sidewalk,  curbstones,  gutters  and 
cross-walks  at  the  expense  of  the  owners  or  occupants  of 
the  grounds  fronting  thereon,  or  at  the  expense  of  the  per- 
son placing  the  same  there;  and  to  regulate  the  buildings 
of  bulkheads,  cellars  and  basement-ways,  stairways,  rail- 
ways, windows  and  doorways,  awnings,  hitching  po8t8  and 
rails,  lamp  posts,  awning  posts,  and  all  other  structures 
upon  or  over  adjoining  excavations  through  or  under  the 
sidewalks  of  the  city." 

The  sidewalk  ordinance  of  the  city  of  Lincoln  provides : 

"Section  1.  Hereafter  there  shall  be  reserved  on  each 
side  of  every  street  in  the  city  of  Lincoln,  for  sidewalks 
and  for  the  cultivation  of  trees  and  grass,  a  space  equal 
to  one-fourth  of  the  street  from  abutting  lot  lines:  Pro- 
vided, that  on  streets  in  paving  districts,  said  space  shall 
extend  from  the  lot  line  to  the  curb  line. 

"Section  2.  All  sidewalks  *  *  *  in  front  and  along- 
side of  any. building  in  any  part  of  the  city  where  area- 
ways  or  cellars  are  in  use  under  any  sidewalk,  and  also 
in  front  of  any  lot  used  for  any  business  purpose  shall 
extend  from  the  line  of  the  abutting  lot  to  the  curb  line. 

"Section  3.  Sidewalks  on  business  streets  or  portions 
thereof  shall  be  constructed  so  as  to  incline  upwards  from 
the  outer  edge  of  the  sidewalk  toward  the  building  or 
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boundary  of  the  lot  at  the  rate  of  not  less  than  one  inch 
nor  more  than  one  and  one-fonrth  inches  in  three  feet; 
the  outer  edge  of  said  walk  to  rest  on  the  top  of  the  curb; 
and  no  part  of  said  walk  shall  be  taken  for  private  use  hj 
lowering  or  cutting  down  the  same  next  to  the  building; 
and  said  walk  shall  be  built  up  to  the.  building  on  a  uni- 
form grade." 

^^Section  7.  No  person  shall  be  allowed  to  keep  or  use 
for  vaults,  areas,  or  other  purposes,  the  space  beneath  the 
sidewalk  included  within  the  sidewalk  lines  of  any 
street  in  this  city,  unless  a  permit  therefor  shall  have 
been  obtained  from  the  city  council ;  such  permits,  hereto- 
fore granted  or  hereafter  to  be  granted,  shall  continue,  or 
•  to  be  issued,  only  upon  condition  that  the  party  receiving 
the  same  shall,  as  a  consideration  for  such  use  and  such 
privilege  granted,  build,  maintain,  and  keep  in  repair  a 
sidewalk  over  such  space  intended  to  be  used  for  vaults, 
area^,  or  other  purposes,  and  pay  all  damages  that  may 
be  sustained  by  any  person  by  reason  of  said  sidewalk  be- 
ing in  a  defective  or  dangerous  condition." 

"Section  9.  Areas  about  windows  opening  through  the 
sidewalk  immediately  adjacent  to  the  buildings  to  admit 
light  and  air  to  a  basement,  shall  be  protected  and  covered 
by  strong  iron  grating,  the  bars  of  which  shall  not  be  more 
than  one  inch  apart,  and  so  constructed  that  the  same  may 
be  walked  upon  with  safety,  and  of  sufficient  strength  to 
hold  any  weight  that  would  come  upon  the  walk  at  this 
I)oint.  In  order  to  prevent  accidents,  all  hatchways,  coal 
holes,  or  openings  of  any  sort  through  sidewalks  shall  be 
provided  \^ith  strong  iron  or  iron  and  glass  coverings,  with 
rough  surface,  and  the  entire  construction  of  said  areas, 
hatchways,  entrances  and  opening  shall  be  subject  to  the 
direction  and  supervision  of  the  city  engineer." 

"Section  11.  It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  leave  open  any  opening  in  any  sidewalk, 
or  suffer  the  same  to  be  left  or  kept  open,  or  suffer  any 
sidewalk  in  front  of  his  or  its  premises  to  become  or  con- 
tinue so  broken  or  otherwise  defective  as  to  endanger  life 
or  limb." 
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The  relator  contends  that  these  statutes  and  these  ordi- 
nances require  that  there  shall  be  no  openings  in  the  side- 
walk, and  that  the  city  council  has  no  power  to  allow  such 
openings  for  sfairways  to  the  basements  of  buildings  under 
any  circumstances.  The  statute  evidently  leaves  the  mat- 
ter with  the  city  council.  They  are  given  express  power  to 
^'remove  all  obstructions  from  the  sidewalk,  ♦  ♦  ♦  and 
to  regulate  the  building  of  bulkheads,  cellars  and  base- 
ment-ways, stairways,  ♦  ♦  ♦  and  all  other  structures 
iiI>on  or  over  adjoining  excavations  through  or  under*'  side- 
w^alks.  The  power  to  "regulate"  basement-ways,  and  stair- 
Tvays  and  excavations  through  sidewalks,  of  course,  does 
not  imply  that  such  things  are  forbidden  by  statute;  con- 
ferring such  powers  rather  implies  that,  under  some  cir- 
cumstances, such  basement-ways,  stairways,  and  cellars 
and  excavations  through  sidewalks  will  be  appropriate  and 
necessary  and  ought  to  be  regulated  by  ordinance. 

In  City  of  Plattsmouth  v.  Nebraska  Telephone  Co.,  80 
Neb.  460,  it  was  contended  that  a  city  or  incorporated  town 
had  no  power  to  grant  a  telephone  company  the  use  of  its 
streets,  alleys  and  public  grounds,  but  the  court  held  that 
such  power  existed,  and  in  the  opinion  it  was  said :  "That 
the  city  may  order  the  removal  of  poles  which  endanger 
the  citizens  because  of  a  rotten  condition,  and  protect  its 
inhabitants  against  any  conduct  of  the  business  which  en- 
dangers the  public  health  or  safety,  is  not  a  question  open 
to  dispute;  but  nothing  of  the  kind  appears  in  the  record 
before  us.  As  before  stated.  Main  street  is  100  feet  in 
width.  There  is  no  evidence  of  a  congested  condition  of 
the  street  or  of  any  necessity  from  other  causes  for  re- 
moving the  defendant's  poles." 

The  statute  of  Iowa  requires  the  city  authorities  to  keep 
the  streets  open  and  free  from  nuisances,  and  does  not 
expressly  authorize  areaways  and  stairways  through  side- 
walks, but  the  supreme  court  of  that  state  decided :  "Areas 
for  light,  and  basement  windows,  and  descents  are  neces- 
sary, in  order  to  carry  on  business  in  a  city,  and,  if  such 
excavations  are  properly  guarded,  ♦  •  •  they  do  not,  in 
themselves,  constitute  a  nuisance."    Keyes  v.  City  of  Cedar 
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Falls^  107  la.  509.  In  a  later  case  that  court  has  quoted 
with  approval  from  the  case  last  cited,  and  said:  ^*In 
view  of  these  expressions,  the  interpretation  put  on  the 
statute  for  many  years,  and  the  universal  use  of  the  streets 
close  to  buildings  for  areas  and  cellar  stairways,  we  are 
not  ready  to  say  that  the  power  to  permit  them  is  not 
included  in  the.  sections  of  the  code  quoted."  Perry  v. 
Castner,  124  la.  386.  These  cases  have  been  frequently 
cited  with  approval  by  decisions  of  that  court.  In  Jorgen- 
sen  V.  Squires,  39  N.  E.  373  (144  N.  Y.  280)  the  court  of 
appeals  of  New  York  decided :  "A  city  authorized  *to  reg- 
ulate the  use  of  sidewalks'  (Consolidation  Act  1882,  sec. 
86)  may  authorize  the  building  by  property  owners  of 
openings  for  cellarways  in  the  sidewalk."  In  Wendt  i\ 
Incorporated  Town  of  Akron,  142  N.  W.  (la.)  1024,  it 
was  decided:  "Despite  code,  sec.  5078,  declaring  the  ob- 
structions to  public  streets  to  be  nuisances,  a  municipal 
corporation  may,  under  section  753,  giving  such  corpora- 
tions the  care,  supervision,  and  control  of  all  public  high- 
ways in  the  city,  authorize  an  abutting  owner  to  use  the 
street  for  areaways  and  cellar  stairways  when  it  does  not 
cause  injury  to  others." 

The  relator  relies  upon  Chapman  v.  City  of  Lvicoln, 
84  Neb.  534,  in  which  it  was  held:  "AVhatever  space 
in  a  public  street  of  a  city  is  set  apart  for  the  use  of  the 
public  as  a  sidewalk,  the  public  hape  a  right  to  use  in  its 
entirety,  free  from  any  and  all  unauthorized  obstructions, 
and  it  is  the  duty  of  the  mayor  and  city  council  to  see  that 
it  is  kept  in  that  condition."  That  was  a  correct  statement 
of  the  law  as  applied  to  the  facts  in  that  case.  An  ordi- 
nance was  enacted  making  it  "unlawful  for  any  person, 
persons  or  corporation  to  erect  or  maintain  any  booth, 
shed,  stand  or  other  obstruction  upon  the  streets,  side- 
walks or  sidewalk  space  of  the  city  of  Lincoln  for  the  sale 
of  fruit,  books  or  other  merchandise,  or  any  article  or 
thing  of  value,  or  to  erect  or  maintain  any  shed  or  booth 
or  stand  thereon  to  be  used  for  shining  boots  and  shoes." 
Chapman  sought  to  enjoin  the  enforcement  of  this  ordi- 
nance, and  this  court  affirmed  the  judgment  of  the  district 
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court  holding  that  it  was  within  the  discretion  of  the  city 
authorities  to  prohibit  such  use  of  the  sidewalks.  The 
fact  that  the  location  involved  was  "on  the  opposite  side 
of  the  same  street  and  less  than  100  feet"  from  the  stair- 
way in  question  here  does  not  make  that  a  case  "similar 
in  many  respects  to  the  case  at  bar."  The  plaintiff^s 
tenants  erected  an  "inclosed  shed  or  booth"  on  the  side- 
walk in  which  they  were  "handling  fruits,  cigars,  tobacco, 
and  like  subjects,"  and  there  was  no  doubt  of  the  juris- 
diction of  the  city  authorities  to  enact  and  enforce  an 
ordinance  preventing  such  use  of  the  sidewalk. 

The  question,  then,  is  upon  the  construction  of  this 
sidewalk  ordinance.  As  applied  to  the  question  before 
U8,  it  must  be  conceded  that  the  ordinance  is  not  as  clear 
and  definite  as  might  be  desired.  The  evidence  shows  a 
practical  construction  of  the  ordinance  by  the  city.  It 
appears  that  there  are  many  basements  in  the  business 
part  of  the  city  with  entrances  by  basement-ways  through 
the  sidewalk,  and  that  for  40  years  this  bank  has  main- 
tained a  bank  building,  with  basement  and  a  basement-way 
through  the  sidewalk  at  this  place  which  required  a  super- 
ficial opening  in  the  sidewalk  much  larger  than  the  one 
now  in  question.  The  word  "area"  has  a  somewhat  elastic 
meaning.  We  find  from  Webster's  New  International  Dic- 
tionary that  it  originally  meant  "a  broad  piece  of  level 
ground."  In  modem  use  it  may  mean :  "(1)  Any  plane 
surface.  *  *  *  (2)  The  inclosed  space  on  which  a 
building  stands.  (3)  The  sunken  space  or  court  giving 
ingress  and  affording  light  to  the  basement  of  a  building. 
(4)    A  particular  extent  of  surface." 

The  word  "areaways"  in  section  2  of  the  ordinance  is 
plainly  the  equivalent  of  cellar  or  room  under  the  side- 
walk; such  rooms  must  not  interfere  with  the  public  use 
of  the  sidewalk.  Section  7  requires  that  a  i)ermit  shall 
be  obtained  before  the  space  beneath  the  sidewalk  shall  be 
used  for  priTute  purposes.  The  covering  which  constitutes 
the  sidewalk  over  such  rooms  must  be  built  and  kept  in  re- 
pair by  the  owners  of  the  rooms  so  used.  By  section  9 
openings  may  be  left  around  a  window  in  a  basement  to 
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'^admit  light  and  air/'  and  in  such  case  such  openings  must 
be  covered  with  an  "iron  grating,"  which  will  form  a  part 
of  the  sidewalk.  The  same  section  requires  that  "hatch- 
ways" and  openings  through  the  sidewalk  "shall  be  pro- 
vided with  strong  iron  or  iron  and  glass  coverings."  The 
relator  construes  this  literally,  and  concludes  that  it  pro- 
hibits "basement-ways  and  stairways"  for  entrances  to 
basements.  A  hatchway  is  not  a  stairway  or  basement- 
way;  hatch  is  a  nautical  term  and  generally  signifies  an 
opening  in  the  deck  of  a  ship.  Webster.  In  view  of  th6 
fact  that  basement-ways  through  the  sidewalks  have  been 
in  use  in  connection  with  at  least  100  buildings  in  the 
business  i>art  of  the  city,  and  particularly  at  the  place 
in  question  for  more  than  40  years,  we  cannot  presume 
that  it  was  intended  by  these  various  regulations,  the  pur- 
pose of  which  is  plain,  to  change  this  policy  and  forbid 
all  basement-ways  through  sidewalks,  without  specifically 
mentioning  them.  No  section  of  this  ordinance,  as  dis- 
closed in  this  record,  applies  specifically. to  basementrways 
or  stairways.  The  rental  value  of  this  basement  is  f  1,000  a 
year.  The  sidewalk  at  this  place  is  25  feet  wide.  O  street 
is  the  principal  business  street  of  the  city.  The  entrance 
to  this  stairway  begins  about  70  feet  south  from  O  street, 
and  extends  about  45  feet  south.  It  is  about  5  feet  wide, 
and  is  surrounded  on  the  west  and  south  by  an  iron  railing 
of  "3-inch  pipe,"  one  top  rail  about  3  feet  high,  and  an- 
other "between  that  and  the  ground  about  equal  distance." 
The  entrance  is  guarded  by  a  similar  railing  on  the  north 
"out  four  or  fiv^e  or  six  feet  from  the  entrance,"  so  that 
one  must  enter  from  the  west  and  then  turn  to  the  south 
to  go  down  the  stairway. 

The  matter  of  allowing  and  regulating  entrances  to  base- 
ments through  sidewalks  is  within  the  reasonable  discre- 
tion of  the  city  authorities.  The  evidence  in  this  case  does 
not  show  an  abuse  of  discretion  on  the  part  of  the  mayor 
and  council. 

The  judgment  of  the  district  court  is 

Affirmed. 

Fawcbtt,  J.,  took  no  part. 
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Letton,  J.,  concurring  in  conclusion  only. 

It  is  elementary  that  an  ordinance  of  a  permanent  char- 
acter cannot  be  amended  by  a  mete  resolution  of  a  tem- 
porary nature.  It  seems  clear  to  me,  therefore,  that  the 
permit  granted  by  the  council  attempted  to  allow  a  viola- 
tion of  the  ordinance  of  June  10,  1910.  While  there  are 
many  open  ardaways  in  the  city,  there  is  no  proof  that  any 
have  been  constructed  since  the  ordinance  went  into  effect 
The  ordinance  changed  the  policy  of  the  city  and  showed 
the  intention  of  its  authorities  that  no  uncovered  openings 
should  be  thereafter  allowed  in  sidewalks  within  prescribed 
limits.  The  evidence  shows  that  a  number  of  like  appli- 
cations have  been  deni^  since  it  went  into  effect,  and 
that  the  permit  to  the  First  National  Bank  is  the  only 
one  that  has  been  issued. 

An  areaway  is  not  usually  considered  a  nuisance  per 
86.  It  is  permitted  by  the  statute.  In  the  absence  of  this 
ordinance,  the  city  authorities  would  have  power  to  per- 
mit it  by  resolution.  The  fact  that  a  much  longer  area- 
way  had  been  used  in  connection  with  the  old  bank  build- 
ing on  the  lot  for  many  years,  no  doubt,  had  much  weight 
with  the  city  council  in  passing  the  resolution ;  but  in  my 
judgment  the  council  should  have  amended  the  ordinance 
if  it  desired  to  grant  the  permit 

The  relator  shows  no  si)ecial  injury  peculiar  to  himself 
independent  of  and  different  from  that,  if  any,  suffered 
by  the  public  at  large.  No  property  right  of  his  is  af- 
fected, and  there  is  ample  spajce  on  the  sidewalk  at  this 
point  for  public  travel.  The  rule  applies  that  one  seeking 
a  writ  of  mandamus  to  compel  action  by  a  public  oflftcer 
must  show  a  special  interest  in  the  relief  sought  and  a 
clear  right  to  the  writ,  or  it  will  not  be  granted. 

I  therefore  concur  in  the  conclusion. 
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Williams  t.  Western  Travelers  Accident  Ass'n. 


LuoY  E.   Williams,  appellee,   v.   Western   Tbavelebs 
A(XJiDBNT  Association,  appellant. 

Filed  December  4,  1914.    No.  17,865. 

1.  Insurance:  Action:  Limitations:  Qxtestion  fob  Jubt.  A  mutual 
accident  association  could  limit  the  time  within  which  suit  might 
be  brought  against  it  "on  any  claim  based  upon  its  policies  or 
certificates  of  membership  *  *  *  to  a  period  of  (not)  less  than 
one  year  from  the  time  such  right  of  action  accrues/'  under  section 
17,  ch.  53,  laws  1903.  The  defendant's  by-laws  prorlded  that  no 
right  of  action  should  accrue  "within  ninety  days  after  the  receipt 
of  proof  of  loss  at  the  office  of  the  association."  Under  the  cir- 
cumstances in  this  case,  stated  in  the  opinion,  it  became  a  question 
of  fact  for  the  jury  to  determine  as  to  when  the  proofs  of  loss 
w^re  received  by  the  company. 

2.   :  :  :   Review.     In  such  case,  when  no  special 

instruction  or  finding  is  requested  as  to  when  proof  of  loss  should 
be  considered  as  received  by  the  association,  and  the  evidence 
is  substantially  conflicting  as  to  the  receipt  of  such  proofs  at  a 
time  within  one  year  before  the  commencement  of  the  action,  a 
general  verdict  for  the  plaintiff  will  not  be  set  aside  on  the  ground 
that  the  cause  of  action  accrued  more  than  one  year  before  the 
commencement  of  the  action. 

3.  Compromise  and  Settlement:  Conclusiveness.  Ordinarily  one  who 
receives  and  signs  a  written  instrument  is  presumed  to  know  and 
agree  to  its  contents,  and  mere  negligence  or  carelessness  on  his 
part  will  not  relieve  him  of  this  responsibility.  But  one  who 
knows  that  the  ^arty  with  whom  he  is  dealing  will  probably  be 
careless  in  examining  papers  presented  for  signature,  and  pur- 
posely attempts  to  induce  such  carelessness,  and  so  obtains  the 
signing  of  the  papers,  which  would  not  be  signed  If  fiUly  under- 
stood, will  not  be  allowed  to  urge  the  carelessness  of  such  party 
who  signs  the  papers  without  knowing  the  contents  thereof. 

4.  Insurance:  Action:  Cause  of  Death:  Vebdict.  The  defendant's  by- 
law provided  that,  for  ''death  resulting  from  cerebral  hemorrhage 
*  *  *  or  heart  failure  caused  by  accidental  injuries,"  the 
amount  payable  shall  be  limited  to  $500.  Held,  That  the  evi- 
dence, indicated  in  the  opinion,  is  sufficient  to  support  a  general 
verdict,  which  Includes  the  finding  that  death  was  not  the  result 
of  either  of  those  causes. 

5.  ;  :  Retubn  of  Monet  Paid.    It  is  also  considered  that, 

under  the  circumstances  In  this  case,  the  plaintiff  could  maintain 
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this  action  without  returning  the  amount  advanced  by  defendant 
before  suit  was  brought. 

6.  Appeal:  Conflictino  Evidence.  This  case  requires  the  application 
of  the  rule,  so  often  announced,  that  the  verdict  of  a  jury  upon 
substantially  conflicting  evidence  will  not  be  reversed  as  un- 
supported, unless,  upon  the  whole  record.  It  appears  to  be  clearly 
wrong. 

Appeal  from  the  district  court  for  Douglas  county: 
Obosgb  a.  Day,  Judge.    Affirmed. 

Brome  &  Brome,  for  appellant. 

Stewart,  Williams  d  Brown,  Y.  A.  Cram  and  L.  R. 
Slonecker,  contra, 

Sedgwick,  J. 

The  defendant  is  a  mutual  accident  insurance  company, 
organized  under  the  laws  of  this  state.  It  issued  its  policy 
of  insurance  upon  the  life  of  one  Dan  N,  Williams.  Af- 
terwards, in  January,  1910,  Williams  died  in  the  city  of 
Portland,  Oregon.  This  action  was  brought  by  his  widow, 
Lucy  E.  Williams,  in  the  district  court  for  Douglas  county, 
upon  the  certificate  of  membership.  The  plaintiff  recov- 
ered a  verdict  and  judgment  in  the  sum  of  f  5,462.10.  The 
defendant  has  appealed. 

The  defendant  contends  that  the  evidence  is  not  suffi- 
cient to  support  the  verdict;  that  the  action  was  barred 
by  the  contract  of  limitation,  not  having  been  begun  within 
one  year  from  the  time  of  making  of  proof  of  death ;  that 
the  claim  was  settled  and  adjusted  by  the  defendant  before 
the  commencement  of  the  action;  that  the  trial  court  erred 
in  giving  certain  instructions  to  the  jury,  and  also  erred 
in  refusing  to  give  an  instruction  requested  by  the  defend- 
ant 

1.  The  certificate  of  membership  was  issued  in  July, 
1902.  At  that  time  agreements  in  contracts  as  to  the  time 
in  which  actions  might  be  brought  were  contrary  to  pub- 
lic policy  and  void.  This  had  been  declared  in  several 
decisions  of  this  court  Miller  v.  State  Ins.  Go.,  54  Neb.  121. 

97  Neb  23 
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In  the  following  year  the  legislature  enacted  a  statute  r^- 
ulating  such  companies,  which  provided:  "Any  corpora- 
tion, association  or  society  organized  or  operating  under 
this  act  may  limit  the  time  within  which  suit  may  be 
brought  against  it  on  any  claim  based  upon  its  policies 
or  certificates  of  membership,  and  after  the  expiration  of 
the  time  thus  limited  shall  not  be  liable  thereon ;  provided 
such  limitation  shall  be  incorporated  in,  and  form  a  part 
of  the  contract  between  the  company,  association  or  society 
and  the  assured  or  its  members;  and  provided  further 
that  such  limitation  shall  not  be  limited  to  a  period  of 
less  than  one  year  from  the  time  suoh  right  of  action  ac- 
crues." Laws  1903,  ch.  53,  sec.  17.  The  act  also  provided 
that  corporations,  associations  or  societies  before  that  time 
incorporated  and  doing  business  in  the  state  might  avail 
themselves  of  the  provisions  of  the  act  by  filing  a  certifi- 
cate with  the  auditor  of  state,  with  the  following  proviso : 
'Trovided  this  act  shall  not  relieve  any  cor^ration,  as- 
sociation or  society  now  doing  business  in  this  state  from 
the  fulfilment  of  any  contract  heretofore  entered  into  with 
its  members  under  its  policies  or  certificates  of  member- 
ship, nor  shall  any  member  be  relieved  thereby  from  his  or 
her  part  of  the  contract."  Laws  1903,  ch.  53,  sec.  3.  The 
defendant  company  availed  itself  of  these  provisions  and 
afterwards,  in  1907,  amended  its  by-laws  by  adding  the 
following  provision :  "And  no  legal  proceedings  for  recov- 
ery under  any  certificate  of  membership  shall  be  brought 
within  ninety  days  after  the  receipt  of  proof  of  loss  at  the 
office  of  the  association,  nor  at  all,  unless  begun  within 
one  year  from  the  time  that  right  of  action  accrues,  as 
above  stated."  It  is  contended  that  this  amendment  of  the 
by-laws  was  unreasonable  as  to  the  insured  and  not  bind- 
ing upon  his  beneficiary,  but,  without  deciding  this  ques- 
tion, we  prefer  to  place  our  decision  upon  the  construction 
of  the  by-law,  as  amended,  and  its  application  in  this  case. 
This  action  was  begun  in  July,  1911,  about  18  montha 
alter  the  death  of  the  insured.  The  by-law,  as  amended, 
provides  that  no  action  could  be  begun  more  than  a  year 
after  the  cause  of  action  accrued.    It  also  provides  that 
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no  action  shall  be  begun  "within  ninety  days  after  the  re- 
ceipt of  proof  of  loss  at  the  ofl&ce  of  the  association."  The 
controinersy  upon  this  point  is  as  to  the  time  when  the 
proof  of  loss  was  received  at  the  offtce  of  the  association, 
within  the  meaning  of  this  contract. 

The  defendant's  by-laws  provide  that  it  shall  be  the  duty 
of  the  executive  board  to  "decide  on  all  proofs  of  accident 
and  of  death  by  accident"  It  seems  that  the  secretary  was 
not  empowered  to  decide  those  matters.  The  plaintiff 
claimed  that  the  death  of  the  insured  was  caused  by  an 
accidental  fall  while  alighting  from  a  street  car,  on  the 
25th  day  of  December,  1909,  and  that  he  died  on  the  3d 
day  of  January,  1910.  The  comi>any's  by-laws  required 
that  written  notice  of  the  accident  must  be  received  at  the 
office  within  15  days  from  the  date  of  the  accident,  and 
that  proof  of  death  should  be  filed  in  that  office  within  30 
days  from  the  date  of  death.  On  the  18th  of  January,  1910, 
the  plaintiff  sent  the  defendant  a  formal  statement  showing 
the  death  of  the  insured.  This  statement  was  upon  a  blank 
furnished  by  the  company,  and  was  entitled  "Claimant's 
preliminary  statement,"  and  stated  that  it  was  "made  for 
the  purpose  of  giving  information  to  the  said  association 
to  obtain  benefits  therefrom  under  final  proofs  to  be  here- 
after furnished  by  me."  Several  affidavits  were  also  sub-^ 
mitted  with  the  statement  with  a  letter  referring  to  the- 
papers  as  "Claimant's  preliminary  statement,"  and  re- 
questing the  defendant  to  correspond  concerning  the  mat- 
ter with  Lee  Meyers,  of  Portland,  Oregon,  who  was  plain- 
tiff^s  nephew.  Upon  receipt  of  this  letter  Mr.  Butts,  the 
defendant's  secretary,  wrote  to  Mr.  Meyers,  stating  that 
he  had  received  a  letter  requesting  the  company  to  ad- 
dress Mr.  Meyers.  Tn  this  letter  the  secretary  made  no 
reference  to  the  impers  which  he  had  received,  and  made  no 
objection  to  the  delay  in  furnishing  what  was  to  be  con- 
sidered as  final  proof,  but  said :  "In  connection  with  this 
matter  will  say  that  the  evidence  at  hand  indicates  that 
Mr.  Williams'  death  was  due  to  natural  causes." 

About  a  month  later  the  plaintiff  wrote  Mr.  Butts  a 
letter  in  which  she  said:    "I  received  through  Mr.  L.  H.. 
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Meyers  your  statement  saying  you  found  that  toy  husband 
Dan  N.  Williams  died  from  natural  causes.  I  just  want 
to  tell  you  that  I  would  like  to  have  you  try  the  fall  he 
had  and  see  how  many  could  live  he  fell  on  the  back  of 
his  head  hard  enough  to  be  heard  on  the  other  side  of  the 
street  was  picked  up  and  brought  to  the  house  by  one  de- 
livery man  Mr.  Gehr  and  his  son  both  saw  him  fall.  He 
was  hurt  so  badly  he  could  not  see  to  read  the  next  day 
and  complained  constantly  of  his  head.  He  never  laid 
down  fifteen  minutes  after  he  got  here  until  after  he  died. 
The  poor  man  would  look  at  me  and  say  I  tell  you  Mamma 
that  did  hurt  my  head  then  he  would  jump  up  and  pull 
his  clothes  off  and  fight  us  but  did  not  have  any  fever 
any  time  during  the  nine  days  he  lived.  He  had  come  here 
to  rest  and  spend  the  holidays.  •  ♦  ♦  How  many  times  I 
wanted  him  to  drop  it  he  would  always  tell  me  it  might 
do  us  some  good  some  time  perhaps  it  has.  •  ♦  ♦  When 
we  get  to  be  as  old  as  I  am  53  years  it  is  quite  hard  to 
start  out  to  earn  a  living.  Please  don't  think  silly  for  I 
am  so  full  of  trouble  I  don't  know  what  to  do  sometimes, 
but  I  have  always  put  my  trust  in  Him  who  knows  all 
things  and  cares  for  the  widows  and  orphans." 

Mr.  Butts  answered  this  letter  as  follows:  "This  \^111 
acknowledge  receipt  of  your  letter  of  the  18th  inst.  It  is 
with  deep  regret  that  we  learn  of  your  unfortunate  cir- 
cumstances as  the  result  of  the  death  of  your  husband, 
Mr.  Dan  N.  Williams,  whom  we  have  always  highly  es- 
teemed as  a  prominent  member  of  this  association.  As 
an  expression  of  our  kind  feeling  on  account  of  the  circum- 
stances so  plainly  stated  in  your  letter,  we  are  inclosing 
you  herewith  our  check  for  $100,  which  will  more  than  re- 
imburse you  for  the  amount  paid  into  the  association  by 
Mr.  Williams.  This  is  not  the  practice  of  our  association, 
but  we  feel  that  this  amount  will  be  acceptable  and  appre- 
ciated. It  is  customary  where  a  membership  is  terminated 
to  surrender  the  certificate,  and  if  certificate  No.  9823  is 
in  your  possession,  please  return  to  us  by  early  mail  when 
you  acknowledge  receipt  of  this  letter.  By  this  letter  we 
waive  none  of  our  rights  in  the  premises." 
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The  plaintiff  cashed  this  check.    The  consequences  of  her 
so  doing  will  be  considered  in  another  connection. 

Afterwards  the  plaintiff  employed  Mr.  Cram,  an  attor- 
ney, who  wrote  to  the  defendant  April  26,  1910,  stating 
that  he  had  the  policy  in  question,  and  that  "Mr.  Wil- 
liams accidentally  fell  on  the  25th  day  of  December,  1909,. 
striking  his  head  on  the  pavement.  He  died  on  or  about 
the  3d  day  of  January,  1910,  as  a  result  of  his  injury.  On 
being  notified  of  the  accident  you  forwarded  Mrs,  Wil- 
liams a  check  for  $100,  which  leaves  a  balance  due  her  of 
(4,900.  Kindly  let  me  hear  from  you."  He  received  no 
answer,  and  afterwards  wrote  another  letter,  and  still  re- 
ceived no  answer.  He  again  wrote  on  the  15th  of  July, 
1910,  inclosing  formal  proof  of  the  death  of  Mr.  Wil- 
liams as  a  result  of  the  accident.  August  9,  1910,  Mr. 
Butts  wrote  a  letter  to  Mr.  Crum,  in  which  he  acknowl- 
edged the  receipt  of  "various  letters,"  and  stated:  "We 
made  no  response  to  these  letters  as  final  settlement  had 
been  made  with  Mrs.  Williams  direct,  and  her  receipt  dated 
'  February  23,  1910,  is  as  follows :"  He  then  set  out  a  copy 
of  the  proviso  which  he  had  written  in  the  check  which  he 
sent  to  Mrs.  Williams,  and  said :  "We  therefore  consider 
the  matter  closed." 

Bearing  in  mind  that  the  plaintiff  under  the  defendant's 
by-laws  could  not  maintain  an  action  until  90  days  after 
final  proof  had  been  received  by  the  company,  and  that  the 
company  by  furnishing  her  with  formal  blanks  had  in- 
duced her  to  suppose  that  her  first  proofs  which  she  sent 
were  preliminary  only,  and  that  the  company  had  not  up 
to  this  time  acknowledged  the  receipt  of  the  proofs  con- 
templated in  the  contract,  and  that  the  proofs  already  sub- 
mitted had  not  been  considered  by  the  executive  commit- 
tee, which  alone  was  qualified  to  pass  upon  them,  it  must 
be  conceded  that  the  defendant's  conduct  would  naturally, 
if  not  so  intended,  mislead  the  plaintiff  in  regard  to  the 
completeness  of  the  proof.  The  company  received  and  re- 
tained the  formal  proofs  sent  them  July  15,  1910.  No 
objection  was  made  to  the  delay  as  a  ground  for  contest- 
ing the  claim.    Indeed  the  delay  may  well  have  been  caused 
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by  the  evasive  and  noncommittal  attitude  of  the  secretary. 
If  the  proofs  of  death  were  completed  and  received  by  the 
company  as  such  after  the  15th  of  July,  1910,  the  time  lim- 
ited by  the  by-laws  had  not  expired  when  this  action  was 
begun.  The  question  as  to  when  the  complete  proof  was 
received  by  the  company,  under  the  circumstances,  was  a 
question  of  fact  for  the  jury,  and  it  cannot  be  said  that 
the  finding  in  that  regard  was  wholly  unsupported  by  the 
evidence.  No  special  instruction  upon  this  point  wbb 
given,  but,  as  none  was  requested,  the  defendant  cannot 
now  complain  on  that  ground. 

2.  The  defendant  strongly  argues  that  the  receipt  of 
the  check  above  recited,  and  receiving  and  keeping  the 
money  thereon,  operates  as  a  compromise  and  full  settle- 
ment of  the  plaintiff's  claim  against  the  defendant.  It  is 
true  that  the  language  contained  in  the  check,  if  agreed  to 
by  the  parties,  would  amount  to  a  compromise  and  settle- 
ment, as  contended.  The  plaintiflP  testifies  that,  on  ac- 
count of  the  condition  in  which  she  was  left  by  the  death 
of  her  husband,  she  did  not  give  such  attention  to  the  trans- 
action as  she  would  ordinarily  have  given  to  transactions 
of  this  nature;  that  she  did  not  read  the  check,  had  never 
before  received  but  one  check  in  her  life,  and  that  she  un- 
derstood that  the  purpose  of  the  check  was  solely  to  enable 
her  to  get  the  money  from  the  bank,  and  not  for  the  pur- 
pose of  expressing  the  condition  upon  which  the  check  was 
given.  It  is  urged  that  the  plaintiflE  was  careless  in  not 
examining  the  check  and  not  knowing  its  contents.  Ordi- 
narily such  a  suggestion  would  have  great  force.  The  let- 
ter which  she  wrote  to  the  company,  however,  would  indi- 
cate that  she  might  not  be  as  careful  in  examining  finan- 
cial transactions  as  business  men  are  generally  supposed 
to  be,  and  the  letter  of  the  secretary  in  which  he  inclosed 
the  check  indicates  that  he  realized  that  fact  and  supposed 
that  she  might  not  comprehend  the  force  of  the  words  which 
he  had  put  in  the  check,  and  also  indicates  that  he  expected 
that  she  would  not  agree  to  such  a  compromise  if  fully 
understood  by  her,  and  designed  to  take  advantage  of  that 
fact.    He  says  that  the  check  is  sent  her  "as  an  expression 
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of  our  kind  feeling  on  account  of  the  circumstances  so 
plainly  stated  in  your  letter.  ♦  ♦  ♦  This  is  not  the 
practice  of  our  association,  but  we  feel  that  this  amount 
will  be  acceptable  and  appreciated."  We  think  that  the 
company  ought  not  now  to  accuse  this  plaintilff  of  negli- 
gence in  not  more  carefully  examining  the  check.  It  is 
urged  that  the  request  in  this  letter  that  the  certificate  of 
membership  be  returned  to  the  company  was  an  indication 
in  the  letter  itself  that  the  check  was  sent  as  a  complete 
settlement,  but  the  secretary  upon  the  witness-stand  testi- 
fied that  it  was  customary  to  demand  a  return  of  the  cer- 
tificate upon  the  death  of  a  member,  without  regard  to 
whether  the  claim  was  acknowledged  or  contested  by  the 
comx>any.  The  court  instructed  the  jury  that,  if  she  did 
not  know  that  there  were  words  in  the  check  reciting  that 
it  was  in  full  settlement  of  her  claim,  she  was  not  bound 
by  it,  and,  under  the  circumstances  in  this  case,  we  think 
that  the  instruction  was  correct. 

3.  The  by-laws  of  the  company  contained  the  provision 
that,  for  "death  resulting  from  cerebral  hemorrhage,  cere- 
bral paralysis,  apoplexy  or  heart  failure  caused  by  acci- 
dental injuries,"  the  amount  payable  shall  be  limited  to 
1500.  The  defendant  contends  that  the  death  of  the  in- 
sured was  caused  \}j  cerebral  hemorrhage,  and  therefore 
the  court  should  have  instructed  the  jury  that  in  any  case 
they  could  not  find  a  verdict  for  more  than  |500.  The 
evidence  was  that  the  deceased  fell  heavily,  striking  the 
back  of  his  head  on  the  frozen  ground.  Some  of  the  wit- 
nesses testified  that  the  covering  of  the  brain  was  discol- 
ored; and  it  would  appear  from  the  evidence  that  the  blood 
vessels  were  bruised  and  partly  broken  in  the  covering  of 
the  brain,  and  perhaps  in  some  parts  of  the  brain  itself, 
80  that  some  blood  escaped  among  the  tissues.  The  expert 
witnesses  described  it  as  ecchymosis,  caused  by  the  blow. 
Ecchymosis,  according  to  Webster's  New  International  dic- 
tionary, is :  "A  livid  or  black-and-blue  spot,  produced  by 
the  extravasation  or  effusion  of  blood  into  the  areolar  tis- 
sue. It  is  caused  by  a  contusion  and  generally  attended  by 
swelling."    So  far  as  the  evidence  in  the  record  shows,  a 
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severe  blow  of  this  kind  on  the  back  of  the  head  must  have 
prc^nced  this  condition  in  the  immediate  vicinity  of  the 
blow.  It  is  an  entirely  different  thing  from  a  cerebral 
hemorrhage,  which  suffuses  the  brain  and  causes  death. 
Of  course,  in  one  sense  this  accident  caused  heart  failure. 
Death,  no  matter  what  the  cause,  is  always  accompanied 
by  the  failure  of  the  heart,  but  it  is  not  conclusively  shown 
by  this  evidence  that  death  was  caused  either  by  heart 
failure  or  the  escape  of  blood  into  the  brain. 

The  contention  that  the  flOO  received  by  the  plaintiff 
should  have  been  returned  before  the  commencement  of  this 
action  is  without  merit,  under  the  circumstances  in  this 
case.  It  is  not  necessary  that  the  evidence  should  be  so 
conclusive  upon  the  various  questions  of  fact  presented 
that  the  court  must  have  found  the  issues  as  the  jury  did. 
When  the  evidence  is  substantially  conflicting,  such  ques- 
tions are  for  the  jury,  and  their  verdict  will  not  be  dis- 
turbed, unless,  upon  the  whole  record,  it  appears  that  it  is 
clearly  wrong. 

The  judgment  of  the  district  court  is 

Afpiemed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


Chablottb  H.  Richelieu,  Administratrix,  APPBa^LBE,  v. 
Union  Pacific  Railroad  Company,  appellant. 

Filed  December  4»  1914.    No.  17,660. 

1.  Master  and  Servant:  Death  of  Servant:  Ekployers'  Liabujtt 
Act:  ''Dependent."  Under  section  1,  ch.  149,  pt  1,  35  U.  S.  St.  at 
Large,  a  sister  of  the  decedent,  who  sues  as  administratrix  of  the 
estate,  and  upon  the  trial  establishes  that  the  decedent  contributed 
to  her  support  by  the  gift  of  money,  by  the  payment  of  her  board, 
and  otherwise,  will  be  considered  a  dependent,  and  entitled  to  re- 
cover damages  because  of  the  injury  suffered,  even  though  possessed 
of  property  and  having  a  clerical  position  which  in  part  supports 
her. 
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2.  New  Trial:  Continuance:  Abttsb  of  Discbetion.  Where  the  dlB- 
trict  court  refused  to  allow  the  defendant  a  continuance,  and  the 
defendant  was  thereby  prevented  from  presenting  its  theory  of 
Its  defense  to  the  court  and  Jury,  and  was  denied  a  fair  trial, 
the  action  of  the  court  will  be  deemed  to  be  an  abuse  of  discretion, 
for  which  a  new  trial  will  be  granted.    Laws  1911,  ch.  39,  sec.  1. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed. 

Edson  Rich  and  John  A.  Sheean^  for  appellant 

Nelson  C.  Pratt,  contra. 

Hameb,  J. 

Under  the  federal  employers'  liability  act  (35  U.  S,  St, 
at  Large,  pt.  1,  ch.  149,  sec.  1),  the  plaintiff,  as  adminis- 
tratrix of  the  estate  of  Harry  E.  Richelieu,  deceased,  sued 
the  defendant,  the  Union  Pacific  Railroad  Comi>any,  in  the 
district  court  for  Douglas  county  to  recover  damages  for 
the  death  of  her  brother,  alleged  to  have  been  caused  by 
the  negligence  of  the  company.  There  was  a  verdict  in  her 
favor  of  f  12,000,  and,  on  an  order  of  the  court  in  overruling 
the  motion  for  a  new  trial,  the  plaintiff  remitted  from 
fl2,000  down  to  |8,000,  and  a  judgment  was  rendered  for 
the  latter  sum  against  the  defendant,  and  the  defendant 
appeals. 

The  deceased  was  one  of  a  crew  of  six  men  operating 
local  freight  train  No.  57,  west-bound  between  Council 
Bluffs^  Iowa,  and  Oolumbus,  Nebraska,  On  this  run  it  was 
customary  for  the  members  of  the  crew,  while  at  Waterloo, 
to  consider  what  work  was  to  be  done  at  Valley,  and  it 
was  the  intention  of  the  crew,  while  on  this  particular  run, 
to  transfer  a  certain  flat  car  occupying  a  position  next  to 
the  engine  to  the  rear  end  of  the  train,  immediately  in 
front  of  the  caboose,  and  to  place  a  private  car,  standing 
at  the  depot  east  of  Valley,  onto  the  extreme  end  of  the 
train.  As  the  train  passed  the  depot  at  Valley  on  the 
west-bound  main  line  and  entered  the  station  from  the 
east,  Justison,  the  rear  brakeman,  got  out  on  the  platform 
of  the  caboose  or  way  car,  and  uncoupled  it  from  the  train, 
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and  brought  it  to  a  stop  about  opposite  the  depot  The 
main  train  continued  west  past  the  cut-ojff  switch  lead- 
ing to  the  passing  track  on  the  north.  Boynton,  who  had 
been  on  the  engine  since  leaving  Waterloo,  dropped  off 
on  the  ground,  alighting  opposite  the  station,  for  the  pur- 
pose of  securing  from  the  agent  there  the  switching  list. 
Richelieu  got  ^  off  at  a  point  further  west  to  let  the  train 
in  on  the  north  passing  track.  The  cut-off  switch  was 
thrown  by  Richelieu,  and  he  then  walked  down  to  the  next 
switch  further  east,  which  connected  up  with  the  passing 
track  proper,  and  threw  that  switch  also.  Boynton  passed 
back  of  the  train,  and  while  with  Richelieu  directed  him 
to  throw^  the  switch  on  the  passing  track.  The  train  was 
then  shoved  in  on  the  passing  track,  and  while  it  was 
backing  up  Boynton  told  Richelieu  what  the  conductor  had 
said  was  to  be  done.  While  the  train  was  moving  slowly 
eastward,  Richelieu  stepped  between  the  first  and  second 
cars  from  the  engine  and  turned  an  angle  cock  off  on  the 
train  with  his  right  hand,  and  then  turned  it  off  on  the 
left  on  the  flat  car  with  the  same  hand,  and  at  the  same 
time  he  reached  for  the  pin-lifter,  and  after  taking  a  few 
steps,  perhaps  not  more  than  six  feet,  he  stepped  from 
between  the  cars  and  stepped  down  into  the  frog  with  his 
left  foot,  and  the  wheel  had  his  foot  almost  instantly.  The 
train  appears  to  have  been  moving  about  two  miles  an 
hour,  and  it  went  about  twelve  feet  after  the  engineer  com-  . 
menced  to  apply  the  emergency  brake.  The  wheels  of  the 
car  ran  over  Richelieu's  left  leg  and  arm. 

It  is  contended  that  the  frog  over  which  Richelieu  was 
compelled  to  go  to  perform  the  duties  of  uncoupling  the 
cars  was  not  properly  blocked,  and  that  the  defendant 
would  have  been  free  from  harm  but  for  the  defective  con- 
dition of  the  frog.  There  is  some  evidence  tending  to  show 
that  the  frog  had  previously  been  blocked,  but  that  it  had 
worn  out.  We  are  confronted  with  the  question  as  to 
whether  the  defendant  was  permitted  to  submit  to  the 
jury  its  theory  of  the  case.  Unless  the  frog  was  in  such 
condition  when  the  deceased  stepped  out  from  between 
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the  cars  that  it  caught  his  foot  and  held  him,  there  is  no 
liability. 

The  bill  of  exceptions  shows  that,  to  permit  argument 
of  counsel,  the  jury  were  excused  until  9 :30  a.  m.  Monday^ 
May  29, 1911,  at  which  time  the  following  proceedings  were 
had :  "The  court :  The  motion  to  direct  a  verdict  is  over- 
ruled. To  which  ruling  the  defendant  excepts.  The  court : 
The  court  having  intimated  to  counsel  during  the  trial 
of  the  case,  or  after  the  plaintiflf  had  introduced  her  proofs 
that  it  was  apparent  to  the  court  that  the  only  question 
that  would  be  submitted  to  the  jury  would  be  the  question 
of  the  negligent  order  of  the  conductor  or  the  man  in 
charge  of  the  train,  and  the  court  being  now  of  the  opin- 
ion that  the  court  should  submit  the  defective  condition 
of  the  trackj  together  with  the  orders  made  by  the  con- 
ductor  or  the  man  in  charge  of  the  train,  and  the  court 
having  surprised  counsel  for  the  defendanty  the  court  now 
offers  to  open  up  the  case  and  give  the  defendant  two  days 
to  produce  any  evidence  defendant  may  have  as  to  whether 
or  not  the  unblocked  switch  was  defective  and  dangerous,^ 
considering  the  orders  that  were  made  by  the  conductor  or 
man  in  charge  of  the  train,  and  the  character  and  nature 
of  the  work  that  was  required  to  be  done  by  the  decea^ed."^ 
To  the  foregoing  offer  there  was  a  response  by  Mr.  Sheean. 
The  defendant  claimed  surprise  because  at  the  conclusion 
of  plaintiff's  case,  and  after  the  motion  to  direct  a  verdict 
on  the  part  of  the  defendant  was  made,  the  court  permitted 
the  plaintiflf  to  open  up  its  case  for  the  purpose  of  amend- 
ing its  petition  to  allege  a  negligent  order ^  and,  if  they 
deem  fit,  introduce  testimony  showing  negligence  in  the 
giving  of  an  order  of  that  character,  and  ruled  that  there 
was  no  other  issue  to  submit  to  the  jury.  The  defendant 
was  then  prepared  with  witnesses  coming  from  Denver  and 
other  points  to  maintain  the  proposition  that  there  was  no 
question  of  n^ligence  to  go  to  the  jury  as  to  the  condition 
of  the  fi^og  in  question,  and  "by  reason  of  the  intimation 
made  by  the  court  along  the  lines  above  suggested  this 
defendant  introduced  no  testimony  along  that  line  and 
permitted  its  witnesses  to  return  home;  that  the  defend- 
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ant  is  now  unprepared  to  introduce  this  testimony,  and 
will  not  be  able  to  do  so  by  day  after  tomorrow,  which  is 
Wednesday."  The  response  further  gives  as  a  reason  for 
the  continuance  that  the  witnesses  reside  at  distant  points; 
that  the  afllant  is  himself  engaged  to  try  other  cases  for 
the  Union  Pacific  Railroad  set  for  hearing  on  May  31, 
and  also  on  June  2.  The  response  of  Mr.  Sheean  is  sup- 
ported by  Mr.  Sheean's  affidavit  that  he  had  the  sole  charge 
of  the  case,  being  the  only  attorney  representing  the  rail- 
road company  who  is  f  amiUar  with  the  details  of  the  case ; 
that  defendant  made  elaborate  preparations  to  meet  the 
issues  presented  in  the  original  pleadings ;  that  the  plead- 
ings contain  only  the  allegation  that  defendant  was  negli-r 
gent  in  maintaining  an  unblocked  frog,  and  that  it  was  the 
custom  of  said  defendant  to  maintain  its  frogs  in  a  blocked 
condition,  and  that  therefore  the  said  defendant  was  re- 
sponsible to  the  plaintiff;  that  the  court  stated  and  gave 
this  defendant  to  believe  that  on  this  particular  feature 
of  the  case  the  motion  would  be  sustained,  and  the  ques- 
tion as  to  whether  or  not  the  maintenance  of  the  frog 
could  be  considered  as  negligence  would  be  withdrawn 
from  the  jury.  In  passing  upon  the  motion,  however,  the 
court  intimated  that  there  might  be  a  question  of  fact  as  to 
whether  or  not  there  was  a  negligent  order  given  by  the 
witness  Boynton,  representing  the  master,  to  the  decedent, 
Richelieu,  but  the  consideration  of  this  partioular  feature 
of  the  motion  was  left  open  until  the  close  of  the  case;  that 
the  defendant,  relying  on  this  position  assumed  by  the 
court,  introduced  eyidence  only  on  the  question  of  whether 
or  not  there  was  a  dangerous  place  at  the  point  where  the 
injury  occurred,  and  whether  or  not  there  were  circum- 
stances justifying  the  proposition  that  there  might  be  n^- 
ligence  in  the  giving  of  the  directions  by  Boynton  to  Riche- 
lieu in  the  disposition  of  the  train  at  Valley;  that  this 
testimony  on  the  part  of  defendant  took  less  than  an  hour 
to  introduce,  whereas  such  defendant  had  made  prepara- 
tions to  introduce  testimony  as  to  the  negligence  of  the 
defendant  in  maintaining  the  frog  as  contended,  said  de- 
fendant having  witnesses  from  Denver  and  other  distant 
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points  to  substantiate  the  proposition  that  there  was  no 
negligence  in  this  record;  that>  upon  the  position  taken 
by  the  court  in  leading  the  defendant  to  believe  that  this 
issue  would  be  withdrawn  from  the  jury,  these  witnesses 
were  i)ermitted  to  return  to  their  homes;  that  the  defend- 
ant had  this  very  frog  itself  removed  from  the  tracks  at 
Valley  and  shipped  to  Omaha  for  the  purpose  of  introduc- 
ing it  as  an  exhibit  in  this  case,  and,  acting  upon  the  assur- 
ance of  the  court,  testimony  of  the  defendant  was  limited 
to  the  question  of  a  negligent  order,  and  the  witnesses 
aforesaid  were  permitted  to  leave  on  this  assurance,  and 
the  frog  in  question,  not  being  any  longer  needed,  on  the 
issue  of  a  negligent  order ^  was  returned ;  that  the  case  was 
finally  closed,  and  this  defendant  renewed  its  motion  and 
directed  its  argument  and  cited  authorities  to  the  single 
proposition  of  whether  or  not  there  was  a  question  of  fact 
to  be  submitted  to  the  jury  as  to  the  presence  in  the  case 
of  a  negligent  order;  that  the  consideration  of  the  mo- 
tion was  postponed  from  Friday,  May  26,  to  this  a.  m., 
Monday,  May  29,  1911,  when  the  court  intimated  that  he 
found  no  facts  to  submit  to  the  jury  on  a  negligent  order^ 
hut  had  concluded  to  send  the  case  to  the  jury  on  the  ques- 
tion of  whether  or  not  the  maintaining  of  the  frog  in  an 
unblocked  condition  was  negligent.  It  is  further  set  up  in 
the  affidavit  that  the  defendant's  witnesses,  naming  some 
of  them,  live  at  distant  points;  that  their  testimony  is 
material,  "under  the  theory  as  now  adopted  by  the  court, 
*  *  *  and  the  defendant  cannot  safely  proceed  to  trial 
under  the  new  issues  now  injected  into  the  lawsuit."  The 
affidavit  also  alleged  that  the  affiant  is  counsel  for  the 
Union  Pacific  in  a  case  to  be  tried  on  the  31st  of  May,  1911, 
before  Judge  Hanna,  at  Ghreeley  Center,  Nebraska,  and  in 
another  case  to  be  tried  June  2,  before  Judge  Grimes,  at 
Lfexington*;  that  both  these  cases  required  technical  knowl- 
edge with  reference  to  laws  passed  by  congress  affecting 
Union  Pacific  Railroad  property  and  involving  the  width 
of  its  right  of  way,  and  not  possessed  by  other  counsel  em- 
ployed by  the  company,  and  that  it  is  impossible  for  affiant 
to  try  the  case  on  Wednesday. 
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In  opposition  to  the  contention  of  Mr.  Sheean  and  his 
affidavit,  there  is  the  affidavit  of  Mr.  Nelson  C.  Pratt,  the 
attorney  for  the  plaintiff,  but  the  matters  for  which  he 
contends  do  not  seem  to  justify  the  ruling  of  the  court  in 
denying  the  continuance.  It  would  seem  from  Judge  Sut- 
ton's statement  that  he  changed  his  views  during  the 
progress  of  the  trial,  and  that  he  concluded  that  the  al- 
leged defective  condition  of  the  track  was  material,  and 
for  that  reason  he  offered  "to  open  up  the  case  and  give 
the  defendant  trvo  days  to  produce  any  evidence  defendant 
may  have  as  to  whether  or  not  the  unblocked  switch  was 
defective  and  dangerous,  considering  the  orders  that  were 
made  by  the  conductor  or  man  in  charge  of  the  train,  and 
the  character  and  nature  of  the  work  that  was  required  to 
be  done  by  deceased."  This  leads  to  the  conclusion  that 
there  ivas  a  change  in  the  policy  of  the  court,  and,  if  the 
defendant  actually  had  witnesses  touching  this  question 
and  they  were  ready  to  testify  to  these  material  matters 
and  to  testify  in  favor  of  the  defendant,  then  the  defend- 
ant suffered  because  of  the  refusal  of  the  court  to  continue 
the  case.  The  trial  judge  thought  this  change  sufficiently 
material,  so  that  the  defendant  should  be  allowed  to  pro- 
duce its  witnesses,  and  therefore  he  made  the  offer.  The 
questions  whether  the  defendant  had  adopted  the  custom 
of  blocking  frogs  and  had  caused  them  all  to  be  blocked 
in  the  yards  at  Valley,  and  whether  it  had  allowed  this 
particular  frog  where  the  accident  occurred  to  become 
defective,  so  that  such  defective  condition  was  the  proxi- 
mate cause  of  the  injuries,  were  important  questions,  and 
the  parties  should  have  been  allowed  a  full  investigation. 

Section  1,  ch.  39,  laws  1911,  provides  the  grounds  ui)on 
which  a  continuance  shall  be  granted  in  the  district  court : 
(1)  The  motion  shall  set  out  the  grounds  on  which  the 
application  is  made.  (2)  It  shall  be  supported  by  the 
affidavit  or  affidavits  of  persons  competent  to  testify  as 
witnesses.  (3)  The  adverse  party  shall  have  the  right  to 
file  counter-affidavits.  (4)  Upon  obtaining  leave  of  the 
court  either  party  may  introduce  or^l  evidence.  (5) 
There  shall  be  no  reversal  by  the  supreme  court  on  ae- 
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eonnt  of  the  action  of  the  lower  court  in  granting  or  re-  ^ 
fasing  such  application  except  "when  there  has  been  an 
abuse  of  a  sound  legal  discretion/^  As  the  witnesses  had 
been  permitted  to  separate  and  had  returned  to  their  homes, 
many  miles  distant  from  the  place  of  the  trial,  it  hardly 
seems  practicable  that  they  could  have  been  secured  upon 
the  short  notice  of  only  tvx)  da/ys.  We  believe  the  denial 
of  the  continuance  to  have  been  an  abuse  of  a  sound  legal 
discretion.  If  there  ha;d  been  no  showing  that  the  de- 
fendant expected  to  be  able  to  procure  the  attendance  of 
the  witnesses,  there  would  have  been  no  error  in  refus- 
ing the  continuance,  and  the  contrary  must  be  true  where 
a  showing  is  made  as  in  this  case.  Johnson  v.  Dinsmore, 
11  Neb.  391.  In  that  case  this  court  endeavored  to  lay 
down  a  rule  as  follows :  ^^It  is  said  that  an  application  for 
a  continuance  is  addressed  to  the  sound  discretion  of  the 
court,  and  that  its  action  thereon  cannot  he  remevyed. 
But  this  is  stating  the  rule  too  broadly.  The  object  of 
the  law  is  to  administer  justice,  and  where  it  clearly  ap- 
pears from  all  the  facts  and  circumstances  in  the  case 
that  there  has  been  an  abuse  of  discretion  operating  to 
the  prejudice  of  the  party  in  the  final  determination  of  the 
case,  the  court,  in  a  proper  case,  will  grant  a  new  trial. 
If  it  were  not  so,  a  party  might  be  entirely  defeated  in 
his  cause  of  action  or  defense  for  the  lack  of  material  testi- 
mony, which  a  continuance  would  enable  him  to  procure." 
Was  the  plaintiff  dependent  upon  the  deceased?  She 
was  34  years  old  at  the  time  of  the  accident,  and  was  the 
owner  of  the  old  home  in  which  the  family  had  lived.  While 
she  got  $1,000  in  money  from  her  father's  estate,  she  ex- 
pended it  in  fixing  up  this  place.  She  had.a  total  of  about 
f5,000  in  money  in  addition  to  the  homestead.  She  rented 
the  homestead  for  |30  a  month,  but  out  of  this  there  were 
some  expenses  to  pay,  including  taxes  and  water  rent.  At 
the  time  of  her  brother's  death  she  was  working  for  Dr. 
Lemere,  for  whom  she  began  to  work  in  1909.  She  at  first 
earned  $5  a  week,  but  was  getting  f9  a  week  when  the 
brother  died.    She  had  worked  20  months  in  the  doctor's  , 

office.    The  brother  lived  with  her  in  the  old  house,  giving  i 
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her  an  amount  of  money  each  month  which  was  somewhat 
uncertain,  but  about  f30  to  |40.  He  also  paid  her  board 
while  she  kept  the  house.  They  ate  at  the  sister's  next 
door.  "Q.  Who  paid  for  your  board?  A.  My  brother 
Harry,  and  then  he  gaTO  me  f35  or  |40  besides  paying  my 
board.  ♦  ♦  ♦  Q.  What  else,  if  anything,  did  he  do 
for  you  ID  the  way  of  maintaining  you,  besides  giving  you 
the  money.  Miss  Richelieu?  A.  Why,  if  I  would  get  a  new 
dress  he  would  help  me  pay  for  it.  If  I  wanted  a  dollar 
at  any  time  he  would  give  it  to  me.  ♦  ♦  ♦  We  lived 
there  together  and  he  paid  the  gas  bill  and  telephone. 
*  *  *  Q.  Did  he  give  you  money  to  'buy  your  clothes 
with?  A.  All  the  time ;  yes,  sir.  ♦  ♦  ♦  Q.  Now,  how 
was  your  health  then,  and  how  is  it  now,  Miss  Richelieu? 
A.  Well,  I  have  never  been  very  strong.  Dp  to  the  time 
I  was  18  years  old  they  were  afraid  to  have  me  ev^en  wipe 
the  dishes.  Q.  HavB  you  an  impediment  in  your  speech 
that  affects  your  getting  a  position?  A.  I  have.  Up  to 
the  time  I  was  16  I  could  not  move  my  tongue  when  I 
spoke.  Q.  And  you  have  an  impediment  in  your  speech 
now?    A.    I  have." 

That  her  brother  gave  her  substantial  assistance  is  ai>- 
parent  from  this  testimony.  She  had  a  home  and  also 
about  f  5,000  in  money,  and  she  had  a  position  which  paid 
her  f9  a  week.  She  was  dependent  upon  the  assistance 
of  her  brother,  although  not  without  means.  She  could 
recover  her  pecuniary  loss  only.  Michigan  C.  R.  Co,  v.  Free- 
land,  227  U.  S.  59 ;  American  R.  Co.  of  Porto  Rico  v.  Did- 
ricksen,  227  U.  S.  145;  Gulf,  C.  d  S.  F.  R.  Co.  v.  McGinnis, 
228  U.  S.  173.  In  Gulf,  C.  d  8.  F.  R.  Co,  v.  McGintUs] 
it  was  said  in  the  syllabus :  "The  employers'  liability  act  of 
1908,  as  heretofore  construed  by  this  court,  is  intended 
only  to  comi)ensate  the  surviving  relatives  of  a  deceased 
employee  for  actual  pecuniary  loss  sustained  by  his  death.'* 
If  we  apply  this  doctrine  to  the  instant  case,  it  must  be 
seen  that  the  plaintiff  has  a  meritorious  case.  The  follow- 
ing cases  seem  to  support  the  view  we  have  expressed : 
Gof  V.  Supreme  Lodge  Royal  Achates,  90  Neb.  578;  Illi- 
nois C.  R.  Co,  V.  Dohertifs  Adm'r,  153  Ky.  363,  155  a  W. 
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1119;  Daly  v.  New  Jersey  Steel  &  Iron  Co.,  155  Mass.  1;. 
Martin  v.  Modem  Woodmen  of  America,  111  111.  App.  99 ; 
McDaniels  v.  Royle  Mining  Co,,  110  Mo.  App.  706;  Fitz 
gerald  v.  Union  Stock  Yards  Co.,  91  Neb.  493;  Welch  v. 
New  York,  N.  H.  d  H.  B.  Co.,  176  Mass.  393;  McCarthy  v. 
Supreme  Lodge  Neio  England  Order  of  Protection,  153^ 
Mass.  314;  Houlihan  v.  Connecticut  R.  R.  Co.,  164  Mass. 
655;  Wilber  v.  Supreme  Lodge  New  England  Order  of  Pro- 
tection, 192  Mass.  477.  The  plaintiff  was  clearly  depend- 
ent on  the  decedent. 

Instruction  No.  1,  requested  by  the  defendant,  reads: 
'TTou  are  instructed' that,  if  you  find  from  the  evidence  the 
plaintiff,  Charlotte  H.  Richelieu,  was  able  to  make  her 
own  living  at  the  time  of  the  death  of  the  deceased,  Harry 
E.  Richelieu,  she  cannot  recover  in  this  case."  It  is  con- 
tended by  the  defendant  that  it  was  error  to  refuse  this 
instruction.  We  aire  unable  to  take  that  view  of  the  mat- 
ter. Whether  she  was  dependent  upon  the  brother  de- 
pends upon  the  aid  that  he  gave  her.  The  evidence  shows 
that  he  rendered  her  aid  almost  continuously. 

The  defendant  should  have  been  permitted  to  present  to 
the  jury  its  theory  of  the  case.  This  was  in  effect  denied 
by  tilie  refusal  to  grant  the  continuance.  For  the  reasons 
stated,  the  judgment  of  the  district  court  is  reversed. 

Reversed  and  remanded. 

Rbesb,  C.  J.,  Rose  and  Pawcbtt,  J  J.,  dissent. 


Robert  W.  Buchanan,  appellee,  v.  Henry  F.  Wilson  et 

AL.,  appellants. 

Tiled  Decembeb  i,  1914.    No.  17,829. 

1.  Oontnets:  Rsscibsion:  Equitable  Relief.  Where  the  defendant 
represented  to  the  plaintiff  that  the  land  he  was  about  to  trade 
to  him  for  a  valuable  farm  was  of  much  greater  value  than  it 
actually  possessed,  and  the  plaintiff  was  thereby  Induced  to  trade 
with  the  defendant,  greatly  to  the  plaintifTs  disadvantage,  and. 
97  Neb.  24 
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to  deliver  to  the  defendant  a  property  gro&tly  exceeding  in  value 
the  consideration  received,  and  the  plaintiff  was  dependent  upon 
the  defendant  for  the  information  upon  which  he  relied  in  making 
the  trade,  such  Judgment  should  be  rendered  as  in  equity  and 
good  conscience  the  evidence  demands. 


2.   :  :  B'raud:  Mental  Capacity.    The  plaintiff,  although 

not  wholly  insane,  was  shown  to  be  mentally  weak  and  a  man 
of  poor  judgment,  and  in  such  case  if  the  weak  mental  condition 
of  the  plaintiff  enabled  the  defendant  the  better  to  take  advantage 
of  the  plaintiff,  and  he  did  take  advantage  of  him,  and  thereby 
fraudulently  acquired  the  plaintiff's  property  for  much  less  than 
its  true  value,  the  contract  should  be  rescinded  at  the  plaintiff's 
request,  and  the  plaintiff  should  recover  his  property;  and  it  wlU 
be  immaterial  whether  the  plaintiff  was  wholly  insane  at  the  time 
the  trade  was  made. 

Appeal  from  the  district  court  for  Otoe  county :  Harvey 
D.  Travis,  Judge.    Affirmed. 

Genung  &  Oenung,  William  H.  Pitzer  and  Edwin  Zim- 
merery  for  appellants. 

George  W.  Berge,  contra. 

Hamer,  J. 

The  defendant  Henry  F.  Wilson,  with  the  other  defend- 
ants, appeals  from  a  decree  of  the  district  court  for  Otoe 
county,  entered  August  31, 1912.  On  the  1st  day  of  April, 
1911,  the  defendant  Henry  F.  Wilson  entered  into  a  con- 
tract in  writing  at  Lincoln,  Nebraska,  with  the  plaintiff, 
Robert  W.  Buchanan,  by  which  he  undertook  to  convey  to 
plaintiff  1,960  acres  of  land  in  Brown  county,  Nebraska, 
in  exchange  for  160  acres  of  land  in  Otoe  county,  Ne- 
braska. The  papers  relating  to  the  transaction  were  to  be 
left  at  the  City  National  Bank  to  be  turned  over  to  the' 
respective  parties  on  March  1,  1912.  Each  party  to  the 
contract  was  to  have  the  right  to  sell  the  land  which  he  was 
to  receive,  but  was  not  to  be  allowed  to  give  possession  un- 
til the  1st  day  of  March,  1912.  On  the  same  day  that  the 
said  contract  in  writing  was  executed  and  delivered,  the 
said  plaintiff  and  his  wife,  Ida  L.  Buchanan,  executed  a 
warranty  deed  to  Henry  F.  Wilson  for  160  acres  of  land 
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in  Otoe  county,  Nebraska.  The  defendant  Henry  F.  Wil- 
son and  his  wife,  Loma  C.  Wilson,  executed  a  warranty 
deed  to  the  plaintiflf,  Robert  W.  Buchanan,  for  the  1,960 
acres  of  land  in  Brown  county,  Nebraska,  which  was  con- 
veyed subject  to  a  mortgage  of  $2,650  assumed  by  the  sai/i 
plaintiff,  Robert  W.  Buchanan.  The  deeds  executed  by 
the  respective  parties  and  their  wives  were  deposited  in 
the  City  National  Bank  in  Lincoln,  Nebraska,  for  deliv- 
eiy  March  1,  1912.  In  May,  1911,  the  defendant  Henry 
F.  Wilson  and  the  plaintiff,  Robert  W.  Buchanan,  went  to- 
gether to  the  bank  and  withdrew  the  deeds.  The  defend- 
ant Henry  F.  Wilson  took  the  deed  which  had  been  made 
to  himself,  and  the  plaintiff,  Robert  W.  Buchanan,  took 
the  deed  which  had  been  made  to  himself.  Wilson  had 
the  deed  recorded  for  the  Otoe  county  land  in  Otoe  county, 
and  the  plaintiff  Buchanan  had  the  deed  recorded  for  the 
Brown  county  land  in  Brown  county.  May  23,  1911,  the 
plauitiff,RobertW.Buchanan,and  his  wife,  Ida  L.Buchanan, 
executed  and  delivered  to  the  defendant  Henry  F.  Wilson 
a  warranty  deed  to  the  land  in  Otoe  county  without  reser- 
vation of  possession,  and  this  deed  was  recorded  May  25, 
1911,  in  Otoe  county,  and  on  May  26,  1911,  the  defendant 
Henry  F.  Wilson  and  his  wife  gave  a  mortgage  on  the  Otoe 
connty  land  to  the  defendant  J.  G.  Wadsworth,  to  secure 
the  payment  of  a  loan  of  $3,000  then  made  by  said  Wads- 
worth  to  said  WUson.  This  mortgage  was  on  the  same 
day  assigned  by  the  said  Wadsworth  to  the  defendant  the 
Mutual  Benefit  Life  Insurance  Company.  It  is  claimed  by 
the  plaintiff  that  the  second  deed  above  mentioned  was 
executed  and  delivered  by  the  plaintiff  and  his  wife  at 
the  request  of  the  'defendant  Henry  F.  Wilson,  and  for 
the  purpose  of  relieving  the  record  title  of  the  Otoe  county 
land  from  the  reservation  of  possession  during  the  time  to 
elapse  prior  to  March  1,  1912,  and  so  that  the  defendant, 
Henry  F.  Wilson,  could  procure  a  loan  of  money  from 
Wadsworth,  using  the  land  as  security  to  obtain  the  same. 
The  plaintiff,  Buchanan,  gave  his  note  for  |875,  to  become 
due  March  1,  1913,  with  interest  at  4  per  cent  per  annum 
after  March  1,  1912.    This  note  appears  to  have  been  paid 
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by  the  plaintiff,  Robert  W.  Buchanan,  to  the  defendant 
Henry  P.  Wilson ;  Wilson  discounting  it  about  f87.  The 
delivery  of  the  deeds  before  the  time  fixed  by  the  contract 
and  the  execution  and  delivery  of  the  second  deed  by  the 
plaintiff,  Robert  W.  Buchanan,  to  the  defendant  Henry  F. 
Wilson  did  not  change  the  rights  of  the  parties.  The  origi- 
nal agreement  was  in  any  event  carried  out. 

On  October  26, 1911,  the  plaintiff  commenced  this  action 
by  filing  his  petition  in  the  district  court  for  Otoe  county^ 
Nebraska,  against  the  defendants.  Subsequently  an 
amended  petition  was  filed.  It  alleges  that  the  said  Wil- 
son, for  the  purpose  of  inducing  the  said  plaintiff  to  make 
the  said  trade,  falsely  stated  that  the  said  Brown  county 
land  had  a  market  value  of  $12  an  acre,  and  that  it  could 
be  sold  for  that  sum  without  diflftculty ;  that  land  similar 
to  this  particular  land  was  selling  at  from  f  10  to  f  15  an 
acre;  that  a  large  part  of  this  land  was  fit  for  cultiva- 
tion, and  that  there  was  little  or  no  sand  on  it;  that  it 
could  be  used  for  both  winter  and  summer  pasture;  that 
the  soil  was  perfect,  and  that  the  land  could  be  rented 
for  f700  a  year;  that  if  it  was  not  worth  $12  an  acre  to 
the  said  plaintiff,  Robert  W.  Buchanan,  and  could  not  be 
sold  for  that  sum,  the  said  defendant  Henry  F.  Wilson 
would  be  willing  to  trade  back;  that  the  plaintiff  had  no 
knowledge  of  the  quality  or  value  of  the  land,  and  so  told 
the  said  Wilson,  and  that  the  plaintiff  relied  upon  the 
representations  which  were  made  to  him  by  Wilson  in  ref- 
erence to  the  land,  and  in  reliance  upon  the  representa- 
tions of  said  Wilson  the  said  plaintiff  entered  into  the 
said  contract;  that  the  delivery  of  the  deeds  in  advance 
of  the  time  stated  in  the  contract  waSa  fraudulently  pro- 
cured by  the  defendant  Henry  F.  Wilson  for  the  puri>ose 
of  incumbering  the  Otoe  county  land  before  the  plaintiff 
Buchanan  could  ascertain  the  character  and  value  of  the 
said  Brown  county  land;  that  the  defendant  Wilson  had 
given  a  mortgage  upon  the  Otoe  county  land,  and  that 
this  was  done  fraudulently,  and  the  plaintiff  was  unable 
to  state  whether  the  mortgagee  was  an  innocent  holder 
of  said  mortgage,  but,  if  he  was  an  innocent  holder,  then 
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a  pertsonal  judgment  was  asked  against  the  defendant  Wil- 
son for  the  amount  of  the  mortgage,  $3,000;  that  the  plain- 
tiff, Robert  W.  Buchanan,  tendered  a  deed  of  the  Brown 
<iounty  land  into  court,  whereby  he  proposed  to  place  the 
defendant  Henry  P.  Wilson  in  the  same  condition  that 
he  was  before  the  trade  was  made.  There  was  attached 
to  the  amended  petition  a  prayer  for  a  decree  declaring 
the  deeds  of  exchange  and  the  mortgage  on  the  Otoe  coun- 
ty land  fraudulent  and  void,  and  requiring  a  reconveyance 
by  the  defendant  Wilson,  or,  in  default  thereof,  judgment 
against  him,  the  same  to  be  a  lien  upon  the  Brown  county 
land. 

The  original  petition  was  filed  by  the  plaintiff,  Robert 
W.  Buchanan,  in  his  own  name  and  upon  his  own  account, 
but  the  amended  petition  was  in  the  name  of  "Robert  W. 
Buchanan,  by  Ida  L.  Buchanan,  his  guardian,"  and  al- 
leges, as  additional  grounds  for  maintaining  the  case,  the 
incapacity  of  the  plaintiff  to  transact  business,  and  the 
appointment  on  December  2,  1911,  of  Ida  L.  Buchanan  as 
the  guardian  of  the  plaintiff;  that  the  said  Ida  L.  Buch- 
anan was  appointed  the  guardian  of  the  plaintiff  by  the 
county  court  of  Lancaster  county,  Nebraska,  on  the  2d  day 
of  December^  1911;  that  during  the  months  of  March, 
April,  and  May  the  plaintiff  evidenced  a  total  want  of  rea- 
son and  understanding  in  business  affairs,  and  that  his  con- 
dition was  perceptible  to  any  one  transacting  business 
mth  him,  and  that  he  was  of  unsound  mind.  It  was  also 
allied  that  the  plaintiff,  at  the  time  of  making  said  con- 
tract, stated  to  the  defendant  Henry  F.  Wilson  his  lack  of 
knowledge  of  the  Brown  county  land,  and  also  told  the 
said  defendant  that  he  was  himself  then  incapable  of  con* 
tracting  with  him  and  of  protecting  liimstelf  in  the  trans- 
action ;  that  the  Brown  county  land  is  not  worth  to  exceed 
|3  an  acre,  and  the  rental  value  does  not  exceed  $50  a 
year;  and  that,  if  the  transaction  be  not  annulled,  the 
plaintiff  must  lose  f  15,000.  It  is  also  alleged  that  the 
title  to  said  Brown  county  land  was  not  merchantable,  be- 
cause the  patent  to  a  part  of  the  same  had  not  been  deliv- 
ered, and  also  because  of  a  judgment  which  clouded  the 


374  .  NEBRASKA  REPORTS.  [Vol.  97 


Buchanan  v.  Wilson. 


title,  and  also  because  of  an  irr^ular  foreclosure  proceed- 
ing in  which  the  complaint  was  that  no  notice  of  sale  had 
been  issued ;  that  the  plaintiff  did  not  learn  the  true  con- 
dition of  things  pertaining  to  said  land  until  the  defend- 
ant Henry  F:  Wilson  had  procured  said  deed  and  said 
money  and  had  executed  the  said  mortgage,  and  not  until 
the  entire  matter  was  closed  up.  The  amended  petition 
makes  J.  6.  Wadsworth  and  the  Mutual  Benefit  Life  In- 
surance Company  parties  defendant. 

The  prayer  attached  to  the  amended  petition  is  for  a  de- 
cree declaring  the  contract  mentioned,  the  deed  of  ex- 
change, and  the  mortgage  and  its  assignment  to  be  fraudu- 
lent and  null  and  void,  that  a  reconveyance  of  the  Otoe 
county  land  to  the  plaintiff  be  required,  and  for  judgment 
for  |787,  the  amount  paid  the  defendant  Henry  F.  Wilson 
by  the  said  plaintiff,  or,  in  the  altemativie,  if  it  be  found 
that  said  mortgage  was  valid,  that  judgment  be  entered  in 
favx)r  of  the  plaintiff  and  against  the  defendant  Henry 
F.  Wilson  for  the  amount  thereof,  the  same  to  be  declared 
a  lien  upon  the  Brown  county  land. 

An  answer  was  filed  on  behalf  of  the  defendants  Henry 
F.  Wilson  and  Loma  C.  Wilson.  The  defendants  J.  G. 
Wadsworth  and  the  Mutual  Benefit  Life  Insurance  Com- 
pany filed  answers.  The  defendants  Henry  F.  Wilson  and 
Loma  C.  Wilson  answered  that  they  were  husband  and  wife 
and  alleged  that  the  plaintiff  and  his  wife,  Ida  L.  Buch- 
anan, entered  into  the  contract,  admitted  that  the  defend- 
ant Henry  F.  Wilson  had  been  the  owner  of  the  Brown 
county  land,  alleged  that  deeds  were  executed  by  the  plain- 
tiff and  wife  to  the  defendant  Henry  F.  Wilson,  conveying 
the  plaintiff's  Otoe  county  land  to  the  said  defendant  Wil- 
son, and  also  that  deeds  were  executed  to  the  plaintiff  which 
conveyed  the  defendant's  Brown  county  land  to  the  said 
plaintiff,  admitted  that  the  deeds  were  by  agreement  left 
at  the  City  National  Bank  in  Lincoln,  Nebraska,  as  al- 
leged in  the  petition  and  as  provided  by  the  terms  of  said 
contract,  and  that  later,  in  May,  1911,  the  deeds  were  deliv- 
ered to  the  respective  grantees;  that  later  a  second  deed 
of  conveyance  was  made  by  the  said  plaintiff  and  his  wife 
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to  the  defendant  Henry  F.  Wilson,  for  the  plaintiflPs  Otoe 
county  land,  without  reserving  the  right  of  possession  of 
said  land  until  March  1,  1912;- that  in  the  month  of  May, 
1911,  the  defendants  placed  a  mortgage  upon  the  Otoe 
county  land  for  |3,000  to  the  defendant,  J.  G.  Wadsworth, 
and  that  the  said  mortgage  and  the  note  accompanying  the 
same  had.  been  assigned  to  the  defendant  the  Mutual  Ben- 
efit Life  Insurance  Company;  that  the  amount  of  the  note 
given  by  the  plaintiff  for  the  remainder  due  the  defendant 
on  the  contract  was  f875,  and  that  the  note  was  after- 
wards discounted  about  f 80  and  paid  by  the  plaintiff.   All 

I  allegations  of  fraud  were  denied.  It  was  also  alleged  that 
the  plaintiff  Buchanan  is  a  retired  farmer,  and  from  his 
obserration  and  exi)erience  was  well  acquainted  with  the 
value  of  farm  and  ranch  land  in  Nebraska;  that  prior  to 
April  1,  1911,  the  plaintiff  made  a  careful  examination 
personally  of  every  part  of  said  Brown  county  land,  and 

I  also  made  inquiry  of  disinterested  men  living  in  the  neigh- 
borhood of  the  land,  and  who  were  acquainted  with  it,  and 
that  he  took  special  pains  to  inform  himself;  that  after  this 
investigation  was  made,  and  the  said  defendant  had  also 
personally  examined  the  plaintiff's  Otoe  county  land,  the 
transfer  was  made  at  the  plaintiff's  own  solicitation ;  that 
both  tracts  of  land  were  valued  at  trading  pricesf,  and  that 
the  price  of  the  Otoe  county  land  was  more  exaggerated 
than  the  price  of  the  Brown  county  land;  that  the  Otoe 
county  land  was  worth  less  than  f  15,000  when  the  trade 
was  made;  that  the  delivery  of  the  deeds  in  advance  of 
the  date  fixed  in  the  contract  was  by  mutual  agreement, 
and  that  the  plaintiff  Buchanan  knew  that  the  defendants 
were  intending  to  borrow  money  on  the  Otoe  county  land, 
and  the  second  deed  was  for  the  purpose  of  enabling  them 
to  do  so,  and  that  the  plaintiff  made  no  objection  thereto, 
but  assisted  the  defendants  to  make  the  arrangement  to 
borrow  the  money;  that  no  change  of  possession  was  in 
fact  made,  and  that  the  plaintiff  Buchanan,  by  his  tenant, 
continued  in  possession  of  the  Otoe  county  land  and  re- 
ceived the  rents  and  profits  therefrom  for  the  year  1911, 
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and  that  the  defendants  took  possession,  by  their  tenant, 
March  1,  1912. 

The  defendants  Wadsworth  and  the  Mutual  Benefit  Life 
Insurance  Company  set  up  the  good  faith  of  the  transac- 
tion, and  deny  any  knowledge  of  any  mental  or  physical 
condition  on  the  part  of  the  plaintiff  affecting  his  power 
to  contract  and  coniney  land.  They  deny  that  the  loan  on 
the  land  was  fraudulently  made  or  for  any  illegitimate  pur- 
pose, and  say  that  the  transaction  was  in  good  faith.  They 
also  deny  all  infirmities  of  title.  The  reply  filed  by  the 
plaintiff  is  a  general  denial. 

The  evidence  tends  to  show  that  the  Brown  county  land 
had  been  occupied  and  owned  by  a  family  named  Brill, 
from  whom  the  defendant  Henry  F.  Wilson  acquired  it. 
It  would  seem  that  the  cost  of  the  land  to  the  defendant 
Wilson  was  about  $17,650  in  trade.  He  put  in  some  land 
near  Lincoln  at  a  valuation  of  flO,000,  and  a  house  and 
lot  in  Lincoln  at  f5,000,  and  gave  a  mortgage  back  on  the 
land  for  |2,650.  This  evidence  concerning  the  trade  for 
the  Brown  county  land  by  the  defendant  Wilson  is  not 
seriously  controverted,  but  it  is  insisted  that  the  values 
were  fictitious.  There  were  two  dwelling-houses  on  the 
premises,  a  barn,  a  granary,  a  buggy  shed,  a  concrete  cave, 
and  an  inclosure  fenced  for  an  orchard,  which  was  "hog 
tight."  A  creek  ran  through  the  land,  and  on  this  creek 
there  was  considerable  timber  growing,  and  that  part  of 
the  track  skirting  the  creek  furnished  excellent  pasture. 
Some  of  the  land  is  described  as  "pretty  fair  hay  land." 
Most  of  the  witnesses  described  the  land  as  smooth,  except 
the  bluffs  near  the  creek.  The  soil  is  described  as  sandy 
loam  and  capable  of  being  farmed,  and  wholly  without 
alkali.  These  facts  are  gathered  from  an  examination  of 
the  bill  of  exceptions.  The  land  is  six  miles  from  Johns- 
town, in  Brown  county,  and  five  miles  from  Wood  Lake. 

The  plaintiff  Buchanan  and  the  defendant  Henry  P.  Wil- 
son both  lived  in  Lincoln,  Nebraska,  at  the  time  the  trade 
was  made.  Wilson  had  been  a  farmer  in  Iowa,  and  moved 
from  there  to  Lincoln.  The  plaintiff  had  been  a  farmer 
in  Otoe  county,  and  lived  in  Syracuse,  Nebraska.    He  had 
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bought  and  sold  at  least  one  farm  before  his  trade  with 
Wilson.  The  plaintiflf's  wife  objected  to  disposing  of  the 
Otoe  county  farm.  The  plaintiff  and  the  defendant  Wil- 
son went  to  see  the  Brown  county  land  before  they  traded. 
They  drove  out  to  the  ranch  in  company  with  Mr.  A.  G. 
Holt,  a  banker  of  Johnstown.  The  plaintiff  talked  with 
the  banker  Holt,  and  also  with  McDowell,  who  lived  on  an 
adjoining  ranch,  and  with  Mrs.  McDowell.  The  talk  was 
all  about  this  particular  land  and  about  the  country.  Be- 
fore that  the  plaintiff  and  the  defendant  Wilson  had  been 
to  see  the  Otoe  county  farm.  After  the  plaintiff  and  the 
defendant  Wilson  got  back  from  the  trip  to  see  the  Brown 
county  land,  they  sei)arated  at  Lincoln,  and  about  a  week 
afterwards  they  made  the  contract  in  writing  relating  to 
the  proposed  trade.  The  plaintiff  and  his  wife  met  the 
defendant  and  his  wife  at  a  real  estate  ofBlce,  when  the 
trade  was  made.  The  parties  then  went  together  to  the 
City  National  Bank,  where  the  deeds  were  deposited. 
Buchanan  had  given  a  note  to  the  defendant  Wilson  for 
*T)00t  money"  in  the  sum  of  |875.  It  was  discounted, 
Buchanan  jxaying  the  money.  Wilson  wanted  to  borrow 
money  on  the  Otoe  county  land.  The  plaintiff  and  his 
vife,  at  the  defendant's  request,  executed  and  delivered 
to  him  a  deed  for  the  Otoe  county  land.  This  was  to  make 
it  satisfactory  to  Wadsworth,  who  was  making  the  loan 
on  that  land. 

The  Brown  county  ranch  was  very  unsatisfactory  to 
plaintiff's  wife.  She  left  the  next  day  after  seeing  it.  The 
plaintiff  stayed  a  while.  Mr.  Bell  testified :  "Q.  Did  he 
indicate  what  his  plans  were  or  anything  like  that?  A. 
He  thought  he  would  go  up  there — move  onto  the  ranch 
and  run  it  himself — probably  take  the  boys  with  him,  if  he 
didn't  sell  it."  He  also  testified  that  the  plaintiff  listed 
the  land  with  him.  At  the  time  he  did  so,  he  prepared  a  de- 
scription of  the  land  to  be  presented  to  proposed  purchas- 
ers, in  which  the  land  is  described  as  situated  on  Ever- 
green creek,  six  miles  northwest  of  Johnsto\>Ti,  and  four 
miles  northeast  of  Wood  Lake,  and  all  under  fence  with 
barbed  wire  and  burr  oak  posts. 
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On  November  29,  1911,  Mrs.  Buchanan's  application  to 
the  county  court  of  Lancaster  county  for  an  appointment 
of  herself  as  guardian  of  her  husband  was  heard,  and  on 
the  2d  day  of  December,  1911,  the  appointment  was  made. 

The  district  court  held  that  the  papers  were  obtained 
from  the  plaintiff  by  fraud ;  that  no  lien  was  obtained  by 
the  defendant  Wadsworth  and  none  by  the  insurance  com- 
pany, but  that  Wadsworth  loaned  the  money  in  good  faith, 
and  that  the  insurance  company  should  have  a  mortgage 
lien  upon  the  Brown  county  land  to  secure  the  payment  of 
the  loan,  and  that  the  amount  paid  by  the  plaintiff  to  Wil- 
son, after  deducting  the  discount  made,  was  |787,  which 
the  plaintiff  should  recover  from  Wilson.  The  title  to  the 
Otoe  county  land  was  quieted  in  the  plaintiff,  and  all  in- 
terest of  the  plaintiff  in  the  Brown  county  land  was  de- 
creed to  belong  to  the  defendant  Wilson,  subject  to  the 
lien  of  the  insurance  company  for  the  amount  of  the  loan 
made  upon  the  Otoe  county  land.  The  case  was  heard  be- 
fore Judge  Travis  July  8,  1912.  The  decree  "finds  the  is- 
sues generally  in  favor  of  plaintiff  and  against  the  defend- 
ants, and  that  the  allegations  of  plaintiff's  amended  peti- 
tion are  true."  It  was  further  found  that  the  contract, 
deeds,  the  |875  note,  the  $3,000  note  and  mortgage  to 
Wadsworth,  and  all  the  papers  pertaining  to  the  transac- 
tion "were  each  and  all  executed  by  the  plaintiff,  Robert 
W.  Buchanan,  and  wife,  Henry  F.  Wilson  and  wife,  and 
J.  Q.  Wadsworth,  while  Robert  W.  Buclianan  was  not  able 
to  appreciate  the  consequences  of  his  acts  and  while  of  un- 
sound mind,  and  are  null  and  void,  and  that  all  of  the 
transactions  between  the  plaintiff  and  H^nry  F.  Wilson 
were  also  fraudulent  and  null  and  void,  and  all  of  said 
instruments  are  canceled  and  set  aside." 

As  we  understand  it,  the  plaintiff  was  not  "insane," 
according  to  the  usual  acceptation  of  the  term.  Insanity 
is  a  mental  symptom  or  manifestation  of  physical  disease 
which  impairs  the  understanding,  so  that  one  or  more  fac- 
ulties of  the  mind  is  perverted,  weakened,  or  destroyed. 
In  re  Estate  of  Ayers,  84  Neb.  16.  This  man  does  not  ap- 
pear to  have  been  wholly  insane,  but  the  evidence  justi- 
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fies  the  conclusion  that  he  was  weak-minded  and  had  poor 
judgment,  and  that  Wilson  took  an  unconscionable  advan- 
tage of  him. 

To  review  the  finding  of  the  district  court,  we  may  briefly 
say  that  there  was  evidence  tending  to  show  that  the  use 
of  the  land  was  not  of  greater  value  tha^  |50  a  year.    The 
I        defendant  Wilson  claimed  it  was  worth  |700  a  year.    There 
I        were  some  improvements  on  the  land,  and  a  part  of  it  at 
I        least  appears  to  be  capable  of  being  farmed.    Many  wit- 
nesses testified  as  to  its  value,  and  their  estimates  were 
I        so  different  that  it  would  be  impossible  to  discriminate 
between  them  and  to  judge  of  the  value  of  their  opinions 
without  seeing  them  upon  the  witness-stand  and  hearing 
their  testimony.    The  trial  court  had  this  advantage,  and 
has  practically  found  that  there  was  such  a  discrepancy 
between  the  values  of  these  respective  tracts  as  to  justify 
a  general  finding  for  the  plaintiff,  in  view  of  the  whole 
evidence  taken  in  the  case,  and  we  are  satisfied  that  this 
finding  is  fully  warranted  by  the  evidence. 

If  the  weak  mental  condition  of  the  plaintiff  enabled  the 
defendant  Wilson  to  take  advantage  of  him,  and  he  did 
80,  and  thereby  fraudulently  acquired  the  plaintiff's  prop- 
erty for  much  less  than  its  true  value,  the  contract  should 
l)e  rescinded,  and  the  plaintiff  should  recover  his  prop- 
erty. It  is  immaterial  whether  the  plaintiff  was  wholly 
insane  at  the  time  the  trade  was  made,  if  his  condition 
mentally  was  such  as  to  permit  the  defendant  to  take  ad- 
vantage of  him  and  to  acquire  his  property  for  an  insuflB- 
cient  consideration.  It  is  proper  for  us  to  remember  that 
the  trial  judge  saw  the  witnesses  and  had  an  opportunity  to 
judge  of  them  by  what  he  saw  of  them,  and  he  also  heard 
them  testify,  and  for  that  reason  he  had  an  opportunity 
to  form  his  conclusion  as  to  whether  they  were  telling  the 
truth  and  the  force  and  effect  of  their  evidence.  In  any 
event  his  opportunity  was  better  than  ours..  While  we 
are  not  bound  by  the  findings  and  judgment  of  the  dis- 
trict court,  it  is  our  duty  to  make  such  findings  and  to  ren- 
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der  such  a  judgment  as  the  evidence  sustains  and  the  law 
demands.    The  judgment  of  the  district  court  is 

Affirmed. 

Reesb,  C.  J.f  and  Rosb,  J.,  not  sitting. 


Katie  Mauder  et  al.  v.  State  of  Nebraska. 

Filed  December  i,  1914.    No.  18,948. 

1.  Orlmlnal  Law:  Appeal:  Affirmance.  Where  the  evidence  upon 
the  trial  of  a  case  la  In  direct  conflict  upon  every  material  con- 
troverted fact,  the  verdict  of  the  jury  should  not  be  overturned  if 
there  is  sufficient  evidence  to  support  it  Witt  v.  0(Mwelh  dS 
Neb.  484;  First  Nat,  Bank  v.  Hedgecock,  87  Neb.  220. 

2.  Assault  and  Battery:  Instbi:ctions.  Instructions  given,  examined 
and  sustained,  as  also  the  refusal  to  grant  requests  for  instruc- 
tions. 

Error  to  the  district  court  for  Lancaster  county :  Wiir 
LARD  E.  Stewart,  Judge.    Afflrmed. 

Berge  &  McCarty,  for  plaintiffs  in  error. 

Grant  G.  Martiti,  Attorney  General,  and  Frank  E.  Edg- 
erton,  contra. 

Hamer,  J. 

The  plaintiffs  in  error,  Katie  Mauder,  Marie  Greena- 
mier,  and  Marie  Folz,  were  charged  with  a  simple  assault 
and  found  guilty.  They  appeal  from  the  district  court  for 
Lancaster  county.  The  complaint  was  filed  October  31, 
1913,  before  W.  T.  Stevens,  a  justice  of  the  peace  in  Lan- 
caster county,  charging  an  assault  upon  Paulina  Schwint 
There  was  a  change  of  venue  to  John  E.  Lowe,  a  justice  of 
the  peace,  and  before  him  and  a  jury  there  was  a  trial  in 
which  the  three  plaintiffs  in  error  were  found  guilty,  along 
\^^th  Natalia  Meisner;  and  Mrs.  Folz  and  three  other  de- 
fendants, Jake  Mauder,  Peter  Greenamier,  and  Conrad 
Beck  were  acquitted.    On  appeal  to  the  district  court  the 
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three  plaintiffs  in  error  mentioned  were  tried  before  the 
court  and  a  jury,  and  were  again  convicted.  Each  was 
sentenced  to  pay  a  fine  of  |1  and  costs.  The  case  has 
been  given  great  consideration  and  much  labor  by  counsel 
for  the  plaintiffs  in  error,  whose  printed  brief  covers  79 
pages.  The  state  also  has  been  well  represented  by  the 
attorney  general's  office.  The  bill  of  exceptions  contains 
368  pages  of  testimony.  We  have  read  the  briefs  and  have 
glTTen  a  good  deal  of  careful  study  to  the  evidence. 

The  prosecutrix  testified  that  she  was  in  her  back  yard 
when  she  was  surrounded  by  the  defendants.  There  seem 
to  have  been  five  women  and  two  men.  One  of  these 
women,  Mrs.  Mauder,  caught  her  by  the  shoulder.  They 
were  violent  in  their  demonstrations.  She  says  she  was 
scared,  and  that  she  ran  to  the  barn  for  protection.  She 
opened  the  bam  door  and  closed  it  behind  her  and  hooked 
it  fast  on  the  inside.  There  is  no  dispute  about  the  fact 
that  these  women,  and  at  least  one  of  the  men,  picked  up 
clods,  tin  cans,  bricks  and  stones  and  threw  them  against 
the  barn.  It  is  claimed  they  broke  the  window.  They 
said,  in  substance:  There  is  a  man  in  there.  Paulina 
Schwint  has  a  man  with  her  in  the  bam.  They  said  it 
aloud,  so  that  she  could  hear  and  that  they  had  sent  for 
the  police,  and  would  have  them  there  in  five  minutes. 
They  said  this  a  great  many  times.  Mrs.  Schwint's  testi- 
mony is  corroborated  by  the  testimony  of  numerous  other 
witnesses  who  appeared  on  behalf  of  the  prosecution.  Her 
evidence  is  disputed  in  part  by  the  four  women  who  were 
tried  and  by  one  of  the  men.  As  there  is  a  conflict  of  evi- 
dence, we  do  not  feel  justified  in  overturning  the  verdict  of 
the  jury.  The  verdict  might  have  been  the  other  way,  but 
there  is  evidence  sufficient  to  sustain  it. 

In  Witt  V.  Cald'ioell,  95  Neb.  484,  this  court  declared  in 
the  syllabus:  ^^The  evidence  upon  the  trial  of  this  case 
was  in  direct  conflict  upon  every  material  controverted 
point  of  fact.  In  such  case  the  verdict  of  the  trial  jury 
upon  the  conflicting  evidence,  if  there  is  sufficient  to  sup* 
port  it,  will  not  be  molested." 
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In  First  Nat,  Bank  v.  Hedgecock,  87  Neb.  220,  this  court 
said  in  the  syllabus :  "The  verdict  of  a  jury  vnll  not  be  set 
aside  for  want  of  evidence  to  support  it,  if  there  is  a  sub- 
stantial conflict  of  evidence  upon  the  issue  presented." 

Under  the  rule  stated,  we  are  bound  to  affirm  the  judg- 
ment of  the  court  below,  unless  there  is  prejudicial  error 
in  the  instructions  given  or  in  some  other  of  the  proceed- 
ing3  in  the  case. 

We  have  carefully  read  the  requests  for  instructions. 
We  think  that  those  refused  were  properly  refused.  Our 
attention  is  not  called  to  any  specific  reason  why  these 
requests  should  have  been  given.    They  are  as  follows: 

"Instruction  No.  2.  The  court  during  the  prepress  of 
the  trial  has  allowed  Mrs.  Paulina  Schwint,  the  complain- 
ing witness,  to  testify  what  she  told  other  parties  after 
she  alleges  she  came  out  of  the  barn,  concerning  what  the 
defendants  said  and  did ;  also  the  court  has  permitted  testi- 
mony of  parties  other  than  the  defendants  to  testify  what 
Mrs.  Paulina  Schwint  told  them  after  she  says  she  came 
out  of  the  barn.  All  of  this  conversation  was  had  be- 
tween the  complaining  witness  and  these  parties  in  the 
absence  of  the  defendants.  This  is  undisputed  in  the 
record.  Also,  all  of  this  conversation  took  place  after  all 
of  the  defendants  had  left  the  Schwint  lot  The  court  now 
holds  that  these  conversations  are  not  a  part  of  the  res 
gesto5^  and  all  of  it  is  now  withdrawn  from  the  jury,  and 
you  are  not  to  consider  it  in  any  way,  and  you  are  to  con- 
sider this  case  just  as  though  you  had  heard  none  of  this 
testimony.     Refused. 

"Instruction  No.  3.  You  are  instructed  that,  before  you 
can  find  defendants  guilty,  the  evidence  must  establish 
their  guilt  beyond  a  reasonable  doubt.  Mere  suspicion  of 
guilt,  however  strong,  or  a  preponderance  of  all  the  evi- 
dence in  the  case  against  the  defendant,  will  not  do  upon 
which  to  base  a  verdict  of  guilty.  A  reasonable  doubt  is 
a  term  often  used,  probably  well  understood,  but  not  easily 
defined.  It  is  that  state  of  the  case  which,  after  the  entire 
comparison  and  consideration  of  all  the  evidence,  leave* 
the  minds  of  the  jurors  in  that  condition  that  they  cannot 
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Bay  and  feel  that  they  have  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge.  If  upon  the 
proof  there  is  a  reasonable  doubt  remaining,  the  accused  is 
entitled  to  the  benefit  of  it  by  an  acquittal,  for  it  is  not 
sufficient  to  establish  a  probability,  though  a  strong  one, 
arising  from  the  doctrine  of  chances,  that  the  facts  charged 
are  more  likely  to  be  true  than  the  contrary,  but  the  evi- 
dence must  establish  the  facts  to  a  reasonable  and  moral 
certainty,  a  certainty  that  convinces  and  directs  the  un- 
derstanding and  satisfies  the  reason  and  judgment  of  those 
who  are  bound  to  act  conscientiously  upon  it.  This  is  proof 
beyond  a  reasonable  doubt.    Refused. 

"Instruction  No.  4.  You  are  instructed  that,  if  the  de- 
fendants, at  the  time  and  place  charged  in  the  complaint, 
believed  that  tramps  or  other  trespassers  had  gone  upon 
the  property  of  their  neighbor,  Mrs.  Schwint,  and  had 
gone  into  her  bam,  it  was  not  unlawful  for  those  defend- 
ants to  go  to  the  barn  and  upon  the  premises  of  Mrs. 
Schwint,  for  the  purpose  of  extending  to  her  friendly  aid 
and  protecting  her  property  against  marauders,  and  if  in 
so  doing  the  defendants,  or  those  with  them  committed 
acts  that  otherwise  might  constitute  an  assault  upon  the 
complaining  T^dtness,  Paulina  Schwint,  and  did  such  acts 
before  learning  the  identity  of  the  person,  and  before  know- 
ing that  their  acts  were  directed  against  said  Paulina 
Schwint,  and  that  as  soon  as  they  became  aware  of  the 
identity  of  said  person,  and  that  it  was  PauUna  Schwint, 
the  defendants  desisted  in  their  conduct  and  departed 
from  said  Paulina  Schwint,  and  her  premises,  then  the 
defendants  were  not  guilty  of  any  offense.    Refused." 

"Instruction  No.  6.  Should  the  jury  believe  beyond  a 
reasonable  doubt  that  the  defendants  gathered  about  Pau- 
lina Schwint,  at  the  time  and  place  alleged  in  the  com- 
plaint, though  the  conduct  of  the  defendants  may  have 
shown  that  they  were  laboring  under  excitement  and  may 
havie  frightened  said  Paulina  Schwint,  and  at  said  time 
said  Paulina  Schwint  may  have,  believed  the  defendants 
intended  to  do  her  harm  and  injury,  yet,  unless  the  jury 
believe  beyond  a  reasonable  doubt  that  the  defendants  did 
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8uch  acts  with  the  intention  of  harming  or  injuring  said 
Paulina  Schwint,  they  must  find  the  defendants  not  guilty. 
Refused." 

We  have  also  read  the  instructions  given  by  the  court 
upon  its  own  motion.  They  seem  to  be  justified  by  the 
facts  as  shown  by  the  evidence.  Each  of  the  instructions 
given  by  the  court  upon  its  own  motion  is  excepted  to. 
We  have  read  all  of  these  instructions,  and  will  briefly 
state  the  contents  of  such  of  them  as  we  do  not  copy. 

The  first  instruction  is  simply  a  description  of  the  charge 
made,  and  the  statement  that  the  defendants  made  a  plea 
of  not  guilty. 

The  second  contains  a  definition  of  an  assault  It  de- 
fines it  as  "an  attempt  with  unlawful  force  or  threats 
made  in  a  menacing  manner  to  inflict  bodily  injury  upon 
another  accompanied  with  the  present  ability  to  givie  effect 
to  the  attempt."  It  also  contains  the  idea  that  the  person 
who  attempts  to  strike,  touch  or  do  any  violence  to  another 
must  have  the  "intention  and  the  apparent  present  ability 
to  do  such  violence"  before  he  can  be  guilty  of  the  as- 
sault. 

The  third  is  concerning  the  presumption  of  innocence. 
It  is  stated  in  it  "that  the  law  presumes  the  defendants 
to  be  innocent  until  they  are  proved  guilty  beyond  a  rea- 
sonable doubt.  The  plea  of  not  guilty  casts  upon  the  state 
the  burden  of  establishing  by  evidence  all  the  material  al- 
legations in  the  indictment  beyond  a  reasonable  doubt" 

The  fourth  instruction  tells  the  jury  that  they  may  find 
some  of  the  defendants  guilty  and  acquit  others.  It  also 
tells  the  jury  that,  if  they  were  all  actuated  by  a  common 
purpose  to  commit  the  assault,  then  they  are  all -guilty, 
although  only  one  of  their  number  may  have  taken  hold  of 
the  prosecuting  witness. 

The  fifth  contains  a  definition  of  reasonable  doubt  The 
instruction  as  given  might  have  been  written  in  better  and 
clearer  language,  but  it  does  not  appear  to  be  prejudicial. 
It  reads :  "A  reasonable  doubt  is  that  state  of  the  mind 
which,  after  an  entire  comparison  and  consideration  of  all 
the  evidence,  giving  due  and  proper  weight  and  credibility 
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to  it,  leaves  the  mind  in  such  condition  that  you  cannot 
say  that  you  feel  an  abiding  conviction,  to  a  moral  cer- 
tainty, of  the  guilt  of  the  accused.  By  a  reasonable  doubt 
is  not  meant  that  the  accused  may  possibly  be  innocent  of 
the  crime  charged  against  them,  but  it  means  some  actual 
doubt  having  some  reason  for  its  basis.  A  reasonable  doubt 
that  entitles  to  an  acquittal  is  a  doubt  reasonably  arising 
from  all  the  evidence  or  want  of  evidence  in  the  case. 
Given." 

We  do  not  deem  the  sixth  instruction  prejudicial.  If  it 
is  wrong,  it  is  favorable  to  the  accused.  •  They  may  not 
complain  of  it,  because  its  effect  before  the  jury  could  not 
well  be  otherwise  than  to  point  toward  an  acquittal.  It 
reads:  "You  are  instructed  that,  to  constitute  the  offense 
of  assault  with  which  these  defendants  are  charged,  an  in- 
tent to  do  injury  or  harm  or  some  other  unlawful  act 
toward  the  person  assaulted  is  necessary.  Acts  which  may 
be  sufficient  to  constitute  an  assault,  if  done  without  any 
intent  to  do  harm  or  injury  to  another,  or,  if  not  done 
in  the  perpetration  of  some  other  unlaw'ful  act,  do  not  con- 
stitute an  assault;  and,  before  one  can  be  found  guilty  of 
an  assault,  the  jury  must  believe  beyond  a  reasonable 
doubt  that  the  acts  constituting  the  assault  were  com- 
mitted with  such  intent  to  do  harm  or  injury  to  the  person  ' 
assaulted,  or  else  done  in  the  i)erpetration  of  some  other 
unlawful  act    Given." 

The  seventh  tells  the  jury  that  the  intent  "with  which  an 
act  is  done  is  a  mental  process,  and,  as  such,  generally  re- 
mains hidden  within  the  mind  where  it  is  conceived,  and 
is  rarely,  if  ever,  susceptible  of  proof  by  direct  evidence." 
That  may  all  be  true,  but  it  does  not  appear  in  what  way 
it  is  material  or  prejudicial. 

In  the  eighth  instruction  the  jury  are  told  that  the  tes- 
timony of  any  witness  who  wilfully  testifies  falsely  as  to 
a  material  fact  may  be  disregarded,  and  that  the  credi- 
bility of  the  witnesses  is  for  the  jury.  There  are  other 
statements  in  it  concerning  the  consideration  of  the  con-  i 

duct,  intelligence  and  fairness  of  the  witnesses  and  the 
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reasonableness  of  the  story  told  by  them.  This  is  a  sort 
of  stock  instruction  much  used  in  the  trial  of  cases^  and 
we  perceive  nothing  wrong  in  it 

The  ninth  instruction  relates  to  the  selection  of  a  fore- 
man. 

Several  afSdavits  were  filed  in  support  of  an  application 
for  a  new  trial.  They  purport  to  be  based  upon  newly 
discovered  evidence.  Apparently  they  aim  to  cr^te  the 
impression  that  the  prosecutrix  is  an  immoral  person.  That 
is  not  the  thing  to  be  determined  in  this  case.  The  ques- 
tion is  whether  the  parties  charged  are  guilty  of  an  as- 
sault on  Paulina  Schwint. 

The  brief  prepared  by  counsel  for  plaintiffs  in  error 
shows  a  great  deal  of  labor^  but^  as  we  understand  it^ 
section  8192,  Rev.  St  1913,  and  the  rule  of  this  court 
which  governs  the  preparation  of  briefs  in  such  cases  are 
disregarded.  The  brief  wholly  fails  to  make  a  specific 
statement  of  any  of  the  errors  sought  to  be  complained 
of.  There  are  four  alleged  assignments  of  error.  They 
seem  to  be  classifications  of  a  subject,  but  they  fail  to  tell 
us  what  is  wrong  with  the  proceedings  in  the  case.  Witt 
V.  Cal'dtrelly  supra. 

In  FirH  Nat  Bank  v.  Hedgecock,  supra,  it  is  said  in  the 
syllabus:  ^'The  statute  requires  that  the  brief  in  this 
court  shall  set  out  particularly  the  errors  asserted,  and 
assignments  not  so  made  and  definitely  discussed  in  the 
brief  will  not  ordinarily  be  considered.** 

We  quote  what  is  offered  in  the  brief.    The  heading  is: 

"Propositions  of  Law. 

"1.  Wherever  an  issue  is  suggested  by  the  testimony 
which  is  favorable  to  accused,  the  court  must  instruct  the 
jury  on  that  issue,  and  a  failure  to  do  so  is  reversible 
error.    ♦    *    ♦ 

"2.  The  court  must  give  an  affirmative  instruction  on 
every  theory  of  the  defense.  A  mere  negative  instruction 
will  not  answer.    A  failure  to  do  so  is  reversible  error. 
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"3.  If  an  instruction  tendered  is  faulty  or  erroneous, 
yet,  if  it  calls  the  attention  of  the  court  to  any  theory  of 
the  defense  supported  by  evidence,  it  is  erroneous  for  the 
court  to  fail  to  give  a  proper  instruction  covering  such 
theory.    ♦    ♦    ♦ 

H.  In  a  criminal  case,  where  an  issue  is  made  in  the 
evidence  of  a  defensive  character,  it  is  reiF^rsible  error 
where  there  is  no  instruction  expressly  authorizing  an 
acquittal." 

No  specific  error  is  charged  in  any  one  of  the  foregoing 
subdivisions.  In  another  and  diflFerent  place  these  subdi- 
visions might  not  be  without  merit,  but  we  do  not  think 
they  are  applicable  here.  Notwithstanding  that  fact  we 
have  read  the  evidence  and  studied  the  case,  and  find  the 
contention  of  plaintiffs  in  error  to  be  without  merit. 

The  judgment  of  the  district  court  is 

'.  KFTBMED, 

Lbtton,  J.,  not  sitting. 


Sedgwick,  J.,  dissents. 


Mabt  Yechout  bt  al.,  appellees,  v.  Chaeles  Tesnohlidek 
bt  al.,  appellants. 

Tiled  Decembbb  18,  1914.    No.  17,860. 

1.  TzlAl:  Ofeiting  Statement.  CoiiBiderable  latitude  must  be  allowed 
couneel  at  the  commencement  of  a  trial  in  making  the  opening 
statement  in  which  he  states  the  evidence  by  which  he  expects 
to  sustain  his  cause  of  action  or  defense.  The  mere  fact  that  he 
fails  to  prove  all  he  expected  to  prove,  if  true,  does  not  necessarily 
establish  the  fact  that  the  statement  was  intentionally  false. 

2.  Pleading:  Answeb:  New  Mattes.  "In  order  to  be  available  in  an 
action,  new  matter  constituting  a  defense  must  be  pleaded  in  the 
answer.  It  cannot  be  introduced  under  a  general  denial."  Oran  v. 
Houston,  46  Neb.  813. 

3.  Intoxicating  Liauors:  Action  on  Bond:  Defense.  In  an  action 
upon  a  saloon-keeper's  bond  for  damages  for  a  loss  of  means  of 
support  growing  out  of  the  sale  of  intoxicating  liquors  to  the 
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husband  and  father  of  plaintiffs,  the  fact  that  such  husband  and 
father  was  a  drinker,  or  even  a  drunkard,  before  the  time  charged 
as  the  beginning  of  the  sales  would  not  of  itself  defeat  a  recovery, 
if  liquors  sold  to  him  after  such  time  by  defendant  contributed  to 
keeping  him  in  that  condition. 

4.  Trial:  Instructions.  The  action  of  the  court  in  refusing  to  give 
instructions  asked  by  defendants,  and  which  is  assigned  for  error, 
is  examined,  and  no  prejudicial  error  found. 

6.  Constitutional  Law:  Slocumb  Act.  The  question  of  the  constitu- 
tionality of  the  act  of  1881,  commonly  known  as  the  "Slocumb 
Law"  (Rev.  St.  1913,  ch.  40)  having  been  passed  upon  so  often  by 
the  courts,  and  no  special  reason  being  assigned  in  the  brief  of 
defendants  why  or  how  the  act  is  violative  of  the  constitution, 
the  question  is  not  reexamined. 

Appeal  from  the  district  court  for  Douglas  county: 
Geoege  a.  Day,  Judge.    Affirmed, 

Alfred  G.  EUick  and  Albert  S.  Ritchie  for  appellant& 

H.  C.  Murphy  and  8.  L.  Winters,  contra. 

Eeesb,  C.  J. 

This  action  was  commenced  by  plaintiff,  the  wife  of 
James  Yechout,  against  defendant  Tesnohlidek  and  one 
iMacek,  and  the  surety  on  their  bonds,  as  saloon-keepers 
in  the  city  of  South  Omaha,  for  damages  growing  out  of 
the  sale  of  intoxicating  liquors  to  the  husband  of  plaintiff. 
A  jury  trial  was  had,  which  resulted  in  a  verdict  in  favor 
of  defendant  Macek  and  against  plaintiff,  and  in  favor 
of  plaintiff  and  against  Tesnohlidek  and  his  surety  for 
|2,Q00.  Judgment  of  dismissal  was  rendered  in  favor  of 
Macek,  and  judgment  in  favor  of  plaintiff  and  against  de- 
fendant Tesnohlidek  and  his  surety  for  the  said  sum  of 
?2,000,  from  which  he  and  his  surety  appeal. 

The  action  was  for  loss  of  support  and  the  debauching 
of  plaintiff's  husband  and  the  father  of  their  three  minor 
children,  who  joined  in  the  action  as  plaintiffs  by  their 
next  friend,  Mrs.  Yechout.  The  petition  sets  out  that  from 
the  1st  day  of  May,  1909,  to  May  1,  1910,  arid  during 
the  next  year  until  May  1,  1911,  defendant  Tesnohlidek 
was  a  licensed  saloon-keeper,  with  defendant,  the  Bankers 
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Surety  Company,  as  his  surety,  upon  the  liquor  dealer's 
bond.  It  is  alleged  that  Yechout,  the  husband  and  father, 
prior  to  May  1, 1909,  was  capable  of  earning,  and  did  earn, 
the  sum  of  f  5  a  day,  all  of  which  he  brought  to  his  home 
and  used,  and  caused  to  be  used,  for  the  maintenance  and 
support  of  the  family;  that  from  that  date  until  the  time 
of  the  commencement  of  the  suit  defendant  Tesnohlidek 
sold  and  gave  to  the  said  James  Yechout  intoxicating  li- 
quors in  large  quantities,  and  at  frequent  intervals,  there- 
by causing  him  to  be  a  confirmed  and  habitual  drunkard, 
and  for  that  reason  he  has  failed  to  contribute  to  the 
support  of  the  said  family;  that  he  has  become  an  imbecile, 
a  total  wreck,  mentally  and  physically,  and  that  said  con- 
dition has  become  permanent,  etc.  Damages  in  the  sum  of 
125,000  are  alleged,  and  judgment  for  that  sum  is  de- 
manded. 

Defendant  Tesnohlidek  filed  his  separate  answer,  in 
which  he  admitted  the  allegations  as  to  his  being  a  duly 
licensed  saloon-keeper  during  the  time  stated,  and  that  he 
gave  the  bond  with  surety  as  alleged,  and  denied  all  other 
allegations  of  the  petition.  The  Bankers  Surety  Company 
answered  by  way  of  a  general  denial,  and  alleged  the  un- 
constitutionality of  the  statute  upon  which  the  action  is 
founded,  for  the  reason  that  the  statute  violates  the  pro- 
visions of  subdivision  3,  sec.  8,  art.  I  of  the  constitution 
of  the  United  States,  wherein  it  is  provided  that  congress 
shall  have  power  to  regulate  commerce  among  the  several 
states,  and  also  violates  that  portion  of  section  1,  art.  XIV 
of  the  constitution  of  the  United  States,  which  provides: 
"No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  process  of  law ;  nor  deny  to 
any  i)erson  within  its  jurisdiction  the  equal  protection  of 
the  laws."  It  is  also  alleged  that  the  law  is  unconstitu- 
tional for  the  reason  that  it  violates  section  3,  art.  I  of 
the  constitution  of  this  state,  also  portions  of  section  15, 
art.  Ill  thereof. 


390  NEBRASKA  REPORTS.      [ Voc.  97 


Techout  y.  Tesnohlidek. 


1.  Of  the  errors  assigned  by  appellants,  the  first 
is  that  in  the  opening  statement  to  the  jury  counsel  in- 
dulged in  inflammatory  and  baseless  appeals  to  the  jury  in 
stating  what  facts  plaintiff  expected  to  prove  by  the  testi- 
mony of  witnesses  thereafter  to  be  introduced.  These 
statements  referred  to  a  cupboard,  a  saw,  and  a  pipe,  which, 
it  was  claimed,  defendants  took  and  received  from  plain- 
tiff's husband  in  payment  for  liquor  bills,  and  also  that 
plaintiff,  on  account  of  her  husband's  drunkenness,  locked 
their  children  in  their  home  and  worked  in  a  pajcking  house 
in  order  to  maintain  the  family.  It  may  be  remarked  that 
there  was  some  evidence  submitted  in  support  of  these 
statements,  though  in  some  instances  it  was  slight.  In 
making  the  opening  statements  to  a  jury,  the  plaintiff  is 
entitled  to  "briefly  state  his  claim,  and  may  briefly  state 
the  evidence  by  which  he  expects  to  sustain  it."  Rev.  St. 
1913,  sec.  7846.  In  all  cases  considerable  latitude  must 
be  allowed  in  the  statement  of  what  the  party  "expects" 
to  prove.  The  fact  that  he  may  fail  to  establish  the  facts 
which  he  may  have  expected  to  prove  does  not  necessarily 
establish  the  fact  that  the  statement  was  intentionally 
false.  The  incidents  referred  to,  even  if  not  proved-,  were 
of  a  trivial  matter,  not  material  to  a  recovery,  and  we 
cannot  conceive  of  any  prejudice  resulting  therefrom. 

2.  It  is  next  contended  that  the  trial  court  erred  in 
giving  the  eighth  instruction  to  the  jury.  The  instruction 
is  as  follows:  "You  are  further  instructed  that  it  is  not 
pleaded  in  any  of  the  defendants'  answers  that  plaintiffs 
consented  or  acquiesced  in  the  sale  or  furnishing  of  liquor 
by  defendant  saloon-keepers  to  James  Yechout,  or  that 
Mary  Yechout  herself  furnished  liquor  to  her  husband, 
and  you  are  therefore  instructed  that  this  would  not  be 
a  defense  to  this  action,  and  you  are  hereby  directed  to 
disregard  all  testimony  upon  this  question."  The  law  of 
this  instruction  is  fully  settled  in  Oran  v.  Houston,  45 
Neb.  813,  830,  wherein  it  is  said:  "The  consent  or  ac- 
quiescence of  Mrs.  Houston  to  the  giving  or  sale  of  liquors 
to  her  husband  was  matter  constituting  an  affirmative  de- 
fense, even  if  it  could  be  allowed  in  any  degree  as  a  de- 
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fense,  and  to  be  available  must  haine  been  pleaded,  and 
this  was  not  mentioned  in  the  answer,  and  could  not 
have  been  taken  advantage  of  under  general  denial,  hence 
this  assignment  is  clearly  without  merit  New  matter  con- 
stituting an  entire  or  partial  defense  to  a  cause  of  action 
must  be  pleaded  in  the  answer  and  cannot  be  shown  or 
made  available  under  a  general  denial."  As  there  was  no 
defense  of  the  kind  pleaded,  we  need  give  no  further  at- 
tention to  the  subject.  It  may  be  said,  however,  that  it 
was  held  in  Klimerit  v.  Corcoran^  51  Neb.  142,  that  the  fact 
that  plaintiff  furnished  liquor  to  and  drank  with  her  hus- 
band constituted  no  defense  to  the  action.  The  instruction 
was  correct  even  upon  that  theory. 

3.  It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  instruction  numbered  5  asked  by  defendant  insurance 
company.  The  instruction  is  as  follows:  "You  are  in- 
structed that  there  can  be  no  recovery  by  the  plaintiffs 
herein  for  loss  of  means  of  support  if  you  should  find 
that  there  has  been  no  diminution  thereof  since  May  1, 
1909.^'  There  was  evidence  that  there  was  a  loss  of  means 
of  support  after  the  date  named  in  the  instruction,  but  we 
think  this  could  make  no  difference  under  the  provisions 
of  sections  3859  and  3862,  Rev.  St.  1913,  of  the  act  known  as 
the  "Slocumb  Law."  While  it  might  be  proper  for  the 
jury  to  consider  all  the  circumstances  of  the  case,  the  fact 
that  the  drinker  was  disqualified  before  a  certain  date 
could  not  justify  the  seller  of  the  liquor  in  keeping  him  in 
that  condition  during  a  later  time. 

A  number  of  errors  are  based  upon  the  refusal  to  give 
instructions,  all  of  which  we  have  examined,  but  find  that 
the  questions  presented  have  all  been  passed  upon  by  this 
court,  and  are  satisfied  that  there  is  no  merit  in  the  con- 
tentions. 

There  is  no  discussion  in  appellants'  brief  of  why  or  how 
the  law  under  which  this  action  is  brought  is  violative 
of  either  the  constitution  of  the  United  States  or  of  this 
state.  Since  both  the  supreme  court  of  this  state  and  of 
the  United  States  have  passed  upon  the  question,  we  are 
not  called  upon  to  review  the  many  decisions  therein.    The 
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law  was  enacted  in  1881,  and  has  been  attacked  upon  every 
point  since  Pleuler  v.  State,  11  Neb.  547,  decided  at  the 
July  term  of  that  year,  and  we  must  be  excused  from  en- 
tering that  field,  in  the  absence  of  specific  directions. 

Finding  no  error  in  the  record  justifying  a  reversal  of 
the  judgment,  it  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Eli  H.  Cox,  appell^vnt,  v.  C.  C.  Ellsworth  et  al., 

APPELLEES. 
Filed  Decembeb  18,  1914.    No.  17,890. 

1.  BiUs  and  Notes:  Principal  and  Subbty:  Pabol  ESvidenck.  In  an 
action  by  an  alleged  assignee  of  two  promissory  notes,  In  which 
it  is  averred  that  defendant  signed  as  principal  and  plaintiff  as 
surety,  and  each  had  paid  one-half  of  the  debt,  the  suit  being  for 
the  recovery  of  the  one-half  paid  by  plaintiff,  and  defendant  an- 
swered that  they  each  had  signed  as  surety  under  an  oral  agree- 
ment that  if  the  notes  were  not  otherwise  paid  each  was  to  pay 
one-half,  and  each  had  so  paid,  oral  proof  of  such  agreement  was 
properly  admitted  for  the  purpose  of  ascertaining  the  rights  of 
the  parties  as  between  themselves. 

2.  Trial:  Verdict:  Presumption.  Where  two  persons  were  sued  as 
defendants  and  the  verdict  was  in  favor  of  plaintiff  and  against  one 
of  the  defendants,  and  silent  as  to  the  other,  and  is  received  by 
the  court,  without  objections  or  question  by  the  parties,  and  there 
is  sufficient  proof  to  justify  a  verdict  in  favor  of  such  defendant, 
the  Judgment  rendered  on  such  verdict  will  not  be  reversed  on 
that  ground;  the  presumption  being  that  the  Jury  found  in  favor 
of  the  defendant  not  referred  to  in  the  verdict 

3.  Instructions  examined,  and  no  prejudicial  error  found  in  them. 

Appeal   from   the  district   court   for  Adams   county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

John  C.  Stevens,  for  appellant 

Tibhets,  Morey  d  Fuller  and  J,  E.  Willits,  contra. 
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Beese,  C.  J. 

This  ifl  an  appeal  from  the  district  court  for  Adams 
county.  Plaintiff,  Eli  H.  Cox,  brought  suit  against  the 
defendants,  C.  C.  Ellsworth  and  S.  J.  Boemer,  and  alleged 
in  his  petition  that  on  the  28th  day  of  June,  1907,  the 
defendants  made  their  two  promissory  notes  to  the  Clark 
Implement  Company  in  the  sum  of  f 708.50;  that  about 
the  1st  day  of  December,  1907,  the  notes  matured;  that 
plaintiff  signed  said  notes  as  surety  at  the  request  of 
defendants;  that  at  their  maturity  the  defendant  Boemer 
paid  one-half  thereof,  and  agreed  with  plaintiff  "to  pay 
the  other  half  as  soon  as  he  could;"  that  the  notes  were 
the  joint  notes  of  the  defendants;  that  upon  the  maturity 
thereof  plaintiff  was  compelled  to  pay  the  sum  of  |365, 
and  took  an  assignment  of  said  notes  from  the  Clark  Im- 
plement Company;  that  no  part  of  said  indebtedness  had 
been  paid;  that  said  notes  drew  6  per  cent,  interest  from 
the  dates  thereof;  and  that  there  was  due  from  defendants 
to  plaintiff  the  sum  of  |365,  and  interest  |93.99.  Judg- 
ment was  demanded  for  the  sum  of  f458.99,  with  interest 
at  the  rate  of  6  per  cent,  from  the  date  of  the  petition, 
and  for  costs  of  suit. 

Defendant  Ellsworth  answered  by  a  general  denial,  and 
allied  that  he  was  only  a  nominal  party  to  the  transac- 
tion ;  that  the  notes  were  giTien  for  a  threshing  outfit,  with 
the  express  understanding  that,  if  he  failed  to  operate 
said  threshing  outfit,  then  and  in  that  event,  upon  his 
return  and  surrender  of  the  outfit,  the  transaction  would 
be  settled,  and  he  would  be  relieve  from  all  liability  on 
said  notes;  that  he  had  long  since  performed  all  on  his 
part  to  be  i)erf ormed ;  that  the  consideration  for  said  notes 
was  satisfied  and  returned,  and  plaintiff  had  no  cause  of 
action  against  him ;  that  he  returned  and  duly  surrendered 
said  threshing  outfit,  and  thereby  satisfied  and  discharged 
his  obligation  on  said  notes,  which  are  now  and  have  been 
for  the  past  several  years  paid  and  satisfied  so  far  as  he 
is  concerned. 

Defendant  Boemer  answered:  (1)  By  a  special  ap- 
pearance objecting  to  the  jurisdiction  of  the  court  over 
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him,  on  the  ground  that  he  was  not  properly  joined  as  a 
defendant,  there  being  no  joint  liability  between  him  and 
defendant  Ellsworth  to  plaintiff  on  the  averments  of  plain- 
tiff's petition,  he  being  a  nonresident  of  Adams  county, 
and  the  only  service  of  summons  being  had  upon  him  was 
in  Nuckolls  county,  the  place  of  his  residence;  (2)  that, 
without  confessing  the  jurisdiction  of  the  court  over  him, 
he  alleged  that  on  June  21,  1907,  he,  as  the  local  agent  of 
the  Clark  Implement  Company  at  Lawrence,  Nuckolls 
county,  took  an  order  from  C.  C.  Ellsworth  for  one  com- 
plete Russell  &  Company  threshing  rig,  including  engine, 
separator  and  equipment,  for  the  agreed  price  of  f 2,643; 
that  said  Clark  Implement  Company  refused  to  deliver 
the  property  to  Ellsworth  without  additional  security  on 
the  two  notes  on  which  this  suit  is  brought,  being  the 
first  notes  to  mature,  and  it  was  agreed  between  plaintiff, 
who  represented  said  company,  and  this  defendant  that 
they  each  would  sign  said  notes  with  said  Ellsworth  aB 
sureties  to  said  comi>any,  and  on  account  thereof  plain- 
tiff and  the  answering  defendant,  on  the  28th  day  of  June, 
1907,  on  the  delivery  of  said  property  to  said  Ellsworth, 
each  signed  said  notes  as  sureties  for  said  Ellsworth,  one 
note  thereof  being  for  |125,  due  September  1,  1907,  and 
one  for  |582.50,  due  December  1,  1907;  that  Ellsworth 
failed  to  pay  the  notes,  and  plaintiff  and  defendant  on  the 
18th  day  of  November,  1907,  each  paid  to  said  Clark  Im- 
plement Company  the  sum  of  $363.70,  being  the  principal 
and  interest  on  said  notes,  defendant  paying  to  plaintiff 
the  sum  of  |21.25,  being  one-half  the  commission  on  said 
notes.  Plaintiff  replied  to  both  answers  by  a  general  de- 
nial. 

A  jury  trial  was  had,  which  resulted  in  a  verdict  finding 
for  plaintiff  and  against  defendant  Ellsworth  for  the  sum 
of  f461.54.  There  was  no  finding  either  in  favor  of  or 
against  defendant  Boemer.  Plaintiff  filed  a  motion  for  a 
new  trial,  the  grounds  assigned  being  a  defect  in  the  ver- 
dict, because  there  was  no  finding  in  favor  of  or  against 
Boemer;  that  the  verdict  was  not  sustained  by  suiScient 
evidence ;  that  the  verdict  was  contrary  to  law ;  for  errors 
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of  law  occurring  upon  the  trial ;  for  erroneous  instructions 
duly  excepted  to;  and  "because  of  conflicting  instructions 
given  by  the  court  to  the  jury.'^  The  motion  was  over- 
ruled, judgment  entered  upon  the  verdict,  and  plaintiff  ap- 
peals. 

The  evidence  was  substantially  in  harmony  with  the 
pleadings,  each  party  testifying  in  support  of  the  issues 
presented  by  him.  That  the  evidence  was  conflicting  may 
readily  be  surmised.  The  two  notes  described  in  the  plead- 
ings were  signed  by  plaintiff  and  Boemer,  as  well  as  by 
Ellsworth,  the  alleged  purchaser  of  the  "threshing  out- 
fit" The  contract  of  purchase  and  all  the  other  notes  were 
signed  by  Ellsworth  and  Boemer.  Plaintiff  claims  that 
Ellsworth  and  Boemer  were  principals  in  the  purchase,^ 
and  that  he  signed  the  first  two  notes  as  surety  for  both 
the  others,  and  that,  having  to  pay  one-half  the  amount  due 
thereon,  he  was  entitled  to  recover  that  amount  from  both 
the  others.  Boemer  claims  that  he  was  only  a  cosurety 
with  plaintiff  on  the  two  notes,  and,  having  paid  one-half 
the  amount  due,  and  plaintiff  the  other  half,  there  was  no 
further  contribution  required  from  him.  Ellsworth  seemed 
to  think  that  he  was  only  a  nominal  party  to  the  purchase 
of  the  thresher,  and  that  by  returning  it  after  using  it  for 
a  time  all  obligation  on  his  part  terminated. 

From  the  verdict  it  appears  that  Boemer^s  contention^ 
as  to  his  relation  to  the  two  notes,  was  found  in  his  favor, 
viz.,  that  he  signed  the  two  notes  as  surety,  and  as  between 
himself  and  plaintiff  he  had  paid  all  he  was  liable  for,  and 
therefore  his  name  does  not  occur  therein,  it  goes  without 
saying  that  the  court  should  not  have  received  the  ver- 
dict without  correction;  but  it  was  received  without  ob- 
jection from  counsel,  and  we  must  presume  that  it  was 
satisfactory  to  all  concerned.  We  do  not  see  that  plaintiff 
is  in  any  condition  to  complain.  The  verdict  was  a  suffi- 
cient finding  that  plaintiff  was  entitled  to  a  judgment 
against  Ellsworth  for  the  amount  which  he  had  paid.  Had 
plaintiff  desired  a  finding  as  to  Boemer,  he  could  have 
had  it  by  objecting  to  the  form  of  the  verdict. 
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The  court  instructed  the  jury  that,  if  they  found  from 
the  evidence  that,  as  to  the  two  notes,  plaintiff  and  Boemer 
agreed  as  between  themselves  to  assume,  each,  equal  lia- 
bility, and  that  each  paid  one-half  of  the  notes,  their  ver- 
dict should  be  in  favor  of  defendant  Boemer.  There  was 
CA^idence  sufficient  to  justify  such  an  instruction.  The 
court  also  instructed  the  jury  to  return  a  verdict  in  favor 
of  plaintiff  and  against  Ellsworth  for  whateiner  plaintiff 
"may  have  i>aid  as  surety  on  the  notes  in  question,  if  from 
the  evidence  you  find  that  he  signed  them  as  surety." 
These  instructions  are  both  criticised  as  erroneous,  on  the 
ground  that  Ellsworth's  contention  was  that  he  had  noth- 
ing to  do  \\ith  the  purchasing  of  the  threshing  outfit; 
but  we  are  unable  to  see  the  force  of  the  contention,  when 
applied  to  the  relations  between  plaintiff  and  Boemer. 
Whether  Ellsworth  was  the  principal  on  the  notes  or  not, 
if,  as  between  themselves,  plaintiff  and  Boemer  had  signed 
as  sureties  and  under  the  agreement  had  fully  executed 
and  carried  out  their  plans,  each  paying  onehalf,  that 
would  end  the  matter  as  between  them.  We  can  see  no  ob- 
jection to  the  instructions,  which  could  prejudice  plain- 
tiff. 

This  question  is  propounded  by  plaintiff:  "Did  the 
court  err  in  permitting  oral  testimony  in  evidence  in  rela- 
tion to  the  capacity  in  which  Boemer  signed  the  contract 
and  notes?"  As  between  plaintiff  and  Boemer,  we  think 
not.  We  must  remember  that  the  contest  in  this  case  is 
not  between  the  makers  and  the  payee  of  the  notes.  So 
far  as  the  payee  is  concerned,  the  notes  were  paid.  The 
implement  company  had  no  further  demands.  The  con- 
test was  between  the  two  who  had  paid  the  notes  in  ques- 
tion. Oral  proof  of  the  agreement  as  between  themselves 
was,  we  think,  properly  admitted  and  submitted  to  the 
jury. 

We  are  unable  to  detect  any  prejudicial  error  in  the 
judgment  which  was  not  waived. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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Tom  Curtis  v.  State  op  Nebraska. 

Filed  December  18,  1914.    No.  18,745. 

1.  Gximlnal  Law:  Verdict:  Conflictino  Evidence.  Where  the  evidence 
is  conflicting,  it  is  the  province  of  the  trial  jury  to  pass  upon  the 
testimony,  and,  unless  the  finding  is  clearly  wrong,  it  is  final.  This 
rule  applies  with  equal  force  to  the  testimony  in  a  criminal  prose- 
cution as  in  a  civil  suit. 

2.  Bobbery:  Sufficiency  o^  Bvidencb.  The  evidence  is  held  sufiiclent 
to  sustain  the  verdict 

3.  Criminal  Law:  Instructions:  Failure  to  Define  Lessee  Offense. 
"In  a  prosecution  for  a  felony,  error  cannot  be  predicated  upon 
the  failure  of  the  trial  court  to  define  a  lesser  offense  included 
in  the  crime  charged,  unless  requested  so  to  do."  Barr  v.  State, 
45  Neb.  458. 


4.  :  :  Intoxication  of  Accused.    The  same  rule  must  be 

applied  when  the  evidence  establishes  the  fact  of  the  intoxication 
of  the  accused  and  no  instruction  was  requested  upon  that  point. 

Error  to  the  district  court  for  Dakota  county:  Wiluam 
H.  Westovbr,  Judge.    Affirmed. 

J.  J.  McAllister  and  George  W.  Learner,  for  plaintiff  in 
error. 

Orant  O.  Martin,  Attorney  General,  and  Frank  E,  Edg- 
erton,  contra. 

Bbese,  C.  J. 

Plaintiff  in  error,  who,  for  convenience,  will  hereafter 
be  referred  to  as  defendant,  was  convicted  in  the  district 
court  for  Dakota  county  of  the  crime  of  robbery.  He  al- 
leges error,  and  brings  the  cause  to  this  court  for  review 
by  proceedings  in  error. 

The  information  is  in  the  usual  form,  charging  that 
defendant  and  one  John  Gill  on  the  27th  day  of  October, 
1913,  robbed  John  R.  Deater  of  a  purse,  of  the  value  of 
25  cents,  and  four  |20  bills,  currency  of  the  United  States, 
the  property  of  the  said  John  R.  Deater.    The  parties  ac- 
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cused  were  granted  separate  trials,  and  defendant  was 
first  placed  upon  trial,  which  resulted  in  a  verdict  of  guilty, 
i^ith  judgment  and  sentence  as  above  indicated. 

The  theory  of  the  prosecution,  as  shown  by  the  testi- 
mony of  witnesses  on  the  part  of  the  state,  was  that  de- 
fendant and  Gill  met  Deater  in  the  city  of  Sioux  City, 
Iowa,  and  all  drank  intoxicating  liquors  until  all  became 
highly  intoxicated,  when  they,  with  one  or  two  others, 
left  Sioux  City  and  came  to  South  Sioux  City,  in  this  state, 
intending  to  engage  in  a  more  degrading  debauch  in  the 
latter  town  in  visiting  houses  of  prqstitution  in  that  neigh- 
borhood; that  they  rode  upon  street  cars  to  near  where 
they  desired  to  alight,  but  by  some  means  they  failed  to 
leave  the  car  at  the  desired  place  for  leaving  the  street 
car  line;  that  at  South  Sioux  City  they  entered  saloons  and 
completed  the  filling  up  process  until  all  were  beastly 
drunk;  that  after  leaving  the  street  car  they  sought  to 
reach  their  destination  by  walking  on  the  public  highway ; 
that  after  following  the  road  some  distance  defendant 
and  Gill  assaulted  Deater,  got  him  down,  and  robbed  him 
of  something  like  f 80,  left  him  lying  in  the  road,  jumped 
over  a  nearby  fence,  entered  a  cornfield,  where  they  were 
soon  out  of  sight,  and  temporarily  made  their  escape,  be- 
ing captured  that  evening  not  far  distant  from  the  neigh- 
borhood of  the  alleged  crime.  It  seems  that  Deater  had 
succeeded  in  making  the  regulation  fool  of  himself  by  his 
drinking,  making  himself  obnoxious  to  the  Sioux  City  sa- 
loon-keepers by  singing  in  the  saloons  to  such  an  extent 
that  he,  with  his  associates,  had  been  requested  to  be  less 
noisy  or  leave  the  saloon.  It  is  said  that  in  his  intoxica- 
tion he  displayed  quite  a  roll  of  bills,  declared  that  he  was 
the  son  of  the  late  Jesse  James,  and  indeed  and  in  fact  a 
wonderful  character.  He  was  about  22  years  of  age,  while 
defendant  was  about  28  and  Gill  about  30. 

It  could  serve  no  good  purpose  here  to  recount  the  facts 
testified  to  by  the  state's  witnesses,  as  there  was  a  conflict 
upon  every  material  feature  of  the  case,  the  state's  wit- 
nesses being  flatly  contradicted  in  many  particulars,  yet, 
if  the  state's  witnesses  testified  to  the  truth,  there  was 
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amply  sufficient  evidence  to  sustain  the  verdict.  It  is  well 
understood  by  the  profession  that,  where  there  is  a  con- 
flict, it  is  the  province  of  the  jury  to  weigh  the  evidence 
and  pass  on  the  questions  of  fact  presented.  We  are  satis- 
fied with  the  verdict,  and  cannot  reverse  the  judgment  on 
the  ground  of  the  insufficiency  of  the  evidence. 

Of  the  errors  of  law  relied  upon  for  a  reversal  of  the 
judgment,  the  first  is  that  the  district  court  erred  in  not 
instructing  the  jury  that  they  might  find  defendant  guilty 
of  larceny  from  the  person,  or  of  any  one  or  more  of  the 
forms  of  criminal  assault  included  in  the  crime  charged  in 
the  information.  It  is  scarcely  necessary  to  examine  this 
question,  for  the  reason  that  error  cannot  be  predicated 
thereon  without  having  called  the  attention  of  the  trial 
court  to  the  subject  by  some  form  of  request  for  such  a 
charge,  and  that  the  better  rule  is  that  suitable  instruc- 
tions be  prepared  and  submitted  to  the  court,  thereby  ob- 
taining a  ruling  thereon,  which,  if  adverse,  would  consti- 
tute a  foundation  for  review. 

The  second  ground  discussed  in  the  brief  is  that  the 
court  erred  in  not  giving  an  instruction  advising  the  jury 
on  the  question  of  the  intoxication  of  the  defendant  as  af- 
fecting criminal  intent  or  as  affecting  the  degree  of  the 
offense  charged  and  as  an  excuse  for  the  crime  allied. 
Here  we  are  met  with  the  same  objection  as  in  the  former 
assignment.  No  request  for  an  instruction  upon  that  sub- 
ject was  made.  The  rule  is  well  settled  in  this  state.  Bcwr 
t?.  State,  45  Neb.  458,  and  cases  there  dted.  Both  conten- 
tions are  without  merit. 

Finding  no  reversible  error  in  the  judgment  and  sentence 
of  the  district  court,  they  are 

Affirmed. 

Fawgbtt  and  Sedgwick,  JJ.,  not  sitting. 
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WiLLLiAM  Norman  et  al.,  appbllebs,  v.  William  T. 

KuSBLy  APPELLANT. 
Filed  Decbmbeb  18,  1914.    No.  17,924. 

1.  Wat«n:  Obstbuctioiv  or  Stream:  Right  to  Use  of  Water.  One 
whose  premises  are  situated  on  a  stream  of  water  will  not  be 
permitted  to  obstruct  the  natural  flow  of  the  stream  in  such  a 
manner  as  to  deprive  another,  who  is  rightfully  In  possession  of 
a  tract  of  land  situated  on  the  stream  below,  of  water  for  domestic 
use,  including  water  for  his  stock,  unless  such  use  will  deprive  the 
upper  proprietor  of  water  necessary  for  his  own  use. 

2.  :  :  .    Where  the  testimony  clearly  shows  that 

the  upper  proprietor  has  obstructed  the  flow  of  the  stream  in 
such  a  manner  as  to  wilfully  deprive  another  of  the  use  of  water 
for  the  purposes  above  mentioned,  and  that  the  upper  proprietor 
had  no  use  for  the  water  for  irrigation  or  other  purposes,  he  will 
.be  liable  for  all  the  damages  occasioned  thereby.  The  question  of 
riparian  rights  does  not  arise  in  such  a  case. 

3.  Appeal:  Affirmance.  Where  plaintiffs'  claim  for  damages  and 
defendant's  counter-claim  for  trespass  by  plaintifTs*  cattle  are  sub- 
mitted to  the  jury  under  proper  instructions,  the  verdict  will  not 
be  set  aside,  unless,  upon  the  whole  record,  it  appears  to  be  clearlr 
wrong. 

4.  Ibstructions  examined,  and  found  to  contain  no  reversible,  error. 


Appeal  from  the  district  court  for  Dawes  county*- 
William  H.  Westovbe,  Judge.    Affirmed. 

A.  W.  Crites  and  Dolezal  d  Johnson,  for  appellant. 

Earl  McDowell  and  Burkett,  Wilson  d  Broum,  contra. 

Barnes,  J. 

Action  in  the  district  court  for  Dawes  county  for  dam- 
ages alleged  to  have  accrued  to  plaintiffs  by  depriving 
their  cattle  of  water  during  the  month  of  August,  1911. 

The  plaintiffs  alleged,  in  substance,  that  they  leased  the 
southeast  quarter  of  section  4,  township  32,  range  51  west, 
in  said  county,  for  the  purpose  of  pasturing  their  cattle 
thereon ;  that  a  stream  of  water,  called  Little  Cotton  Wood 
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creek,  ran  through  a  comer  of  said  tract  of  land,  and  af- 
forded a  sufficient  amount  of  running  water  to  supply 
plaintiffs'  cattle,  but  for  the  wrongful  acts  of  the  defend- 
ant; that  defendant  owned  a  tract  of  land  through  which 
the  Little  Cotton  Wood  creek  ran  adjoining  plaintiffs'  land,, 
which  was  situated  up  the  stream  from  the  plaintiffs'  pas- 
ture; that  defendant  had  constructed  a  dam  in  the  said 
creek,  on  his  own  land,  and  had  used  some  water  out  of 
the  stream  for  the  purpose  of  irrigation ;  that,  as  soon  as 
plaintiffs  turned  their  cattle  into  the  pasture  above  men- 
tioned, the  defendant  notified  them  to  take  them  away,  and 
pnt  a  slushboard  on  his  dam,  opened  the  headgate  to  hi& 
irrigation  ditch,  and  entirely  stopi)ed  the  flow  of  the  stream 
through  plaintiffs'  pasture,  thereby  depriving  their  cattle 
of  water;  that  they  were  compelled  to,  and  did,  put  up  a 
windmill  and  tank,  and  constructed  a  well  for  the  purpose 
of  watering  their  stock ;  that,  before  they  could  complete 
their  improvement  and  provide  water  for  their  stock,  their 
cattle  suffered  for  the  want  thereof,  and  fell  off  in  weight 
and  condition,  to  their  damage  in  the  sum  of  f2,160,  for 
which  they  prayed  judgment. 

The  defendant,  by  his  answer,  alleged  that  he  had  a 
lease  on  the  southeast  quarter  of  section  4,  township  32,. 
range  51  west,  and  that  plaintiffs  were  trespassers  there- 
on. Defendant  denied  the  allegations  of  the  petition,  and 
set  up  a  claim  of  right  to  the  water  taken  by  him.  Defend- 
ant made  a  counter-claim  of  |250  for  damages  to  his  crop 
of  hay,  alfalfa  and  com  by  the  plaintiffs'  cattle,  which  he 
alleged  had  trespassed  on  his  premises.  The  allegations  of 
the  answer  were  denied  by  a  reply.  The  cause  was  tried  to 
a  jury,  and  a  verdict  was  rendered  for  plaintiffs  for  the 
sum  of  1397.50.  A  motion  for  a  new  trial  was  overruled, 
judgment  was  rendered  on  the  verdict,  and  the  defendant 
has  appealed. 

The  appellant,  by  his  brief,  has  presented  the  following 
questions  for  the  consideration  of  the  court:  First.  Is 
the  verdict  supported  by  the  evidence?  Second.  Did  the 
court  err  in  his  instructions  to  the  jury? 

97  Neb.  26 
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As  to  the  first  assignment  of  error,  the  evidence  dis- 
closes that  plaintiffs  produced  a  lease  of  the  premises  in 
question  from  the  owner  thereof,  duly  executed,  which 
was  introduced  in  evidence.  The  defendant,  on  this  ques- 
tion, failed  to  introduce  any  testimony  showing,  or  tend- 
ing to  show,  that  he  had  any  right  to  the  possession  of 
the  land  in  question.  The  testimony  shows,  that,  acting 
under  their  lease,  the  plaintiffs  commenced  to  turn  their 
stock  into  the  pasture  about  the  first  days  of  August,  1911, 
and  by  the  middle  of  August  had  placed  about  309  head  of 
cattle  therein;  that  at  the  time  they  turned  their  cattle 
into  the  pasture  there  was  a  sufficient  amount  of  water 
flowing  through  the  creek  to  supply  their  stock.  As  soon 
as  defendant  discovered  that  plaintiffs  had  turned  the 
stock  into  the  pasture,  he  nailed  a  slushboard  on  his  dam, 
opened  up  the  headgate  to  his  irrigation  ditch,  and  entirely 
stopped  the  flow  of  water  in  the  stream  through  the  plain- 
tiffs' pasture.  It  appears  that,  when  the  flow  of  water 
in  the  stream  through  the  pasture  stopped,  one  of  the 
plaintiffs  went  up  to  the  defendant's  dam  and  examined 
the  condition  of  it  He  testified  that  the  slushboard  was 
on  the  dam  and  was  banked  up  with  dirt;  that  he  examined 
the  head  of  water  at  the  headgate  of  the  defendant's  irri- 
gation ditch,  which  he  found  was  opened,  and  the  depth 
of  water  running  through  the  ditch  at  that  time  was  at 
least  eight  inches;  that  the  water  flowed  out  into  the  de- 
fendant's meadow  and  away  from  the  creek;  that  there 
was  practically  no  water  flowing  down  the  creek  below  the 
defendant's  dam;  that  there  was  a  little  seepage  through 
the  dam,  which  was  scarcely  enough  to  be  noticed;  that 
this  condition  continued  from  about  the  12th  day  of  Au- 
gust until  the  2d  day  of  September;  that  during  the  mean- 
time plaintiffs'  cattle  were  simply  famishing  for  want  of 
water;  that  they  broke  through  the  fences,  and  would  go 
tearing  all  around  the  pasture  trying  to  get  out;  that 
plaintiffs  then  started  to  put  in  a  windmill  to  supply 
water  for  the  cattle,  but  it  took  ten  days  before  they 
could  get  it  in  operation.  During  that  time  the  cattle 
occasionally  broke  through  the  fences,  and  plaintiffs  had 
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to  repair  them;  that  they  were  obliged  to  keep  a  watch 
upon  the  cattle  day  and  night;  that  after  the  water  was 
restored  they  had  no  further  trouble;  that  they  expended 
in  constructing  the  windmill  at  least  f200;  that  they  had 
plenty  of  water  after  the  improvement  was  completed, 
which  was  on  the  2d  day  of  September.  It  appears  from 
the  testimony  that  the  slushboard  was  pounded  down  on 
defendant's  dam  so  tight  that  no  water  could  go  through, 
except  just  the  natural  seepage;  that  the  water  was  all 
running  through  the  headgate  to  his  irrigation  ditch ;  that 
at  that  time  defendant's  crop  was  all  made,  and  he  had 
nothing  to  irrigate. 

As  to  the  condition  of  plaintiffs'  cattle,  the  testimony 
shows  that  they  had  shrunk  in  weight;  that  they  were 
just  nulling  around  the  pasture  all  the  time;  and  that  they 
shrank  frofii  65  to  75  i>ounds  a  head.  The  testimony  also 
shows  that  plaintiffs  complained  to  the  state  board  of  ir- 
rigation that  the  defendant  was  depriying  them  of  water 
for  their  stock ;  that  Mr.  Francis,  an  assistant  to  the  state 
engineer,  and  Mr.  Cripps,  a  man  he  sometimes  employed 
to  do  the  work  for  him  when  he  could  not  do  it  himself, 
went  to  the  defendant's  dam  and  lifted  the  slushboard 
so  as  to  let  the  water  flow  down  the  channel  of  the  stream, 
and  adjusted  the  defendant's  headgate  to  his  irrigation 
ditch ;  that  plaintiffs  again  complained,  and  the  assistant 
engineer  again  risited  the  defendant's  dam  and  found 
the  slushboard  nailed  down  and  banked  up  with  dirt,  and 
that  all  the  water  was  going  through  defendant's  irriga- 
tion ditch;  that  he  again  raised  the  slushboard  and  ad- 
justed the  headgate.  The  testimony  shows  that  before  de- 
fendant nailed  down  the  slushboard  on  his  dam  there  was 
a  good  steady  flow  of  water  down  the  stream,  sufficient  for 
domestic  use,  and  to  supply  water  for  the  use  of  plaintiffs' 
cattle.  The  testimony  also  shows  that  the  defendant  was 
seen  frequently  at  his  dam  with  a  shovel  on  his  back. 

Mr.  Francis  testified,  in  substance,  that  he  was  super- 
intendent of  the  district  where  the  defendant's  dam  was 
situated;  that  he  was  at  the  headgate  of  the  defendant's 
irrigation  project;  that  the  defendant  had  a  dam  in  the 
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creek,  and  had  a  ,box  running  out  into  the  pond  above  his 
dam ;  that  there  was  very  little  water  going  through  the 
dam ;  that  he  told  the  defendant  that  the  water  was  needed 
for  domestic  purposes,  and  he  must  put  up  a  hea:dgate  that 
the  witness  could  regulate;  that  defendant  had  a  dam  to 
begin  with,  and  on  top  of  the  dam  he  had  a  slushboard  so 
as  to  raise  it  and  turn  the  volume  of  water  into  his  irriga- 
tion ditch ;  that  witness  pried  oflE  the  slushboard,  but  that 
he  could  not  shut  the  defendant's  headgate,  and  he  there- 
fore filled  it  with  dirt  so  that  he  could  turn  some  water 
down  the  creek;  that  his  assistant,  Mr.  Cripps,  was  with 
him  the  second  time  when  he  visited  the  defendant's  dam. 
Several  witnesses  testified  as  to  the  condition  of  the  plaiif- 
tiffs'  cattle,  and  placed  the  shrinkage  as  high  as  70  pounds 
a  head. 

Without  further  discussion  of  the  evidence,  it  is  su£B- 
cient  to  say  that  plaintiffs'  cattle  were  damaged  by  being 
deprived  of  water  during  the  month  of  August  to  a  large 
amount 

The  defendant,  by  his  evidence,  failed  to  deny  any  of  tlie 
material  facts  testified  to  by  plaintiffs'  witnesses,  and  in- 
troduced no  evidence  showing,  or  tending  to  show,  any 
right  on  his  part  to  maintain  the  slushboard  on  his  dam, 
and  thus  turn  the  water  into  his  irrigation  ditch  and  de- 
prive the  plaintiffs  of  a  sufficient  amount  of  water  to  sup- 
ply their  stock.  In  fact,  the  defendant  admitted  that  his 
crop  was  all  made  at  the  time,  and  he  had  no  use  for  the 
water  for  irrigation  purposes. 

The  plaintiffs  admitted  that  their  cattle  had  trespassed 
upon  the  defendant's  premises,  and  damaged  him  to  some 
extent.  The  testimony  as  to  the  amount  of  damages  varied 
from  |79,  as  testified  to  by  disinterested  witnesses,  up  to 
|250,  according  to  the  defendant's  own  testimony.  The 
questions  as  to  the  amount  of  plaintiffs'  damages  and  as 
to  the  defendant's  counter-claim  were  properly  submitted 
to  the  jury.  It  appears  that  plaintiffs'  cattle  fell  off  from 
50  to  75  pounds  a  head,  and  that  the  market  value  of  the 
cattle  was  from  4  to  5  cents  a  pound,  and  the  damage  for 
that  item  alone  was  about  |800.     Giving  the  defendant 
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the  benefit  of  the  total  amount  of  his  claim,  which  was 
{250,  it  cannot  be  said  that  the  evidence  did  not  sustain 
the  verdict,  or  that  the  amount  of  the  verdict  was  exces- 
sive. 

It  is  contended  that  the  court  erred  in  giving  certain 
instructions  to  the  jury  upon  his  own  motion,  to  wit,  Nos. 
4,  5,  and  7.  Instructions  numbered  4  and  5  the  appellant 
discussed  together  in  his  brief.  By  instructions  4  and  5 
the  jury  were  told,  in  substance,  that  if  the  defendant 
wrongfully  and  purposely  diverted  the  water  from  Little 
Cotton  Wood  creek  to  such  an  extent  that  plaintiffs'  live 
stock  were  deprived  of  sufficient  water  for  their  mainte- 
nance, and  if  defendant  diverted  the  water  from  said 
stream  and  refused  or  neglected  to  permit  sufficient  w.ater 
to  flow  down  the  channel  of  the  stream  to  water  plaintiffs' 
stock,  then  he  would  be  liable  for  any  damages  which  might 
result  by  reason  thereof.  It  is  insisted  that  these  instruc- 
tions were  clearly  wrong.  It  is  argued  that  plaintiffs  were 
not  the  owners  of  the  quarter  section  through  which  the 
stream  flowed,  and  were  owners  of  large  tracts  of  adjoining 
land;  that  they  pastured  309  head  of  cattle  upon  this 
land,  and  that  all  of  the  309  head  of  cattle  obtained  water 
at  the  watering  place  on  the  160-acre  tract,  and  it  is  in- 
sisted that  plaintiffs  had  a  right  to  water  not  to  exceed 
8  or  9  head  of  cattle,  because  those  were  all  the  cattle  which 
the  160  acres  of  pasture  would  support  that  season;  that 
by  the  instructions  the  court  set  at  naught  the  rights  of 
the  defendant,  and  granted  to  the  plaintiffs  a  greater  right 
than  was  warranted  by  the  law  of  riparian  rights. 

As  we  view  the  record,  that  question  was  not  involved 
in  this  controversy.  The  defendant,  by  his  testimony,  made 
no  claim  that,  by  allowing  the  water  to  flow  down  the 
stream  to  the  plaintiffs'  watering  place,  he  would  be  de- 
prived of  the  use  of  the  water  to  any  extent  whatever.  On 
the  other  hand,  he  testified  that  he  had  no  use  for  the  water, 
because  the  irrigation  season  had  terminated.  This  being 
true,  no  riparian  right  was  in  any  manner  involved  in  this 
controversy.  The  testimony  shows  that,  if  the  defendant 
had  not  wrongfully  interfered  with  the  flow  of  the  stream. 
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there  would  have  been  a  sufficient  amount  of  water  to 
supply  all  of  the  plaintiffs'  stock,  and  therefore  the  court 
did  not  err  in  giving  the  instructions  complained  of. 

By  instruction  No.  7  the  jury  were  told,  as  a  matter 
of  law,  that  on  and  after  the  9th  day  of  August,  1911, 
the  defendant  had  no  vulid  lease  of  the  quarter  section  of 
land  in  question,  and  was  not  entitled  to  the  possession 
and  control  of  the  same  as  against  the  plaintiffs.  It  is  con- 
tended that  this  instruction  was  erroneous,  because  there 
was  a  conflict  in  the  evidence  upon  this  question.  As  we 
view  the  record,  there  was  no  conflict  which  would  require 
a  difl'erent  instruction.  The  plaintiffs  had  a  lease,  prop- 
erly executed,  for  the  land,  and  all  that  the  defendant's 
testimony  shows  is  that  he  had  been  given  an  agency  to 
lease  the  land,  and  that  he  had  not  leased  the  land  to  any 
one. 

As  we  view  the  record,  it  contains  no  reversible  error, 
and  the  judgment  of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Favvcbtt,  JJ.,  not  sitting. 


Thomas    Harrison,    appellee,    v.    William     Shultz; 
Charles  W.  Lbmont  et  al.,  appellants. 

Filed  Decembeb  18,  1914.    No.  17,927. 

Appeal  from  the  district  court  for  Madison  county  • 
Anson  A.  Welch,  Judge.    Affirmed. 

Mapes  d  Hazen,  for  appellants. 

H.  F,  Barnhart  and  Isaac  Powers^  contra. 

Barnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Madison  county,  setting  aside  and  canceling  a  sheriff's 
deed  to  lots  4  and  5,  in  Riverside  Park  addition  to  the  city 
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of  Norfolk.  The  appellants  have  fll^  no  brief.  The  ap- 
pellee filed  no  cross-appeal.  The  case  was  submitted  on  the 
brief  of  appellee.  The  evidence  contained  in  the  bill  of 
exceptions  appears  to  be  sufficient  to  support  the  findings 
and  decree. 
The  judgment  of  the  district  court  is 

Affirmed. 

Lbtton,  Rosb  and  Paw^cbtt,  JJ.,  not  sitting. 


Pbteb  E.  Olson,  appellant,  v.  Edv^aed  T.  Farnsv^^obth; 

appellee. 

Filed  Decembeb  18»  1914.    No.  17»941. 

1.  Appeal:  New  Trial:  DiscBsnoi?  of  Coubt.  An  order  of  the  district 
court  setting  aside  a  verdict  and  granting  a  new  trial  will  not  be 
reversed,  unless  the  record  shows  an  abuse  of  discretion  on  the 
part  of  the  trial  court. 

2.  Attorney  and  OUent:  Compensation.  Under  ordinary  circumstances, 
an  attorney  who  has  contracted  with  his  client  as  to  the  amount  of 
his  compensation  for  a  specified  service  will  not  be  allowed  to 
contract  for  greater  compensation  for  such  service  while  the  service 
Is  being  rendered. 

3.  Accord  and  Satisfaction.  When  there  Is  In  good  faith  a  controversy 
between  the  parties  as  to  the  amount  due  upon  settlement,  and 
a  compromise  Is  agreed  upon  by  which  each  party  yields  a  sub- 
stantial part  of  the  amount  to  which  he  In  good  faith  claims  he 
was  entitled,  and  payment  Is  made  accordingly,  which  Is  received 
as  full  settlement,  It  will  amount  to  an  accord  and  satisfaction. 

4.  Appeal:  Conflicting  Evidence.  The  verdict  of  a  jury  upon  con- 
flicting evidence  is  conclusive,  unless  upon  the  whole  record  It 
appears  to  be  clearly  wrong. 

Appeal  from*  the  district  court  for  Douglad  county : 
Charles  Leslie,  Judge.    Affirmed. 

McKenzie  d  Cox  and  Tinley,  Mitchell  &  Pryor,  for  ap- 
pellant. 


Smyth,  Smith  d  Schall,  contra. 


408  NEBRASKA  REPORTS.  [Vol.  97 

Olson  v.  Famsworth. 

Barnes,  J. 

This  action  was  commenced  in  the  district  court  for 
Douglas  county  to  recover  a  balance  alleged  to  be  due  to 
plaintiff  from  his  former  attorney  in  the  division  of  a  sum 
of  money  collected  by  the  defendant  on  a  judgment  ob- 
tained against  the  Nebraska  Telephone  Company  and  the 
Omaha  Electric  light  &  Power  Company  in  favor  of  the 
plaintiff. 

It  was  alleged  by  the  plaintiff  that  he  had  a  contract  with 
the  defendant  to  prosecute  his  case  against  the  two  com- 
panies above  named  for  35  per  cent,  of  the  amount  recov- 
ered by  him,  and  if  he  was  defeated,  then  defendant  should 
have  nothing  for  his  services;  that  defendant  took  50  per 
cent,  of  the  amount  recovered  by  plaintiff.  The  plaintiff 
prayed  for  a  judgment  for  f  1,607.63. 

The  defendant  admitted  that,  before  he  commenced 
plaintiff's  action  against  the  aforesaid  companies,  they  en- 
tered into  a  contract  by  which  he  was  to  have  35  per  cent 
of  the  amount  recovered,  but  alleged  that,  after  the  plain- 
tiff^s  action  was  tried  the  first  time  in  the  district  court  for 
Douglas  county,  which  trial  resulted  in  verdicts  and  judg- 
ments against  the  plaintiff,  it  was  agreed  between  them 
that,  if  defendant  would  loan  plaintiff  a  sufficient  amount 
of  money  to  enable  him  to  prosecute  an  appeal  to  the  su- 
preme court,  and  would  perform  the  necessary  legal  serv- 
ices, and  advance  the  exi>ense  for  printing  the  briefs  and 
other  necessary  expenses,  defendant  should  have  50  per 
cent,  of  the  amount  recovered,  and,  if  they  were  defeated, 
then  the  defendant  should  have  nothing,  and  plaintiff 
should  repay  to  him  the  amount  of  money  loaned  and  ad- 
vanced by  him  in  prosecuting  the  action.  Defendant  fur- 
ther alleged  that  he  recovered  a  judgment  for  plaintiff,  and 
collected  as  payment  thereof  the  sum  of  |10,717.50 ;  that 
when  they  came  to  divide  the  money  a  dispute  arose  be- 
tween them  as  to  the  amount  defendant  should  retain  for 
his  services;  that  the  dispute  was  settled,  and  plaintiff 
thereupon  received  and  accepted  from  the  defendant  the 
sum  of  (5,358.75,  and  plaintiff  gave  the  defendant  a  re- 
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ceipt  for  that  amount  in  full  settlement  of  their  several 
claims. 

Plaintiff,  by  his  reply,  denied  the  allegations  of  the  an- 
swer, and  upon  the  issues  thus  presented  the  cause  was 
tried  the  first  time  to  a  jury,  and  the  plaintiflf  had  the 
verdict  A  motion  for  a  new  trial  was  sustained,  and  on 
a  second  trial  the  jury  disagreed.  On  the  third  trial  the 
defendant  had  the  verdict,  on  which  a  judgment  was  ren- 
dered in  his  favor,  and  the  plaintiflf  has  appealed. 

Appellant's  first  contention  is  that  the  trial  court  erred 
and  was  guilty  of  an  abuse  of  discretion  in  setting  aside 
the  verdict  of  the  jury  on  the  first  trial  of  his  cause,  and 
it  is  argued  that  the  evidence  was  amply  suflBicient  to  sus- 
tain the  verdict  in  plaintiflf's  favor.  The  record,  so  far 
as  it  relates  to  this  question,  shows  that  the  judge  before 
whom  the  cause  was  tried  the  first  time  gave  due  consider- 
ation to  the  motion  for  a  new  trial,  and  in  the  exercise  of 
a  sound  judicial  discretion  sustained  it.  It  is  a  well-settled 
rule  that  the  court  has  a  large  discretion  in  the  matt-er  of 
granting  new  trials,  which  will  not  be  interfered  with,  un- 
less it  is  clearly  shown  that  some  legal  right  of  the  party 
against  whom  the  order  for  a  new  trial  is  made  has  been 
disregarded.  Sang  v.  Beers,  20  Neb.  365;  Tingley  v.  Dolby, 
13  Neb.  371 ;  Bigler  v.  Baker,  40  Neb.  325 ;  Hackney  v.  Ray- 
mond Bros,  Clarke  Co.,  68  Neb.  624 ;  Weber  v.  Kirkendall, 
44  Neb.  766.  As  we  view  the  record,  plaintiflf  has  failed 
to  show  that  the  court  abused  his  discretion  in  sustaining 
the  motion. 

Plaintiflf's  second  assignment  of  error  is  that  the  alle- 
gations in  the  defendant's  answer  were  insuflftcient  to  con- 
stitute a  defense  to  plaintiflPs  cause  of  action,  and  there- 
fore the  court  erred  on  the  third  trial  in  overruling  plain- 
tiflPs objection  to  the  introduction  of  any  evidence  on  be- 
half of  the  defendant.  This  assignment  of  error  is  argued 
at  great  length  in  the  appellant's  brief.  It  may  be  con- 
ceded that  under  ordinary  circumstances  an  attorney  will 
not  be  allowed  to  contract  with  his  client  for  an  increase 
of  compensation  for  a  specified  service.  The  defendant's 
answer,  however,  contained  a  plea  of  accord  and  satisfac- 
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tion,  and  this  was  sufficient  to  require  the  trial  court  to 
overrule  the  objection,  and,  if  the  evidence  was  conflict- 
ing on  that  point,  the  court  would  be  required  to  submit 
the  cause  to  the  jury. 

The  third  and  last  assignment  of  error  is  that  the  evi- 
dence adduced  by  the  defendant  was  insufficient,  if  true,  to 
constitute  any  defense  to  plaintiff's  cause  of  action,  and 
the  court  erred  in  overruling  plaintiff's  motion  for  a  di- 
rected verdict.  The  testimony  discloses  that,  when  the  con- 
tract was  first  made  between  the  parties,  it  was  contem- 
pl£lted  that  a  settlement  of  plaintiff's  cause  of  action 
against  the  Telephone  and  Electric  Light  Companies  would 
be  made.  No  settlement  was  effected,  and  plaintiff's  cause 
of  action  was  twice  tried  in  the  district  court  for  Douglas 
county.  The  first  trial  resulted  adversely  for  the  plain- 
tiff. His  motion  for  a  new  trial  was  overruled,  and  an 
appeal  was  taken  to  the  supreme  court,  where  the  judg- 
ment was  reversed.  A  second  trial  in  the  district  court 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and 
on  an  appeal  to  the  supreme  court  the  judgment  was  af- 
firmed. Thereafter  the  defendant  collected  the  full  amount 
of  the  judgment,  with  interest,  amounting  to  |10,717.50. 
Afterwards,  when  the  parties  attempted  to  divide  the  pro- 
ceeds of  the  litigation,  they  met  at  the  United  States  Na- 
tional Bank,  where  the  money  was  deposited,  and  the  plain- 
tiff claimed  that  under  the  terms  of  their  contract  he  was 
to  receive  65  per  cent,  of  the  whole  amount  collected.  The 
defendant  insisted  that  they  had  ma;de  a  subsequent  agree- 
ment; that  after  the  plaintiff  was  defeated  in  the  district 
court,  and  had  informed  the  defendant  that  he  had  no 
money  with  which  to  continue  the  litigation,  the  defend- 
ant agreed  to  loan  him  the  necessary  funds,  which  plain- 
tiff was  to  repay  in  any  event,  and  defendant  was  to  have 
50  per  cent,  of  the  recovery.  A  dispute  also  arose  betw^een 
them  as  to  the  amount  which  should  be  paid  to  the  physi- 
cian who  had  treated  the  plaintiff  for  his  injuries.  There 
upon  they  went  to  the  office  of  the  physician,  where  the 
matter  was  adjusted,  and  plaintiff  agreed  that  the  defend- 
ant should  pay  the  physician  the  sum  of  f  100.     This  was 
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done,  and  the  physician's  receipt  was  taken  therefor.  They 
then  returned  to  the  bank,  and  after  they  had  talked  over 
the  matter  the  defendant  offered  to  pay  the  plaintiff  one- 
half  of  the  amount  of  the  recovery,  thereby  waiving  his 
right  to  the  repayment  of  the  money  loaned  to  plaintiff, 
and  also  the  amount  that  the  plaintiff  had  authorized  him 
to  pay  the  physician.  The  amount  the  defendant  tendered 
to  the  plaintiff  w.as  f  5,358.75,  or  exactly  50  per  cent  of  the 
amount  of  money  collected.  It  api>ears  that  the  plaintiff 
accepted  this  amount,  and  gave  the  defendant  the  following 
receipt : 

"Otnaha,  Neb.  Jan.  14, 1911.  Rec'd  of  E.  T.  Farnsworth 
the  sum  of  fifty-three  hundred  fifty-eight  75/100  dollars  in 
full  proceeds  of  Olson  v.  Nebr.  Tel.  Co.    P.  E.  Olson." 

That  thereupon  the  parties  went  to  a  restaurant,  had 
their  dinner,  and  afterwards  walked  some  distance  to- 
gether upon  the  street,  and,  so  far  as  the  evidence  dis- 
closes, they  then  parted  in  a  friendly  manner. 

The  plaintiff  by  his  testimony  denied  that  he  ever  en- 
tered into  any  agreement  with  the  defendant  by  which  der 
fendant  was  to  have  50  per  cent,  of  the  amount  recovered 
in  his  case,  but  admitted  that  he  was  unable  to  provide  the 
funds  to  carry  on  the  litigation,  and  that  defendant  ad- 
vanced the  money  to  him  for  that  purpose.  He  admitted, 
also,  that  when  they  came  to  divide  the  proceeds  of  the 
litigation  a  disagreement  arose  between  them  over  the 
amount  the  defendant  should  retain,  and  also  over 
amount  to  be  paid  to  the  physician.  He  testified,  how- 
ever, that  defendant  refused  to  pay  him  the  money  unless 
he  would  sign  a  receipt  in  full  therefor,  and  that  he  signed 
the  receipt  without  reading  it ;  that  he  did  not  know  what 
it  contained,  and  that  he  never  intended  to  accept  the 
money  paid  him  by  the  defendant  as  a  full  settlement.  He 
made  no  explanation  of  why  he  did  not  read  the  receipt, 
except  that  it  was  poorly  written  and  hard  to  read.  He 
did  not  claim  that  he  was  not  able  to  read  writing,  and 
his  testimony  on  cross-examination  disclosed  that  he  well 
knew  what  the  receipt  contained. 


412  NEBRASKA  REPORTS.  [Vol.  97 

Funke  Estate  v.  Law  Union  ft  Crown  Ins.  Co. 

The  defendant,  on  the  other  hand,  testified  that  he  read 
the  receipt  in  full  to  the  plaintiff  before  the  plaintiff  signed 
it;  that  the  plaintiff  also  read  it,  and  after  it  was  signed 
the  defendant  paid  him  the  money;  that  nothing  was  said 
between  them  about  withholding  the  money  unless  the 
plaintiff  signed  the  receipt 

Upon  this  conflicting  evidence,  the  cause  was  submitted 
to  the  jury,  and  a  verdict  was  returned  for  the  defendant. 
We  are  of  opinion  that  the  evidence  sustains  the  verdict. 
The  plaintiff  at  that  time  understood  the  situation  fully, 
and  was  contending  that  the  defendant  proposed  to  with- 
hold more  of  the  proceeds  of  the  litigation  than  he  was 
entitled  to.  The  defendant,  on  the  other  hand,  was  insist- 
ing that  he  was  entitled,  not  only  to  50  per  cent,  of  the 
money  collected,  but  should  be  reimbursed  for  the  amount 
advanced  to  the  plaintiff  to  enable  him  to  carry  on  the  liti- 
gation, and  also  for  the  amount  which  was  paid  by  him 
to  the  physician.  The  result  of  that  dispute  was  that  de- 
fendant tendered,  to  the  plaintiflf  |5,358.75.  The  plaintiff 
took  that  amount,  and  gave  his  receipt  therefor  in  full  set- 
tlement. In  this  settlement  the  parties  were  dealing  with 
each  other  at  arm's  length,  and  the  transaction,  if  the  jury 
believed  the  defendant,  amounted  to  an  accord  and  satis- 
faction. 

The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Fawcett,  JJ.,  not  sitting. 


PuNKB   Estate,    appellee,    v.    Law    Union    &   Crown 
Insurance  Company,  appellant. 

Filed  December  18,  1914.    No.  17,950. 

Insurance:  Construction  op  Policy.  Where  an  insurance  policy  con- 
tains Inconsistent  provisions,  the  courts,  in  case  of  loss,  will  adopt 
the  provision  which  is  most  favorable  to  the  assured  and  offers 
the  protection  which  a  fair  interpretation  of  the  policy  will  give 
him. 


I 


Vol.  97]  SEPTEMBER  TERM,  1914.  413 

Funke  Estate  v.  Law  Union  ft  Crown  Ins.  Co. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cobnish,  Judge.    Affirmed. 

C.  C.  Flansburg  and  L.  A.  Flansburg,  for  appellant. 

(7.  Petrus  Peterson^  contra. 

Barnes,  J. 

This  was  an  action  on  an  insurance  policy,  by  which  the 
Law  Union  &  Crown  Insurance  Company  of  London,  Eng- 
land, insured  the  Funke  Estate  for  loss  by  fire  of  rents 
on  its  building  situated  on  lots  1,  2  and  3,  in  block  56 
of  the  city  of  Lincoln,  to  the  amount  of  |3,000.  The  policy 
was  attached  to  the  plaintiff's  petition,  was  made  a  part 
thereof,  and  was  referred  to  as  an  exhibit. 

It  was  alleged,  among  other  things,  that  the  defendant, 
for  the  sum  of  $45  paid  by  plaintiflf  as  a  premium,  insured 
that  plaintiflf  for  the  term  of  three  years  against  loss  of 
rents  by  fire,  the  defendant  agreeing  "that,  in  case  the 
above  named  building,  or  any  part  thereof,  shall  be  ren- 
dered untenantable  by  fire,  this  company  shall  be  liable  to 
the  assured  for  the  actual  loss  of  rent  ensuing  therefrom, 
not  exceeding  the  sum  insured."  The  petition  contained  the 
following  allegation:  That  plaintiflfs  loss  by  fire  was 
1986.50,  and  of  that  loss  the  defendant  is  liable  on  its  in- 
surance policy  for  the  sum  of  $246.62,  for  which  sum, 
with  an  attorney's  fee,  the  plaintiflf  prayed  judgment  The 
petition  contained  all  of  the  other  averments  necessary  to 
recovery. 

The  defendant,  by  its  answer,  admitted  that  it  issued  its 
policy  of  insurance  and  delivered  the  same  to  plaintiflf; 
that  the  policy  was  in  writing,  and  was  for  the  term  of 
three  years,  from  December  23, 1909,  to  December  23, 1912 ; 
and  denied  each  and  every  other  allegation  contained  in 
paragraph  3  of  plaintiflf's  petition.  Defendant  alleged  that 
the  policy  contained  the  express  agreement  that,  in  case  of 
loss,  the  defendant  should  be  liable  only  in  the  proportion 
that  the  sum  insured  under  its  policy  should  bear  to  the 
actual  rental  value  of  the  premises  at  the  time  of  the  fire, 
but  not  exceeding,  in  any  event,  the  sum  of  |3,000.    It  was 
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further  alleged  that  the  annual  rentals  arising  out  of  plain 
tiffs  building  and  premises  for  the  12  months  immediatelj 
preceding  the  fire  amounted  to  $25,584.92,  and  that  other 
rental  insurance  was  taken  out  by  the  defendant  company 
in  amounts  as  follows:  In  the  Agricultural  Insurance 
Company  apolicy  for  f 2,500;  in  the  North  River  Insurance 
Company  a  policy  for  f 2,500;  and  in  the  National  Union 
Fire  Insurance  Company  a  policy  for  f 4,000,  so  that  the 
total  rental  insurance  on  the  Ist  day  of  April,  1913,  was  the 
sum  of  112,000,'including  the  policy  of  the  defendant 

Defendant  admitted  that,  while  the  policy  was  in  full 
force  and  effect,  on  the  1st  day  of  April,  1912,  the  build- 
ing so  insured  was  damaged  by  fire,  and  parts  of  said 
building  were  rendered  untenantable  from  the  Ist  day  of 
April,  1912,  to  the  1st  day  of  June,  1912,  and  that  the 
amount  of  rentals  under  the  leases  on  the  rooms  and  por- 
tions of  the  building  so  rendered  untenantable  was  in  the 
aggregate  sum  of  f  986.50,  and  alleged  that  its  policy  lim- 
ited the  liability  of  the  defendant  company  to  the  propor- 
tion that  the  sum  of  all  of  the  insurance  should  bear  to 
the  actual  rental  value  of  the  premises  at  the  time  of  the 
fire,  which  was  the  sum  of  |115.67,  which  sum  the  defend- 
ant offered  to  pay  the  plaintiff. 

The  plaintiff  demurred  to  the  defendant's  answer.  The 
demurrer  was  sustained.  The  defendant  refused  to  plead 
further,  and  judgment  was  rendered  for  the  plaintiff  for 
the  sum  of  f  246.62.    The  defendant  has  appealed. 

It  is  contended  that,  by  the  terms  of  the  policy,  defend- 
ant is  only  liable  to  the  plaintiff  for  the  sum  of  f  115.67 
on  account  of  the  loss,  while  the  plaintiff  insists  that  the 
amount  of  the  defendant's  liability  is  f  246.62,  and,  in  our 
opinion,  this  question  is  fairly  presented  by  the  pleadings. 
The  provisions  of  the  policy,  so  far  as  they  are  material 
to  this  issue,  are  as  follows : 

"(1)  Law  Union  &  Crown  Insurance  Comi)any,  in  con- 
sideration of  the  stipulations  herein  named,  and  of  $45 
premium,  does  insure  the  Funke  Estate  for  a  term  of  three 
years    ♦    ♦    ♦    against  all  direct  loss  or  damage  by  fire. 
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except  as  hereinafter  provided,  to  an  amount  not  exceeding 
?3,000. 

"  (2)  It  is  understood  and  agreed  that,  in  case  the  above 
named  building,  or  any  part  thereof,  shall  be  rendered 
untenantable  by  fire,  this  company  shall  be  liable  to  the 
assured  for  the  actual  loss  in  rent  ensuing  therefrom,  not 
exceeding  the  sum  insured. 

"(3)     Other  concurrent  insurance  permitted. 

"(4)  It  is  understood  and  agreed  that,  in  case  of  loss, 
this  company  shall  only  be  liable  in  the  proportion  that  the 
sum  insured  under  this  policy  bears  to  the  actual  annual 
rental  of  the  premises  at  the  time  of  the  fire. 

"(5)  This  company  shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the  described  prop- 
erty ♦  ♦  ♦  than  the  amount  hereby  insured  shall  bear 
to  the  whole  insurance  ♦  ♦  ♦  covering  such  prop- 
erty." 

The  first  and  fifth  provisions  appear  in  the  printed  part 
of  the  policy,  and  the  second,  third,  and  fourth  in  a  type- 
written slip  attached  thereto.  It  must  be  conceded  that^ 
if  the  defendant's  liability  is  determined  by  the  second  and 
fifth  provisions  of  the  policy,  the  judgment  of  the  district 
court  is  correct;  but,  if  the  liability  is  measured  by  the 
terms  of  subdivision  four,  the  judgment  must  be  reversed. 
The  policy  provides  for  other  insurance,  and  it  appears 
that  at  the  time  of  the  loss  the  total  insurance  on  the 
building  amounted  to  f  12,000.  By  apportioning  the  loss 
between  the  companies  according  to  the  terms  of  the  sec- 
ond and  fifth  subdivisions  of  the  policy,  the  defendant 
would  be  required  to  pay  three-twelfths  of  the  |986.50. 
Two  of  the  other  companies  would  be  required  to  pay  five- 
twelfths,  and  the  remaining  company  would  pay  four- 
twelfths  of  the  total  loss.  If  the  defendant's  contention 
is  adopted,  and  the  limitation  contained  in  the  printed 
povision  of  the  policy  prevails,  defendant,  instead  of 
being  liable  for  three-twelfths  of  the  loss,  would  only  be 
liable  for  such  proportion  thereof  as  the  amount  of  its 
I)olicy  bears  to  the  rental  value,  which  defendant  alleged 
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was  125,584.92,  and  the  plaintiff  would  recover  fl30.95, 
less  than  the  amount  of  his  loss. 

In  1  Phillips,  Insurance  (4th  ed.)  sec.  124,  it  is  said: 
"The  predominant  intention  of  the  parties  in  a  contract 
of  insurance  is  indemnity,  and  this  intention  is  to  be  kept 
in  view  and  favored  in  putting  a  construction  upon  the 
policy."  "Having  indemnity  for  its  object,  the  contract  is 
to  be  construed  liberally  to  that  end,  and  it  is  presumably 
the  intention  of  the  insurer  that  the  insured  shall  under- 
stand in  case  of  loss  he  is  to  be  protected  to  the  full  extent 
which  any  fair  interpretation  will  give."  Illinois  Mutual 
Ins,  Co.  V,  Hoffman,  31  111.  App.  295.  See,  also,  Sher- 
man  v.  Madison  Mutual  Ins.  Co,,  39  Wis.  104.  The 
provisions  of  subdivision  two  and  subdivision  four  are  in- 
consistent and  cannot  both  be  enforced.  Where  a  policy 
contains  two  provisions  on  the  same  subject,  and  they  are 
inconsistent  and  contradictory,  that  provision  most  favora- 
ble to  the  insured  will  be  accepted,  and  the  other  disre- 
garded. Northwestern  Mutual  lAfe  Ins.  Go.  v.  Hazelett, 
105  Ind.  212;  First  Nat  Bank  v.  Hartford  Fire  Ins.  Co., 
95  U.  S.  673 ;  Illinois  Mutual  Ins.  Co.  v.  Hoffman,  supra; 
Connecticut  Fire  Ins.  Co.  v.  Jeary,  60  Neb.  338;  Imperial 
Shale  Brick  Co.  v.  Jewett,  169  N.  Y.  143. 

The  construction  placed  upon  the  policy  by  the  district 
court  accords  with  the  "rule  announced  in  the  cases  above 
cited.  By  the  terms  of  the  policy  sued  on,  the  plaintiff 
did  not  agree  to  carry  any  insurance  in  addition  to  this 
policy.  The  paragraph  of  the  policy  on  which  the  defend- 
ant relies  does  not  provide  for  other  insurance.  It  does 
not  fix  a  percentage  of  insurance  to  be  carried.  It  does 
not  contain  an  agreement  on  the  part  of  the  assured  to  be  a 
coinsurer.  It  does  not  limit  the  liability  of  the  defendant 
to  any  particular  percentage  or  proportion  of  the ,  loss^ 
where  the  loss  is  less  than  the  amount  insured.  By  the 
judgment  of  the  district  court  the  plaintiff  has  total  in- 
demnity up  to  the  sum  insured,  and,  the  loss  being  less 
than  the  amount  of  the  insurance,  plaintiff  was  entitled 
to  full  indemnity  as  prayed  in  its  petition.    This  construe- 
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tion  of  the  provisions  of  the  policy  is  more  favorable  to 
the  insured  than  the  one  suggested  by  the  defendant. 

It  follows  that  the  judgment  of  the  district  court  was 
right,  and  is 

Affiumed. 

Lbtton,  Rose  and  Faw^cett,  JJ.,  not  sitting. 


Daniel  Buckley,  appellee,  v.  Frank  W.  Ma  joe  et  al., 

appellants. 

Filed  Dbcbmbeb  18,  1914.    No.  18,676. 

1  Intozicatixig  Iilqiiors:  Petition  fob  License:  Numbeb  of  Signers. 
A  petition  signed  by  29  resident  freeholders  of  a  Tillage  which 
contains  only  57  freeholders  is  sufficient  to  authorize  the  licensing 
board  to  publish  the  notice  and  grant  a  license,  where  no  remon- 
strance or  other  objection  is  filed  before  the  board  prior  to  the 
hearing  of  the  application. 


2.  :    License:   Fobfeitttbe.      An  applicant  obtained  a    license 

without  objection  and  prior  to  the  filing  of  any  remonstrance.  He 
opened  his  saloon  and  sold  intoxicating  liquors  until  he  received 
notice  of  the  filing  of  a  remonstrance.  Held,  That  on  the  hearing 
of  the  remonstrance,  he  had  not  thereby  forfeited  his  right  to  a 
license. 

Appeal  from  the  district  court  for  Custer  county: 
Bbuno  O.  Hostetlbb,  Judge.    Affirmed. 

John  N.  Dryden  and  Homer  M.  Sullivan,  for  api>ellants. 

W.  D.  Oldham,  contra, 

Baenes,  J. 

Appeal  from  a  judgment  of  the  district  court  for  Cus- 
ter county  afBLrming  the  flndingi?  and  order  of  the  village 
board  of  the  village  of  Oconto  in  said  county,  granting  to 
one  Daniel  Buckley  a  license  to  sell  intoxicating  liquors 
in  said  village  during  the  license  year  of  1914. 

97  Neb.  27 
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It  appears  from  the  stipulation  and  the  evidence  that  on 
the  11th  day  of  April,  1914,  Daniel  Buckley  filed  his  peti- 
tion for  a  license  with  the  village  board,  which,  when  filed, 
contained  the  names  of  29  resident  freeholders  of  said  vil- 
lage; that  notice  of  the  filing  of  the  petition  was  published 
the  first  time  on  the  16th  day  of  April,  1914;  that  on  the 
30th  day  of  April,  at  1  o'clock  p.  m.^  the  board  met,  and,, 
there  being  no  remonstrance  or  objections  of  any  kind 
before  the  board,  a  license  was  granted  to  the  applicant. 
It  further  appears  by  the  stipulation,  which  we  find  in  the 
record,  that  at  6 :30  p.  m.  of  said  3(kh  day  of  April  a  re- 
monstrance was  filed  ^ith  the  village  clerk;  that  the  ap- 
plicant, on  the  1st  day  of  May,  under  color  of  the  license 
which  had  been  issued  to  him,  and  not  otherwise,  operated 
his  saloon  in  said  village,  and  sold  intoxicating  liquors  in 
the  usual  course  of  business  during  said  day ;  that  on  the 
evening  of  May  1  notice  was  served  on  the  board  of  an 
application  to  the  district  court  for  a  writ  of  mandamus 
requiring  it  to  cancel  the  applicant's  license;  that  there- 
upon the  applicant  closed  his  saloon,  and  did  not  reopen 
it,  or  again  sell  intoxicating  liquors,  until  after  a  decision 
of  the  district  court  affirming  the  subsequent  action  of  the 
village  board,  by  which  applicant  was  granted  a  license. 
It  also  appears  that  on  the  2d  day  of  May,  1914,  the  for- 
mer order  granting  the  applicant  a  license  was  canceled, 
and  the  village  board  set  the  remonstrance  down  for  hear- 
ing on  the  7th  day  of  May,  1914;  that  on  that  day  one  of 
the  original  petitioners  withdrew  his  name  from  the  peti- 
tion,  and  the  name  of  four  other  freeholders  of  the  vil- 
lage were  signed  to  the  petition  with  the  consent  of  the 
board.    It  further  appears  from  the  stipulation  that  there 
were  only  57  resident  freeholders  in  the  village  of  Oconto. 
At  the  hearing  the  remonstrance  was  overruled  and  the 
applicant  was  granted  a  license,  but  it  was  ordered  that  it 
should  not  be  delivered  to  him  i>ending  an  appeal  to  the 
district  court,  of  which  the  remonstrators  gave  notice. 

An  appeal  was  perfected,  and  it  was  contended  on  the 
hearing  in  the  district  court  that  the  petition  of  the  ap- 
plicant did  not  contain  the  requisite  number  of  freeholders 
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to  entitle  him  to  a  license,  and  the  board  had  no  authority 
for  publishing  the  notice  of  his  application.  It  was  also 
contended  that  on  the  1st  day  of  May,  1914,  the  applicant 
opened  a  saloon  and  operated  the  same  during  that  day, 
and  sold  intoxicating  liquors  without  having  a  license 
therefor,  contrary  to  the  provisions  of  chapter  40,  Rev. 
St.  1913.  An  ordinance  of  the  village  was  introduced  iii 
evidence,  by  which  it  was  provided,  in  substance,  that  it 
shall  be  unlawful  for  any  person  to  sell  or  give  away  any 
intoxicating  liquors  within  the  village  without  having 
first  complied  with  the  provisions  of  this  ordinance.  By 
section  2  it  was  provided  that  any  person  or  persons  de- 
siring to  sell  vinous,  spirituous  or  malt  liquor  at  retail 
shall  procure  a  petition  signed  by  30  bona  fide  resident 
freeholders  of  the  village  of  Oconto,  and  shall  give  notice 
of  the  filing  of  said  petition  by  publication  as  required  by 
the  law  of  the  state  of  Nebraska,  commonly  known  as  the 
*'81ocumb  Law."  He  shall  file  his  bond  in  the  sum  of 
15,000,  as  required  by  the  statutes  of  the  state  of  Ne- 
braska, and  conditioned  aB  therein  provided. 

It  is  admitted  by  the  stipulation  that  the  applicant's  pe- 
tition was  signed  by  a  majority  of  the  resident  freeholders 
of  the  village  at  the  time  the  notice  was  published,  and  it 
is  contended  by  the  applicant  that  the  petition  was  suffi- 
cient according  to  the  provisions  of  section  3869,  Rev.  St. 
1913,  and  conferred  jurisdiction  upon  the  board  to  publish- 
the  notice  and  grant  the  license.  It  is  not  contended,  and! 
the  remonstrance  does  not  allege,  a  failure  in  any  other 
respect  to  comply  with  the  ordinance  of  the  village,  and 
consequently  that  question  need  not  be  considered. 

Section  3869,  Rev.  St.  1913,  contains  the  following  pro- 
visions: "In  granting  licenses  or  permits  such  corporate 
authorities  in  cities  and  villages,  and  the  board  of  fire  and 
police  commissioners  in  such  other  cities,  shall  comply 
with  and  be  governed  by  all  the  provisions  in  this  chapter 
in  r^ard  to  the  granting  of  license.  ♦  ♦  ♦  Provided, 
further,  in  granting  any  license  the  petition  therefor  shall 
be  sufficient  if  signed  by  30  of  the  resident  freeholders, 
or  if  there  are  less  than  60,  of  a  majority  of  the  freehold- 
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ers  of  the  ward  or  village  where  the  sale  of  such  liquors  is 
to  take  place.  ^' 

In  the  case  at  bar  it  appears  that  there  were  but  57 
resident  freeholders  in  the  village,  and  that  a  majority 
thereof  had  signed  the  applicant's  petition,  therefore  the 
ordinance  which  provided  for  the  signature  of  30  free- 
holders residing  in  the  village  was  to  that  extent  in  con- 
flict with  the  general  statute  above  quoted.  It  follows  that 
the  petition  was  sufficient  in  the  first  instance,  and  au- 
thorized the  village  board  to  publish  the  notice  and  grant 
the  applicant  a  license.  Thompson  v,  Mt.  Vernon^  11  Ohio 
St  688.  Maxwell  v.  Reisdorf,  90  Neb.  374,  is  not  in  con- 
flict with  this  view^,  because  in  that  case  the  petition  was 
not  signed  by  the  required  number  of  freeholders  when 
the  notice  was  published. 

As  above  stated,  on  the  day  set  for  the  hearing  of  the 
remonstrance  in  this  case,  one  of  the  petitioners  withdrew 
his  name  from  the  petition.  This  did  not  deprive  the  board 
of  the  power  to  publish  the  notice,  for  at  the  time  the  notice 
was  published  the  petition  contained  a  sufficient  number 
of  names  of  persons  qualified  to  sign  the  same,  and  au- 
thorized the  board  to  grant  a  license ;  and  we  are  of  opinion 
that,  when  one  of  the  signers  withdrew  his  name  from 
the  petition  on  the  day  set  for  hearing  the  remongrtrance, 
the  board  had  authority  to  allow  the  petitioner  to  sub- 
stitute the  four  other  resident  freeholders  as  signers  to 
his  petition.  State  v.  Weher,  20  Neb.  467;  Zielke  v.  States 
42  Neb.  750 ;  Thampson  v.  Eagan,  70  Neb.  170.  It  was  not 
necessary  to  republish  the  notice  of  the  application  for  a 
license  to  sell  intx)xieating  liquors  after  the  additional 
names  were  added  to  the  petition. 

This  brings  us  to  the  determination  of  the  contention  of 
counsel  that  the  applicant  had  been  guilty  of  a  violation 
of  the  Slocumb  act,  by  selling  intoxicating  liquors  during 
the  year  previous  to  the  time  he  sought  to  procure  a  li- 
cense. We  think  this  contention  is  without  merit  The 
applicant  is  conceded  by  the  stipulation  to  be  a  man  of 
good  character  and  standing,  and  it  is  conceded  that  he 
had  not  previously  engaged  in  the  sale  of  intoxicating  liq- 
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uors.  On  the  30th  day  of  April  the  village  board  granted 
him  a  license,  and,  acting  in  good  faith  and  under  the  be- 
lief that  his  license  was  valid,  he  opened  his  saloon  on  the 
1st  day  of  May,  which  was  the  first  day  of  the  current  li- 
cense year,  and  sold  intoxicating  liquors  until  the  evening 
of  that  day,  when  he  was  notified  of  the  filing  of  the  re- 
monstrance; that  he  immediately  closed  his  place  of  busi- 
ness, and  did  not  again  engage  in  the  sale  of  intoxicating 
liquors  until  the  appeal  of  the  remonstrators  was  decided 
by  the  district  court  for  Custer  county. 

It  seems  clear  that,  if  the  applicant  was  guilty  of  a  vio- 
lation of  law,  that  violation  occurred  within  the  current 
year,  and  to  our  minds  it  is  extremely  doubtful  if  he  vio- 
lated the  law  in  any  respect.  He  had  complied  with  all  of 
the  provisions  of  the  Slocumb  law,  and  with  all  of  the 
valid  provisions  of  the  ordinance  of  the  village.  At  the 
time  the  license  was  granted  to  him  on  the  30th  day  of 
April,  1914,  there  Avas  no  remonstrance  or  other  objections 
on  file  against  the  issuance  of  his  license,  and  it  would  seem 
that  the  license  first  issued  was  in  all  resi)ects  valid.  The 
fact  that  one  of  the  signers  to  the  petition  withdrew  his 
name  some  sevien  days  afterwards  would  not  be  sufficient 
to  make  the  applicant  a  violator  of  the  law. 

As  we  view  the  record,  it  contains  no  reversible  error, 
and  the  judgment  of  the  district  court  is 

Affirmed. 

Rose  and  Fawcett,  JJ.,  not  sitting. 


State,  ex  eel.  Henry  C.  Bittenbender  et  al.,  appellant, 
V.  Excise  Board  op  City  of  Lincoln,  appellee. 

Filed  December  18,  1914.    No.  18»719. 

Intozlcatlng.  Idqaora:  Pbohibition  of  Sale:  Repeal  of  Statute.  The 
act  of  the  territorial  legislature  of  1865  (laws  1866,  p.  158)  pro- 
hibiting the  manufacture  and  sale  of  intoxicating  liquors  was  re- 
pealed by  the  legislative  act  of  1858  (laws  1858,  p.  256). 
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Appeal  from  the  district  court  for  Lancaster  county: 
WiLLABD  E.  Stbwakt,  Judge.    Affirmed. 

Henry  C.  Bittenbender  and  Ada  M.  Bittenhender,  for  ap- 
pellant 

Fred  C.  Foster  and  D.  H.  McClenaJiatiy  contra. 

Barnes,  J. 

An  application  was  presented  to  the  district  court  for 
Lancaster  county  for  a  peremptory  writ  of  mandamus  to 
compel  the  excise  board  of  the  city  of  Lincoln  to  adopt 
rules  prohibiting  the  manufacture  and  sale  of  malt,  spirit- 
uous and  vinous  liquors  in  said  city,  except  for  mechanical 
and  medicinal  purposes.  An  alternative  writ  was  allowed, 
which  contained,  among  other  things,  the  allegation  that 
the  act  of  the  territorial  legislature  of  1855  prohibiting  the 
manufacture  and  sale  of  such  liquors  had  never  been  re- 
pealed and  was  in  full  force  and  effect.  The  respondents 
demurred  to  the  alternative  writ,  the  demurrer  was  sus- 
tained, the  action  was  dismissed,  and  the  relators  have 
l>rought  the  case  here  by  an  appeal. 

It  appears  that  the  territorial  legislature,  at  its  session 
of  1855,  passed  an  act  (laws  1855,  p.  158)  to  prev^ent  the 
sale  or  manufacture  of  intoxicating  liquors.  By  section 
1  of  that  act  it  was  provided :  "That  from  and  after  the 
first  day  of  April,  A.  D.  one  thousand  eight  hundred  fifty- 
five,  it  shall  not  be  lawful  for  any  person  to  manufacture, 
or  give  away,  sell,  or  in  any  way,  or  by  any  manner  of 
subterfuge,  traflSc,  trade,  exchange,  or  otherwise  dispose 
of  any  intoxicating  liquors  wdthin  this  territory,  to  be  used 
as  a  beverage."  By  section  2  it  was  provided :  "The  places 
commonly  known  as  'dram  shops'  are  hereby  prohibited  and 
declared  public  nuisances,  and  their  establishment  shall 
be  presumptive  evidence  of  a  sale  of  intoxicating  liquor 
'v^ithin  the  provisions  of  the  foregoing  section."  Section 
3  provided :  "The  establishment  or  the  keeping  of  a  place 
of  any  description  whatever,  and  whether  within  or  with- 
out a  building,  coming  within  the  spirit  and  intent  of 
this  act,  and  the  establishment,  or  the  keeping  a  place  of 
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any  description  where  other  persons  are  accustomed  to  re- 
sort, providing  their  own  liquors,  of  the  prohibitory  char- 
acter purchased  elsewhere,  and  drinking  same  there,  shall 
be  taken  to  be  within  the  meaning  of  this  act."  The  re- 
mainder of  the  act  provided  suitable  penalties  for  its  vio- 
lation. 

It  is  the  contention  of  the  relators  that  this  act,  which 
was  approved  March  16,  1865,  is  still  in  full  force,  and  -^ 
therefore  it  is  the  duty  of  the  excise  board  to  provide 
rules  for  carrying  the  same  into  effect.  It  appears,  how- 
ever, that  the  territorial  legislature,  at  its  session  of  1858, 
passed  an  act  entitled  "An  act  to  license  and  regulate  the 
sale  of  malt,  spirituous  and  vinous  liquors  in  the  territory 
of  Nebraska."  Laws  1858,  p.  256.  We  find  from  an  exam- 
ination of  that  act,  which  was  approved  November  4, 1858, 
that  it  is  complete  in  itself;  that  it  disposes  of  the  whole 
subject  relating  to  the  sale  of  such  liquors.  It  provides, 
in  substance,  that  the  county  commissioners  of  any  county 
in  the  territory  may  at  any  regular  session  grant  and  issue 
a  license  for  the  sale  of  malt,  spirituous  and  vinous  li- 
quors to  any  person  or  persons  who  shall  comply  with  its 
conditions.  It  provides  that  the  applicant  for  a  license 
shall  file  with  the  county  clerk  the  petition  of  at  least  10 
freeholders  of  the  township  in  which  he  resides,  signed  and 
attested  before  a  justice  of  the  peace  or  other  competent 
officer,  setting  forth  that  the  applicant  for  a  license  is  a 
man  of  respectable  character  and  standing,  and  a  resident 
of  this  territory,  and  praying  that  a  license  may  issue  to 
him.  It  further  provides  that  the  applicant  shall  at  the 
same  time  file  with  the  county  clerk  his  bond  to  the  county 
in  the  sum  of  not  less  than  {500  nor  more  than  {5,000, 
with  a  good  and  sufficient  security  to  be  approved  by  the 
county  commissioners,  conditioned  that  during  the  contin-  >. 
uance  of  his  license  he  will  not  keep  a  disorderly  house; 
that  he  will  not  allow  gambling  with  cards,  dice  or  any 
other  implements  or  devices  used  in  gambling  within  his 
house,  or  within  any  outhouse,  yard  or  other  premises  un- 
der his  control.  It  provides  for  the  payment  of  all  dam- 
ages, fines  and  forfeitures  which  may  be  adjudged  against 
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him  under  its  provisions.  It  provides  that  the  applicant 
shall  pay  into  the  county  treasury  for  the  use  of  the  school 
fund  to  be  distributed  as  other  moneys  a  sum  not  less  than 
|25  nor  more  than  $500,  at  the  discretion  of  the  county 
commissioners,  and  shall  file  the  treasurer's  receipt  there- 
for in  duplicate  with  the  county  clerk  before  such  license 
shall  be  issued;  and  suitable  penalties  are  provided  for 
selling  without  such  license.  The  act  further  provides 
that  any  person  or  persons  so  licensed  who  shall  sell  any 
intoxicating  liquor  to  an  Indian,  insane  person,  or  idiot 
shall  be  fined,  etc. ;  and  that  the  person  or  persons  so  li- 
censed shall  pay  all  damages  that  the  community  or  indi- 
viduals may  sustain  in  consequence  of  such  traflBc;  that 
he  shall  support  all  paupers,  widows,  and  orphans^  and 
shall  be  liable  for  the  expense  of  all  civil  and  criminal 
prosecutions  growing  out  of  or  justly  attributable  to  his 
retail  traffic  in  intoxicating  drinks ;  thait  it  shall  be  lawful 
for  any  married  woman  or  other  person  at  her  request 
to  maintain  an  action  on  the  bond  above  mentioned  for  all 
damages  sustained  by  herself  and  children  on  account  of 
such  traffic,  and  the  money  when  collected  shall  be  paid 
over  for  the  use  of  herself  and  children;  that,  when  any 
person  shall  become  a  county  or  city  charge  by  reason  of 
intemperance,  a  suit  may  be  instituted  by  proper  authori- 
ties on  the  bond  of  any  person  licensed  under  the  act  who 
may  have  been  in  the  habit  of  selling  or  giving  intoxicat- 
ing liquor  to  the  person  so  becoming  a  public  cha^e. 
Without  further  description  of  the  provisions  of  the  act, 
it  may  be  said  to  contain  a  complete  course  of  procedure 
relating  to  the  sale  of  intoxicating  liquors,  and  provides 
penalties  for  sales  made  without  a  license,  and  concludes 
as  follows :  "Section  16.  All  acts  or  parts  of  acts  now  in 
force  coming  in  confiict  with  the  provisions  of  this  act  are 
hereby  repealed ;  except,  *An  act  to  prevent  the  use  of  in- 
toxicating liquors  among  the  Indians  or  half-breeds  in  this 
territory,'  approved  January  26,  1856.  Section  17.  This 
act  to  take  effect  and  be  in  force  from  and  after  its  pas- 
sage.   Approved  November  4,  1858." 
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It  is  a  matter  of  common  knowledge  that  the  act  of  1858 
was  immediately  treated  as  a  rei)eal  of  the  prohibitory  act 
of  1866,  and  from  the  date  of  its  passa^  to  the  present 
time  the  municipal  authorities,  the  legislature,  the  courts, 
and  the  people  of  the  state  ha^^  acquiesced  in  the  licensed 
sale  of  intoxicating  liquors.  The  act  of  1858  has  been 
several  times  amended,  and  the  legislature  of  1881  (laws 
1881,  ch.  61)  adopted  what  is  called  the  "Slocumb  Law," 
which  contains  the  provisions  of  the  act  of  1858,  and  the 
Slocumb  act,  as  amended,  is  now  chapter  40,  Rev.  St. 
1913.  That  law,  in  efPect,  provide  for  local  option,  and 
thereby  the  sale  of  intoxicating  liquors  may  be  prohibited 
in  any  municipality  where  prohibition  is  desired  by  a  ma- 
jority of  the  people.  This  court  has  repeatedly  construed 
the  provisions  of  chapter  40,  Rev.  St.  1913,  as  authorizing 
the  licensing  and  sale  of  intoxicating  liquors  as  a  bever- 
age. Barrett  v.  Richard,  85  Neb.  769 ;  Luther  v.  State,  83 
Neb.  455.  This  construction,  after  having  been  acquiesced 
in  for  more  than  40  years,  should  be  adhered  to.  Fra^ik- 
Un  V.  Kelley,  2  Neb.  79. 

Again,  it  is  our  opinion  that  the  act  of  1858  directly 
repealed  the  prohibitory  act  of  1855.  Relators,  in  their 
able  and  exhaustive  brief,  conceded  that  all  of  the  provi- 
sions of  that  act,  except  those  contained  in  sections  1  and 
2,  were  repealed,  but  insist  that  those  sections  are  unre- 
pealed and  are  in  full  force.  We  are  unable  to  sustain  this 
contention.  The  act  of  1855  amounted  to  absolute  prohibi- 
tion, while  the  act  of  1858  provided  for  the  licensing  and 
sale  of  intoxicating  liquors.  The  last  mentioned  act  was 
comprehensive  in  its  terms,  and  disposed  of  the  whole 
subject  relating  to  the  sale  of  intoxicating  liquors.  It  in 
terms  repealed  all  acts  or  parts  of  acts  then  in  force  in 
conflict  with  its  provisions,  except  the  act  prohibiting  the 
sale  of  intoxicating  liquors  to  Indians  and  half-breeds. 
Every  part  of  the  act  of  1855  was  in  direct  conflict  with 
the  provisions  of  the  act  of  1858,  and  all  of  its  provisions 
were  repealed. 

It  may  be  observed  that  at  the  time  this  legislation 
was  enacted  the  territorial  legislature  was  not^  restricted 
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by  any  constitutional  provisions  relating  to  titles  to  acts, 
or  to  any  particular  form  of  repealing  clauses. 

It  follows  that  the  judgment  of  the  district  court  was 
right,  and  it  is 

Affirmed. 


Alvarado  W.  Craig^  Administrator,  appbllbb,  v.  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  Railroad  Company 
bt  al.,  appellants. 

Filed  Decembeb  18,  1914.    No.  17,877. 

1.  Sallroads:  Grade  Crossings:  Care  Reqxtired.  At  highway  crossings 
at  the  same  grade  as  the  railroad,  and  at  like  street  crossings  In 
cities  or  villages,  a  railroad  company  must-  use  such  care  and 
precaution  as  ordinary  prudence  Indicates  to  avoid  injury  to  trav- 
elers, and  the  degree  of  care  which  the  law  requires  to  be  exercised 
must  be  commensurate  with  the  probability  of  danger. 

2.  Trial:  Qttestions  of  Law  and  Fact.  Where  different  minds  may 
draw  different  inferences  or  conclusions  from  the  facts  proved, 
or  if  there  is  a  conflict  in  the  evidence,  the  matter  at  issue  must 
be  submitted  to  the  jury  to  determine;  but,  where  the  evidence  is 
undisputed,  and  but  one  reasonable  Inference  can  be  drawn  from 
the  facts,  the  question  is  one  of  law  for  the  court 

Appeal  from  the  district  court  for  DouglaB  county: 
Willis  G.  Sears,  Judge.    Reversed. 

Brome  d  Brome,  James  B,  Sheean  and  Qeorge  W,  Peter- 
son^ for  appellants. 

Sullivan  d  Rait  and  W.  T.  Thompson^  contra, 

Letton,  J. 

Plaintiflfs  intestate  was  killed  while  driving  over  a  rail- 
road crossing  in  the  Tillage  of  Lyons.  This  action  is  for 
damages  for  the  wrongful  death  of  the  deceased. 

In  substance,  the  petition  alleges  that  there  is  a  mill 
and  elevator  to  the  west  of  the  railroad  track  in  Lyons, 
Nebraska,  near  Main  street;  that  a  large  number  of  teams 
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are  constantly  passing  to  and  fro  over  the  railroad  crossing 
at  that  point;  that  on  the  11th  day  of  May,  1911,  the  plain- 
tiff's son,  Zell  Craig,  a  young  man  about  18  years  of  age,, 
and  Catherine  Craig,  plaintiff's  wife,  while  driving  from 
the  mill  across  the  track,  were  struck  and  killed  by  a 
passenger  train,  of  which  defendant  Murphy  was  the  engi- 
neer; that  the  view  was  obstructed  by  buildings  and  erec- 
tions close  to  the  track,  and  there  was  no  flagman  sta- 
tioned or  signs  given  at  the  crossing.  The  negligence 
charged  is  that  the  defendant  ran  the  train  at  a  high,  dan- 
gerous and  unusual  rate  of  speed,  failure  to  ring  a  bell  or 
blow  the  whistle  when  the  train  was  at  least  80  rods  from 
the  crossing,  and  to  keep  the  same  ringing  or  whistling, 
until  the  crossing  was  passed,  and  the  failure  to  stop  the 
train  after  defendant  railroad's  servants  knew  that  the 
team  was  upon  the  crossing. 

The  answer  denies  negligence,  and  pleads  contributory 
negligence.  It  also  pleads  by  way  of  counterclaim  that,  by 
the  carelessness  of  the  Craigs,  the  train  was  derailed  and 
damages  inflicted  to  the  track,  the  cars  and  the  engine  in 
the  sum  of  |1,015.  A  similar  answer  was  filed  by  the  en- 
gineer of  the  train,  except  that  in  his  counter-claim  he 
alleges  personal  injuries  to  himself  caused  by  the  derail- 
ment. Plaintiff  had  judgment  against  both  defendants  for 
f  7,000,  and  defendants  appeal. 

The  undisputed  facts  or  those  clearly  proved  will  first 
be  stated,  and  the  testimony  as  to  other  material  matters, 
narrated,  omitting  matter  covered  by  the  general  state- 
ment. 

Lyons  is  a  village  with  a  population  of  about  1,000  peo- 
ple. Main  street,  shown  upon  the  accompanying  plat,  is 
the  business  street  of  the  town,  and  the  larger  part  of  the 
business  is  transacted  in  the  two  blocks  immediately  east 
of  the  railroad  crossing.  The  railroad  station  is  1,480  feet 
south  of  the  crossing,  and  there  is  a  slight  upgrade  from 
the  crossing  to  the  station.  From  150  to  400  people  cross 
the  tracks  at  this  crossing  every  day;  a  large  number  of 
them  going  to  the  mill,  elevator  and  other  buildings  to- 
the  west  of  the  track.    A  continuation  of  the  street  is  also 
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the  main  highway  to  the  well-settled  farming  country  ly- 
ing to  the  west  of  town.  The  mill  and  elevator  are  sepa- 
rated by  a  distance  of  from  20  to  23  feet,  and  this  is  nar- 
rowed by  a  platform  on  the  side  of  the  mill,  used  for  load- 
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iug  and  unloading  and  for  access  to  the  building.  Both 
the  mill  and  elevator  are  oi>er;ited  by  water  jwwer  from 
the  Logiin  river:  the  dam  beinor  close  to  the  mill.  There 
is  a  direct  ci>nlliot  in  the  te^^timony  as  to  whether  a  box 
car  was  standing  on  the  sidettrack  near  the  south  end  of 
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the  elevator,  but  the  jury  evidently  found  that  the  car  was 
there  and  obstructed  the  view.  From  the  center  of  the 
main  line  to  the  center  of  the  side-track  at  the  crossing 
is  14  feet,  10  inches.  The  ground  slopes  upward  slightly 
from  the  driveway  between  the  mill  and  elevator  to  the 
railw^ay.  Parties  desiring  to  load  or  unload  at  the  mill 
would  drive  north  between  the  mill  and  elevator,  but  in 
order  to  return  were  compelled  to  drive  beyond  the  mill 
and  make  a  sharp  turn,  coming  back  through  the  drive- 
way by  which  they  entered.  There  is  a  sharp  curve  in  the 
railroad  north  of  the  elevator,  so  that  looking  north  from 
the  mill  platform,  and  from  the  turning  place  still  further 
north,  a  view  of  the  railroad  can  be  had  extending  to  the 
northwest  for  more  than  half  a  mile,  and  the  view  of  the 
track  from  immediately  west  of  the  crossing  is  cut  off  by 
the  elevator.  There  is  a  dam  with  an  eight-foot  fall  close 
by  the  mill  on  the  west,  and  this  and  the  machinery  of  the 
mill  made  the  locality  of  the  driveway  more  or  less  noisy. 
On  the  morning  of  the  accident  Zell  Craig,  accompanied  by 
his  mother,  Catherine  Craig,  drove  to  the  mill  with  a  grist, 
unloaded  it  upon  the  platform,  drove  north  to  the  turn, 
and  came  back  through  the  driveway.  There  was  a  strong 
wind  blowing,  but  there  is  a  conflict  as  to  whether  it  was 
from  the  north  or  south.  There  is  testimony  that  one  of 
the  horses  that  Craig  was  driving  was  a  broncho  which  was 
not  well  broken,  but  this  we  think  is  not  material,  since 
there  is  no  proof  of  fractious  or  unruly  conduct  on  the 
part  of  this  animal  at  this  time.  The  estimates  as  to  the 
speed  of  the  train  vary  from  25  to  35  miles  an  hour,  but 
we  are  satisfied  from  the  proofs  that  it  was  running  at 
leant  at  the  rate  of  30  miles  as  it  approached  the  crossing. 
The  proof  is  that  the  statutory  signals  were  given,  and 
the  court  so  instructed  the  jury. 

The  testimony  on  behalf  of  plaintiflE  as  to  other  material 
facts  is  substantially  as  follows:  One  witness,  who  was 
in  the  blacksmith  shop  in  the  center  of  the  block  east  of 
the  crossing,  on  the  north  side  of  the  street,  said  that  he 
heard  the  train  whistle  for  the  crossing  and  afterwards. 
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give  a  danger  whistle  before  the  team  was  struck,  and  that 
he  did  not  see  the  team  or  wagon  until  after  the  collision. 

The  next  witness  was  the  plaintiff,  who  testified  as  to 
local  surroundings,  the  age  of  his  son,  and  his  ability  to 
labor.  He  also  gave  facts  as  to  the  other  members  of  his 
family  and  the  pecuniary  loss  sustained  by  the  death.  The 
third  witness,  who  stood  at  the  door  of  the  blacksmith 
shop,  testified  that  he  saw^  the  team  come  up  over  the  rail- 
road, and  saw  the  wagon  cut  in  two  by  the  train ;  that  at 
the  time  the  team  was  being  driven  over  the  crossing  it 
was  "just  coming  over  in  a  little  trot." 

On  the  part  of  the  defendants,  the  miller,  who  helped 
Craig  to  unload  the  grist,  testified  that  while  he  was  on 
the  mill  platform,  and  after  Craig  had  started  the  team 
north  in  order  to  turn,  he  heard  the  train  coming  south, 
whistle  at  the  Logan  bridge  (which  is  half  a  mile  north), 
and  afterwards  heard  it  whistle  again  for  the  crossing; 
that  Craig  turned  and  drove  back  between  the  mill  and 
elevator  with  the  team  walking;  that  after  he  passed  the 
mill,  and  just  after  he  began  to  make  the  turn  to  the  cross- 
ing, he  used  his  whip  on  the  horses,  and  continued  to  use  it 
until  he  was  struck  by  the  engine.  He  also  testified  that 
there  were  no  obstructions  to  the  view  north  of  the  mill 
from  the  turn  except  a  little  clump  of  trees  half  way  be- 
tween the  Logan  bridge  and  the  trestle  bridge  near  the 
whistling  post. 

One  Behn,  who  was  driving  a  team  for  the  mill-owner, 
was  leaving  the  mill  for  the  crossing  just  as  Craig  drove 
into  the  driveway.  The  witness  drove  his  team  to  a  point 
about  30  feet  west  of  the  side-track,  when  he  heard  the 
whistle  and  stopped.  He  waited  for  the  train  to  pass. 
He  testified  that  he  saw  Craig  start  to  whip  his  horses  as 
he  turned  to  go  up  to  the  crossing ;  the  horses  were  trotting; 
that  he  saw  him  look  to  the  north  as  he  went  up  the  grade 
onto  the  crossing  at  about  the  switch  track.  The  witness 
shouted  as  loudly  as  he  could  to  him  to  stop  as  he  passed 
him.  Craig  was  then  about  8  or  10  feet  away  from  him. 
He  did  not  see  the  train  until  it  was  east  of  the  elevator. 
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Mr.  Lyons,  proprietor  of  the  mill,  was  in  the  mill  near 
an  open  window  in  the  southeast  corner.  He  testifies  that 
he  saw  the  team  as  it  came  south  of  the  mill.  As  it  ap- 
proached the  crossing  Craig  drove  faster.  He  turned  his 
head  to  the  north  as  he  cleared  the  side  track,  and  as  he 
turned  back  he  applied  the  whip.  He  says,  "the  woman 
made  a  grab  for  his  arm  or  the  lines,"  and  the  horses 
passed  onto  the  main  line  on  a  gallop.  The  team  passed 
the  engine,  and  it  struck  the  wagon.  There  was  no  box 
car  beside  the  elevator.  Cross-examination :  He  first  saw 
the  train  south  of  the  elevator,  and  the  whipping  when 
Craig  was  going  upon  the  switch  track  about  25  or  30  feet 
from  the  main  line. 

The  engineer  of  the  train  testified  that  the  bell  was  ring- 
ing continuously  between  the  wliistling  post  and  the  cross- 
ing; that  he  saw  the  team  and  wagon  on  the  track  when  he 
was  about  100  feet  away  and  immediately  applied  the 
emergency  air. 

Another  witness,  the  postmaster,  who  was  50  feet  east 
and  60  or  70  feet  south  of  the  crossing,  testified  that  he 
did  not  see  the  team  until  it  was  practically  right  upon 
the  side  track.  Craig  then  was  urging  and  whipping  the 
horses  and  they  were  on  a  gallop. 

The  fireman  testified  that  he  rang  the  bell  continuously 
from  the  whistling  post  until  they  reached  the  crossing, 
and  that  the  train  was  going  about  30  miles  an  hour. 

Another  witness  was  unloading  garbage  into  the  riiner 
southwest  of  the  mill  and  about  100  feet  west  of  the  cross- 
ing. His  attention  was  attracted  by  the  manner  in  which 
Craig  was  driving  past  him  toward  the  crossing;  that  he 
was  whipping  the  horses  and  urging  them  on,  driving  right 
by  the  heads  of  the  team  of  the  witness.  Witness  heard 
the  train  when  it  whistled  for  the  crossing,  saw  it  through 
the  driveway  between  the  elevator  and  the  mill,  and  saw 
it  again  as  it  came  past  the  elevator.  The  Craigs  were 
then  just  started  to  go  across  the  track.  He  saw  Craig 
look  toward  the  train  just  as  he  was  driving  upon  the 
track. 
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The  city  marshal  was  standing  in  the  creamery  building^ 
which  is  situated  a  little  more  than  100  feet  west  of  the 
railroad  track,  and  south  of  the  highway,  a  little  farther 
west  than  the  mill.  He  heard  the  train  whistle,  saw  a 
team  coming  from  the  mill  toward  the  crossing.  The 
driver  seemed  to  be  hurrying  his  team  to  get  across  the 
railway  track  and  the  crossing  ahead  of  the  train.  He 
heard  the  emergency  whistle  and  heard  the  bell  rung. 

Four  assignments  of  error  are  discussed  in  the  appel- 
lants' brief.  They  are:  (1)  That  the  defendants  were 
not  guilty  of  negligence;  (2)  that  the  deceased  was  guilty 
of  contributory  negligence;  (3)  that  the  court  erred  in  re- 
jecting evidence  in  support  of  the  counterclaim  for  dam- 
ages; and  (4)  that  the  verdict  is  excessive. 

Defendants  claim  that  the  evidence  does  not  warrant 
the  inference  that  the  speed  of  the  train  exceeded  30  miles 
an  hour  at  the  time  of  the  accident,  and  insist  that,  since 
the  statutory  warnings  with  bell  and  whistle  were  given^ 
even  though  the  actual  speed  was  35  miles  an  hour,  as  one 
witness  testified,  this  alone  is  not  evidence  of  n^ligence: 
It  is  also  said  that,  since  trains  had  been  running  at  this 
rate  of  speed  at  that  point  for  over  30  years,  this  was  the 
customary  and  usual  rate,  and  attention  is  called  to  the 
fact  that  there  was  no  ordinance  limiting  or  regulating 
the  rate  of  speed  within  the  corporate  limits.  It  is  insisted 
that  a  fast  rate  of  speed  cannot  of  itself  be  negligence,  cit- 
ing cases,  and  quoting  the  opinion  of  Judge  Lake  in  Bur- 
lington d  M.  R.  R.  Co.  V.  Wendt,  12  Neb.  76,  to  the  effect 
that  "speed  alone,  unconnected  with  any  other  fact  or  cir- 
cumstance, and  more  especially  where  it  is  not  shown  ta 
have  been  unusual,  has  never,  that  we  are  aware  of,  been 
held  sufficient  to  show  gross  negligence."  This  opinion, 
however,  also  states  that  a  rate  of  speed  entirely  reason- 
able at  some  places  and  under  some  circumstances  might 
evince  a  reckless  disregard  for  the  rights  of  persons  and 
property  at  another.  The  latter  principle  is  also  stated  by 
Judge  Lake  in  his  opinion  in  Meyer  v.  Midland  P.  R.  Co., 
2  Neb.  319,  335.  The  Nebraska  cases  cited  in  support  of 
the  theory  that  the  rate  of  speed  is  no  evidence  of  negli- 
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I  gence  show  that  in  each  case  the  facts  were  that  the  trains 

i  were  running  in  the  open  country  outside  of  the  limits  of 

any  city  or  village,  and  the  language  used  applies  to  such 
conditions. 

Defendant  railroad  also  contends  that,  since  it  complied 
with  the  terms  of  the  statute  with  respect  to  sounding  the 
whistle  and  ringing  the  bell,  it  must  be  held  free  from 
D^glig^Dce.  We  cannot  take  this  Tiew.  The  fact  that  cer- 
tain precautions  have  been  deemed  necessary  at  all  public 
crossings  is  no  indication  that  further  precautions  are  not 
demanded  by  the  exercise  of  ordinary  care  at  other  places 
where  obstructions  to  the  view  or  other  circumstances  ren- 
der a  crossing  more  dangerous.  Ellis  v.  Lake  Shore  &  M. 
S.  R.  Co,,  138  Pa.  St.  506,  21  Am.  St  Eep.  914.  The  true 
principle  is  that  a  railroad  company  mufiit  use  such  care 
and  precaution  as  ordinary  prudence  indicates.  They  must 
I  exercise  greater  care  and  greater  vigilance  in  cities  or 

i  towns  where  crossings  are  frequently  used  by  large  num- 

I  bers  of  people  than  at  ordinary  crossings  in  the  open  coun- 

1  try.    The  degree  of  care  which  the  law  requires  to  be  exer- 

cised must  be  commensurate  with  the  probability  of  dan- 
ger. In  some  instances  in  cities  and  villages,  ordinary 
care  and  prudence  demand  that  gates  be  erected  or  flagmen 
stationed  or  electric  bells  or  signals  installed,  while  in 
other  cases  all  that  would  be  necessary  would  be  to  lessen 
the  speed  of  the  train,  or  give  continuous  signals  of  its 
approach,  or  both.  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408. 

The  jury  evidently  found  that  the  defendant  railroad 
should  :have  better  safeguarded  the  crossing,  or  that  the 
rate  of  speed,  considered  in  connection  with  all  the  other 
circumstances,  was  a  negligent  one.  We  are  satisfied  that 
the  latter  conclusion  is  upheld  by  the  evidence.  There  is  no 
proof  that  the  deceased  knew  of  the  customary  rate  of 
speed  at  which  this  train  was  run  at  that  point,  and,  no 
matter  how  long  the  practice  of  so  running  the  train  over 
this  dangerous  crossing  had  existed,  it  would  not  justify 
the  lack  of  ordinary  care. 

97  Neb.  28 
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Defendant  railroad  next  contends  that  the  deceased  was 
guilty  of  contributory  negligence,  and  that  consequently 
plaintiff  has  no  right  to  recover.  The  question  presented 
is  whether,  upon  the  undisputed  evidence,  it  is  clear  that 
the  deceased  did  not  use  ordinary  care  at  the  time  and 
place,  under  all  the  circumstances.  In  this  case  we  may 
start  with  the  proposition  settled  and  determined  that  the 
railway  company  was  guilty  of  negligence  in  the  operation 
of  the  train ;  but,  as  was  said  in  Chicago,  B.  d  Q.  R.  Co.  v. 
Schtoaneitfeldt,  76  Neb.  80 :  "Individuals  are  required  to 
have  some  regard  for  their  own  safety.  Every  person  of 
mature  years  and  in  the  possession  of  his  faculties  is  bound 
to  make  a  proper  use  of  them  to  avoid  danger,  and  we  are 
all  required  to  take  notice  of  the  fact  that  a  railway  cross- 
ing is  a  dangerous  place,  and  he  who  makes  use  of  it  must 
exercise  that  degree  of  caution  commensurate  with  the  dan- 
ger.*' See  Koester  v.  Chicngo  &  N.  W.  R,  Co.,  106  Wis.  460. 
It  is  the  settled  rule  in  this  court  that,  where  upon  the 
evidence  dilBferent  minds  may  draw  different  inferences  or 
conclusions  from  the  facts  proved,  or  where  there  is  a  con- 
flict in  the  evidence,  the  matter  must  be  submitted  to  the 
jury  to  determine;  but  where  there  is  no  conflict,  and  but 
one  reasonable  inference  can  be  drawn  from  the  facts,  the 
question  is  one  for  the  court.  Guthrie  v.  Missouri  P.  R.  Co., 
51  Neb.  746,  and  cases  cited ;  Knapp  v.  Jones,  60  Neb.  490. 

We  are  of  opinion  that  no  unprejudiced  mind  can  read 
the  undisputed  testimony  without  coming  to  the  conclu- 
sion that  the  deceased  heard  the  train  coming,  and  that 
he  rashly  attempted  to  cross  the  track  ahead  of  it.  The 
fact  that  he  was  urging  and  whipping  the  team  before  he 
could  see  the  train  is  of  great  importance  as  showing  his 
knowledge  that  it  was  approaching.  He  must  have  seen  the 
team  driven  by  Behn  which  was  waiting  for  the  train  to 
pass  before  it  attempted  to  cross,  even  if  he  did  not  hear 
the  shout  Laying  aside  all  the  testimony  with  reference 
to  Craig's  ability  to  have  seen  the  train  as  he  was  ];)assing 
north  in  the  driveway  or  at  the  turn  after  the  miller  heard 
the  whistle,  we  are  fully  convinced  that,  when  he  passed 
the  witnesses  to  the  south  of  the  mill  with  his  horses  trot- 
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ting  and  continued  to  urge  them  forward,  he  must  have 
known  of  the  chance  that  he  took,  and  that  he  took  the 
chance  with  knowledge  of  the  risk.  It  is  said  that  the  in- 
stinct of  self-preservation  would  prevent  such  action  on 
the  part  of  the  deceased,  but  experience  teaches  that  the 
hot  blood  of  youth  will  take  risks  that  older  men  will  shun. 
The  law,  however,  draws  no  distinction,  unless  the  reckless 
one  is  of  such  tender  age  that,  by  reason  of  his  lack  of 
knowledge  and  experience,  he  cannot  be  chargeable  with 
the  lack  of  ordinary  prudence.  The  witness  for  the  plain- 
tiff who  saw  the  team  come  upon  the  track  stood  at  a  dis- 
tance of  over  200  feet  to  the  east  and  north  of  the  cross- 
ing, while  the  other  witnesses  were  within  a  few  feet  of  the 
team  when  the  driver  was  urging  them  to  greater  speed 
close  to  the  danger  point.  Courts  are  reluctant  to  inter- 
fere with  the  verdict  of  a  jury  upon  questions  of  fact;  but, 
where  the  evidence  is  undisputed,  it  becomes  their  duty 
to  apply  the  law,  and,  if  it  clearly  appears  that  there  is 
no  cause  of  action,  so  to  declare.  The  principles  governing 
are  so  clear  that  it  is  useless  to  cite  authorities  upon  these 
propositions,  although  scores  of  cases  may  be  found.  We 
are  convinced  that,  if  the  deceased  had  used  ordinary  care, 
he  would  not  have  been  struck  by  the  train,  and  that  he 
was  guilty  of  such  negligence  that  there  is  no  cause  of 
action. 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider the  other  assignments  of  error.  The  judgment  of  the 
district  court  is  therefore 

Reversed. 

Babnes,  Fawcbtt  and  Hameb,  JJ.,  not  sitting. 
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UNION  Pacific  Railroad  Company,  appellant,  v.  0.  E. 
Hbubr,  Treasurer,  appellee. 

Filed  Decembbb  18.  1914.    No.  17,893. 

1.  Municipal  Corporations:  Poweb  to  Levy  Tax.  A  village  has  no 
inherent  power  to  levy  taxes. 

2.  Statutes:  Constbuction.  In  order  to  ascertain  the  Intention  of 
the  legislature  in  the  amendment  of  a  statute,  the  course  of  legisla- 
tion on  the  subject  and  existing  conditions  created  under  the 
former  statutory  provisions  may  be  considered.  ' 

Appeal  from  the  district  court  for  Platte  county: 
George  H.  Thomas,  Judge.    Afjfirmed. 

Edson  Rich,  A.  O.  Ellick  and  William  M.  Cornelius,  for 
appellant. 

0.  N.  McElfresh  and  Otto  F.  Walter,  contra. 

Lbtton,  J. 

Plaintiff  applied  for  an  injunction  to  prevent  the  county 
treasurer  of  Platte  county  from  collecting  for  the  year 
1911  taxes  based  on  a  ten-mill  levy  by  the  village  of  Platte 
Center  for  a  "water-works  fund."  It  is  alleged  in  the  peti- 
tion that  the  village  taxing  authorities,  made  other  tax 
levies  for  the  same  year  as  follows:  "For  general  fund 
purposes,  ten  mills  on  the  dollar  valuation;  for  sinking 
fund  on  village  bonds,  six  mills  on  the  dollar  valuatioD; 
for  interest  on  water  bonds,  two  mills  on  the  dollar  valua- 
tion." Plaintiff  also  alleged  that  it  paid  the  taxes  based 
on  these  statutory  levies,  and  that  the  ten-mill  levy  for  a 
water- works  fund  is  void  for  want  of  municipal  power  to 
make  it.  Defendant  admitted  the  making  of  the  levies,  but 
pleaded:  "That  said  levy  of  ten  mills  for  'water-works 
fund'  was  for  the  maintenance,  repair  and  upkeep  of  the 
water- works  system  and  plant  used,  owned  and  kept  by 
said  village ;  that  the  maximum  levy  for  general  purposes 
under  the  statute  was  insufficient  for  this  expense,  and 
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that  said  levy  is  in  all  respects  valid."  To  this  part  of  the 
answer  the  trial  court  overruled  a  demurrer.  Plaintiff 
electing  to  stand  on  its  petition,  the  trial  court  refused  to 
enjoin  the  collection  of  the  ten-mill  le^y  for  a  water-works 
fund.    Plaintiff  has  appealed. 

Under  the  aidmitted  facts,  the  question  of  law  in  dispute 
is :  Had  the  village  the  power  to  make  a  ten-mill  levy  for 
a  water-works  fund  "for  the  maintenance,  repair  and  up- 
keep of  the  water-works  system  and  plant  used,  owned 
and  kept  by  said  village,"  the  maximum  levy  for  general 
purposes  being  insufficient  for  that  purpose?  The  answer, 
of  course,  must  be  found  in  the  village  charter. 

Plaintiff  takes  the  i)osition  that  the  village  had  no  in- 
herent power  to  levy  taxes;  that  express  power  to  make 
the  levy  assailed  cannot  be  found  in  any  statute;  that  the 
only  express  power  conferred  upon  the  village  with  refer- 
ence to  water-works  was  to  levy  a  tax  to  pay  bonds  issued 
to  provide  for  the  plant  and  for  the  payment  of  interest  on 
the  bonds;  that  the  village  charter  does  not  imply  the 
power  to  levy  the  tax  in  controversy.  The  first  proposition 
is  sound.  Municipal  power  to  levy  taxes  is  statutory. 
"It  is  a  rule,  requiring  the  citation  of  no  authorities  to 
support  it,  that  a  municipal  corporation  can  levy  taxes 
only  for  the  purposes  authorized  by  statute."  Barkley  v. 
City  of  Lincoln,  82  Neb.  181.  State  v.  Boyse,  71  Neb.  1; 
State  V,  City  of  Kearney,  49  Neb.  325;  State  v.  City  of 
Wahoo,  62  Neb.  40.  But,  while  this  is  the  genei;al  rule, 
another  principle  applies  in  certain  cases,  and  power  to 
levy  a  tax  may  be  implied  from  express  power  given  to  in- 
cur an  obligation  where  the  legislature  must  have  intended 
a  tax  to  furnish  means  of  payment,  and  there  is  nothing 
to  rebut  the  implication.  4  Dillon,  Municipal  Corpora- 
tions (5th  ed.)  sec.  1377.  What  was  the  legislative  inten- 
tion? 

In  1885  (laws  1885,  ch.  20,  p.  168)  the  legislature  pro- 
vided that  cities  or  villages  may  "levy  and  collect  a  gen- 
eral tax  in  the  same  manner  as  other  municipal  taxes  may 
be  levied  and  collected  for  the  purchase  of  steam  engines 
and  for  the  purchase,  erection,  or  construction  and  mainte- 
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nance  of  such  water-works,  or  to  pay  for  water  furnished 
to  such  city  or  village  under  contract,  to  an  amount  not 
exceeding  five  mills  on  the  dollar  in  any  one  year."  This 
was  in  addition  to  the  ten-mill  levy  for  general  revenue 
purposes.  The  amount  was  in  1887  (laws  1887,  ch.  12, 
p.  297)  increased  to  seven  mills.  In  1893  (laws  1893, 
ch.  8,  p.  134)  subdivision  15  was  again  amended,  retaining 
the  provision  that  cities  or  villages  may  borrow  money  or 
issue  bonds  for  the  purchase  of  steam  engines  or  fire-ex- 
tinguishing apparatus,  and  for  the  purchase,  erection,  con- 
struction and  maintenance  of  water-works,  or  to  pay  for 
water  furnished  such  city  or  village  under  contract;  but 
the  express  provision  for  the  levy  of  taxes  only  gave  au- 
thority to  levy  and  collect  a  tax  "to  an  amount  sufficient 
to  pay  the  interest  and  principal  of  said  bonds." 

It  is  a  matter  of  common  knowledge  and  judicial  his- 
tory in  this  state  that  many  municipalities  and  towns  pre- 
vious to  this  time  had  erected  water-works,  and  others  had 
entered  into  contracts  to  pay  for  water  supply  for  munici- 
pal purposes.  It  could  never  have  been  the  intention  of 
the  legislature  to  take  away  the  power  to  levy  an  annual 
tax  to  pay  for  water  supply  under  such  contracts,  or  to  re- 
peal the  existing  right  to  raise  money  by  taxation  for 
maintenance  of  existing  works.  Construing  the  section  as 
it  now  stands,  together  with  section  5108,  Rev.  St  1913, 
that  gives  the  city  authorities  power  to  levy  any  other 
tax  aut^Jiorized  by  law,  the  only  reasonable  construction 
that  can  be  given  is  that  the  legislature  intended  that  the 
power  to  levy  for  such  purposes  should  still  be  continued, 
but  that  the  limitation  of  the  levy  to  seven  mills  should 
be  removed.  This  statute  has  remained  in  substantially 
the  same  form  until  now.  If  we  should  hold  as  the  appel- 
lant desires,  the  effect  would  be  to  say  that  the  legislature 
meant  in  1893  to  take  aw^ay  all  power  on  the  part  of  the 
city  authorities  to  carry  out  their  existing  contracts.  This 
it  seems  to  us  would  be  an  unreasonable  construction,  and 
the  implied  power  to  levy  the  tax  remains.  The  limits  of 
this  implied  power  are  imposed  by  the  reasonable  neces- 
sities of  the  situation  and  by' the  reasonable  discretion  of 
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the  city  authorities.    The  power  is  not  unlimited,  and  is 
subject  to  review  if  such  discretion  is  abused. 
Judgment 

Affibmed. 


Caelton  D.  Hutchinson,  Administrator,  appellee,  v. 
Western  Bridge  &  Construction  Company,-  appel- 
lant. 

FnxD  DECEifBEB  18,  1914.    No.  17,902. 

1.  Appeal:  Excessive  Yebdict:  Revebsai^.  Where  it  is  evident  that» 
in  fixing  the  amount  of  the  verdict,  the  Jury  disregarded  the  in- 
struction of  the  court  as  to  the  basis  of  recoyery,  and  the  yerdict 
is  so  excesslye  that  it  must  have  been  the  result  of  passion  or 
prejudice,  the  Judgment  vrill  be  reversed. 

2.  Trial:  Instructions:  Statement  of  Issues.  Where  a  petition  con- 
tains allegations  of  fact  not  supported  by  any  evidence,  it  may  be 
reversible  error  to  include  such  statements  in  that  part  of  the 
charge  of  the  court  defining  the  issues  to  be  tried,  and,  if  the 
reviewing  court  is  satisfied  that  the  Jury  has  been  misled  by  so 
doing,  it  will  be  its  duty  to  grant  a  new  trial. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Reversed. 

Mahoney  d  Kennedy,  M.  F.  Harrington  and  H.  O.  Moor- 
heady  for  appellant. 

Crane  d  Boucher  and  J.  W.  Woodrough,  contra. 

I/ETTON,  J. 

Plaintiflf  is  administrator  of  the  estate  of  Charles  B. 
Harris,  deceased.  The  action  is  to  recover  damages  to  the 
next  of  kin  by  reason  of  the  death  of  Harris  while  in  the 
employment  of  defendant. 

On  the  25th  of  April,  1910,  the  deceased,  with  another 
workman,  and  a  foreman  were  driving  piles  with  an  ordi- 
nary pile  driver,  operated  by  horse-power,  on  the  premises 
of  the  Union  Refining  Company  in  Omaha.    After  a  pile 
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had  been  driven  it  was  necessary  to  move  the  pile  driver  to 
the  place  where  the  next  pile  was  to  be  driven.  Wh«i 
moving  the  machine  it  was  customary  to  lower  the  ham- 
mer. At  the  time  of  the  accident  the  hammer,  together 
with  another  ponderous  piece  of  iron,  called  the  "follower," 
rested  upon  a  piece  of  yellow  pine  scantling  2x4  inches  in 
size,, set  on  edge  at  a  height  of  about  6  or  8  feet  above  the 
sills.  This  "toggle-bar,"  as  it  was  called,  rested  upon  the 
framework  between  the  uprights  or  "leaders."  The  appa- 
ratus was  large  and  top-heavy,  and  in  moving  it  upon  gas- 
pipe  rollers  under  the  sills  it  was  necessary  to  use  a  crow- 
bar as  a  lever  at  different  points  upon  the  sills  to  force  or 
^^pinch"  it  forward  and  in  order  to  straighten  its  course. 
The  span  of  the  bar  between  the  horizontal  timbers  on 
which  it  rested  was  about  17  or  18  inches.  The  hammer 
was  about  16  inches  wide,  and  the  hammer  and  follower 
together  weighed  about  2,000  pounds.  While  moving  the 
pile  driver,  Moore,  the  other  workman,  who  was  loosening 
one  of  the  guy  ropes  and  looking  up  at  the  rope,  saw 
Harris  pass  close  by  him  with  a  crowbar  in  his  hand.  In  a 
moment  afterwards  he  heard  the  breaking  of  the  toggle-bar 
and  the  fall  of  the  weight  and  saw  Harris  lying  with  his 
head  under  the  hammer.  He  was  instantly  killed.  The 
negligence  alleged  is  the  failure  to  supply  a  sufficient  and 
adequate  to^le-bar  to  hold  up  the  weight;  that  the  toggle- 
bar  was  of  soft  pine,  weak  and  knotty,  which,  though  it 
might  hold  up  the  weight  while  the  machine  was  absolutely 
quiet,  was,  as  the  defendant  knew,  totally  inadequate  to 
sustain  the  weight  during  the  process  of  moving  the  ma- 
chine. The  answer  pleads  contributory  negligence  and  as- 
sumption of  risk,  and  that  Harris  voluntarily  placed  him- 
self in  a  position  of  obvious  danger  not  within  the  scope  of 
his  employment.  A  verdict  for  |10,000  waB  returned  by 
the  jury,  on  which  judgment  was  rendered. 

The  verdict  is  said  to  be  so  excessive  that  it  noiust  have 
been  the  result  of  passion  or  prejudice. 

A  few  years  before  Harris  had  lived  in  North  Dakota 
with  his  wife  and  three  children,  two  sons  and  a  daughter. 
The  wife  died.    The  family  was  kept  together  for  a  short 
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time  with  a  housekeeper,  but  it  separated  in  the  autumn 
of  1909;  the  oldest  son  and  the  daughter  going  to  live 
with  an  uncle  in  Wisconsin,  and  the  father  and  younger 
son  coming  to  Nebraska.  In  North  Dakota  Harris  had 
been  a  tenant  farmer,  and  between  seasons  had  laid  ce- 
ment sidewalks.  After  coming  to  Nebraska  he  followed 
the  same  avocations  for  a  time,  but  had  worked  for  de- 
fendant with  his  team  for  over  five  months.  The  proof  as 
to  his  earning  capacity  is  not  very  clear.  At  the  time  of 
his  death  he  owned  a  two-horse  team,  wagon  and  harness, 
and  perhaps  a  little  money;  but  it  is  shown  that  his  work 
was  irregular,  that,  though  not  a  drunkard,  he  used  liquor 
frequently,  and  it  is  not  shown  after  he  came  to  this  state 
that  he  earned  more  than  enough  for  his  own  maintenance, 
the  keep  of  his  team,  and  such  sums  as  he  was  contributing 
to  his  children.  At  the  time  of  his  death  Harris  was  43 
years  old.  Harry,  the  older  son,  was  between  19  and  20; 
Homer,  the  younger  son,  over  18;  and  Dolly,  his  daughter, 
was  15  years  of  age.  The  older  son  testified  that  before 
leaving  North  Dakota  he  worked  for  his  father;  that  he 
was  strong  and  able-bodied,  and  that  after  he  went  to  Wis- 
consin he  was  self-supporting,  although  he  received  money 
from  his  father  a  few  times  in  small  amounts.  The  sec- 
ond son  testified  that  after  he  came  to  Nebraska  his  father 
did  not  furnish  him  any  money ;  that  he  was  and  had  been 
self-supporting,  and  that  for  the  last  two  years  he  had 
been  earning  |60  a  month.  Harris  paid  f2.50  a  week  for 
the  board  of  his  daughter,  and  sent  her  in  addition  from 
|5  to  |10  or  f  15  a  month.  It  was  the  intention  of  both 
that,  as  soon  as  she  was  old  enough  to  do  so,  she  should 
keep  house  for  her  father.  Considering  the  whole  testi- 
mony, it  may  be  doubted  whether  the  sons  suffered  any  pe- 
cuniary loss  by  the  death  of  the  father.  Under  these  cir- 
cumstances, considering  the  expectancy  of  the  deceased, 
his  earning  capacity,  the  situation  of  his  children,  and  the 
amount  which  he  was  able  to  contribute  and  did  contrib- 
ute to  their  support,  it  seems  apparent  that  the  jury  dis- 
regarded the  instruction  of  the  court  with  respect  to  the 
measure  of  damages  which  limited  recoT^ery  to  pecuniary 
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loss,  and  that  the  verdict  must  have  been  the  result  of  pas- 
sion or  prejudice. 

Complaint  is  made  of  an  instruction  given  with  respect 
to  expert  evidence.  We  find  no  error  in  this  instruction, 
which  is  widely  different  from  that  given  in  Hayden  i\ 
Frederickson^  59  Neb.  141. 

Complaint  is  made  of  instruction  No.  6.  The  jury  were 
told  that  in  order  to  recover  the  plaintiff  must  establish 
that  the  toggle-bar  was  of  insufficient  strength,  and  then 
proceeded:  "Should  the  plaintiff  so  prove,  and,  it  not  ap- 
pearing that  the  deceased  assumed  the  risk  that  caused  his 
death  or  was  guilty  of  contributory  negligence,  plaintiff 
would  be  entitled  to  a  verdict  at  your  hands,"  etc.  It  is 
said  that  by  this  language  "the  court  told  the  jury  that 
neither  contributory  negligence  nor  assumption  of  risk  ap- 
peared from  the  evidence."  The  phrase  evidently  means 
^'and,  if  it  does  not  appear,"  etc.  We  doubt  whether  this 
expression  misled  the  jury,  but  it  would  avoid  the 'possi- 
bility of  misapprehension  to  change  its  form  upon  another 
trial.  It  is  possible  that  jurors  of  foreign  birth,  unused 
to  our  idioms,  might  mistake  the  meaning. 

The  trial  court  was  correct  in  holding  that  it  was  im- 
proper for  the  plaintiff,  upon  rebuttal,  to  attempt  to  prove 
that  the  toggle-bar  was  not  sufficient  and  was  not  a  usual 
and  customary  appliance.  This  should  have  been  done 
upon  the  main  case.  As  the  case  now  stands,  with  the  tes- 
timony upon  this  point,  of  a  single  witness  who  had  com- 
paratively little  exi)erience  with  pile  drivers  ui)on  the  one 
side,  and  that  of  a  number  of  experienced  bridge  builders, 
some  of  them  disinterested,  upon  the  other,  it  is  a  close 
question  whether  the  evidence  supports  the  vierdict.  Upon 
a  new  trial  the  condition  of  the  evidence  in  this  respect 
may  be  different 

Complaint  is  made  that  the  court  did  not  properly  state 
the  issues.  We  are  again  moved  to  criticize  the  practice 
of  copying  the  pleadings  in  full  as  a  method  of  stating  the 
issues  to  the  jury.  In  this  case  the  trial  judge,  in  instruc- 
tion No.  5  gave  a  clear,  succinct  and  satisfactory  state- 
ment of  the  issues  as  to  negligence  which  the  jury  were 
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called  upon  to  determine.  The  inclusion  of  the  entire 
pleadings  in  the  charge,  which  contained  some  allegations 
in  the  petition  which  were  not  supported  by  the  evidence, 
may  have  operated  to  the  substantial  prejudice  of  defend- 
ant Jurors  are  not  lawyers,  and  are  not  always  prepared 
to  discriminate  between  that  portion  of  a  lengthy  charge 
which  contains  statements  made  in  pleadings,  and  the  re- 
mainder of  it.  A  clear,  concise  and  terse  statement  of  the 
issues  is  much  to  be  preferred  to  the  involved  legal  ver- 
biage often  found  in  formal  pleadings,  and  is  much  more 
easily  apprehended.  Where  a  petition  contains  allegations 
of  fact  not  supported  by  any  evidence,  it  may  be  reversible 
error  to  include  such  statements  in  that  part  of  the  charge 
of  the  court  defining  the  issues  to  be'  tried,  and,  if  the  re- 
viewing court  is  satisfied  that  the  jury  has  been  misled  by 
80  doing,  it  will  be  its  duty  to  grant  a  new  trial. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 

Reesb,  C.  J.,  Sedgwick  and  Hambr,  JJ.,  not  sitting. 


George  Braun,  appellant,  v.  M.  D.  Peet,  appellee. 

Filed  December  18,  1914.    No.  17,880. 

1.  Appeal:  Dismissal:  Harmless  Error.  The  dismissal  of  a  civil 
case  for  insufficiency  of  the  evidence  to  sustain  a  verdict  in  favor 
of  plaintiff.  Instead  of  giving  a  peremptory  instruction  for  de- 
fendant. Is  not  reversible  error. 

2.  Landlord  and  Tenant:  Eviction:  Notice  to  Vacate.  Mere  notice 
to  vacate  leased  land  does  not  amount  to  an  eviction  of  a  tenant 
who  disregarded  It,  remained  In  undisturbed  possession  several 
months,  and  voluntarily  vacated  the  premises. 

3.  :   :   Repairs.     The  failure  of  a  landlord  to  furnish 

materials  for  repairs  according  to  the  terms  of  his  lease  does  not 
amount  to  an  eviction,  where  the  tenant  has  not  been  damaged 
by  that  breach  of  covenant. 
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4.  Appeal:  Disallowance  of  Nominal  Damages.  The  disallowance 
of  nominal  damages  to  which  plaintiff  is  entitled  in  an  action  for 
breach  of  contract  is  reversible  error,  where  it  affects  a  sub- 
stantial right  or  prevents  him  from  recovering  costs;  but  the  rule 
is  otherwise,  if  he  is  not  thus  injured. 

5.  Landlord  and  Tenant:  Eviction:  Action  fob  Damages:  Evidence. 
Evidence  of  the  landlord's  purpose  to  eject  the  tenant  is  imma- 
terial in  an  action  by  the  latter  to  recover  damages  for  an  evic- 
tion of  which  there  is  no  proof. 

Appeal  from  the  district  court  for  Keya  Paha  county 
R.  R.  Dickson,  Judge.    Affirmed. 

Ro8s  Amspoker  and  Lear  d  Lear,  for  appellant. 

J.  A,  Douglas,  contra. 

Rose,  J. 

This  is  an  action  to  recover  from  defendant  damages  in 
the  sum  of  f5,000  for  evicting  plaintiff  from  leased  land 
and  for  violating  provisions  of  the  lease.  For  the  term  of 
five  years  from  March  1,  1911,  defendant  leased  to  plain- 
tiff, for  a  share  of  the  profits,  a  ranch  in  Keya  Paha  county^ 
and  agreed  to  stock  it  and  to  furnish  necessary  materials 
for  repairs.  Plaintiff  pleaded  that  defendaJlt  took  away 
three  head  of  cattle;  that  he  failed  to  provide  com  for 
feed;  that  he  refused  to  furnish  materials  for  repairs; 
and  that  he  notified  plaintiff  November  14,  1911,  to  vacate 
the  premises.  Defendant  denied  eviction  and  liability  for 
damages.  The  case  was  tried  to  a  jury.  At  the  close  of 
plaintiff's  testimony  the  trial  court  dismissed  the  action 
for  insuflSciency  of  the  evidence  to  establish  the  cause  of 
action  pleaded,  and  discharged  the  jury.  Plaintiff  ap- 
peals. 

The  dismissal  is  challenged  as  erroneous  because  the 
proper  practice,  if  plaintiff  failed  to  prove  his  case,  was  to 
direct  a  verdict  for  defendant.  Where  the  evidence  is  in- 
sufficient to  sustain  a  verdict  in  favor  of  plaintiff,  it  is  not 
reversible  error  to  dismiss  the  action,  instead  of  giving  a 
peremptory  instruction  for  defendant.    Zittle  v.  Schlesin- 
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ger,  46  Neb.  844 ;  Thompson  v.  Missouri  P.  R.  Go,,  51  Neb. 
527. 

It  is  argued  that  the  case  should  have  been  submitted  to 
the  jury.  The  solution  of  this  question  depends  on  the 
sufficiency  of  the  evidence.  It  is  conceded  that  plaintiff 
was  notified  by  defendant  to  vacate  the  demised  premises 
November  14, 1911.  In  addition,  there  is  proof  tending  to 
show  that  defendant  took  away  three  head  of  cattle  and 
afterwards  said  he  would  "make  it  right;"  that  he  refused 
to  furnish  materials  for  repairs;  and  that  plaintiff  ex- 
pressed a  purpose  to  surrender  possession  unless  defend- 
ant would  furnish  corn  for  feed.  Plaintiff,  however,  re- 
mained on  the  ranch  until  January  16,  1912.  There  was 
no  attempt  to  evict  him  by  legal  process.  While  defend- 
ant had  agreed  to  pay  a  portion  of  the  cost  of  grain,  if 
necessarily  purchased  for  feed,  the  lease,  when  properly 
construed,  did  not  obligate  him  to  furnish  it.  On  the  facts 
proved,  plaintiff  voluntarily  surrendered  the  demised  prem- 
ises. Under  the  circumstances  of  this  case,  the  notice  to 
quit,  when  considered  with  all  other  acts  of  the  parties, 
did  not  amount  to  an  eviction. 

While  there  is  evidence  that  defendant  took  three  head 
of  cattle  away  from  the  ranch,  and  that  he  violated  his 
agreement  to  furnish  materials  for  repairs,  there  is  noth- 
ing to  show  the  extent  to  which  plaintiff  was  damaged 
in  those  respects.  From  the  proofs,  the  jury  could  not 
have  estimated  any  substantial  damage  to  plaintiff,  and 
the  trial  court  properly  refused  to  submit  that  question 
to  them.  It  is  nevertheless  insisted,  on  the  undisputed 
facts,  that  plaintiff  was  entitled  to  nominal  damages  for 
breach  of  the  covenant  to  furnish  materials  for  repairs, 
and  that  therefore  the  dismissal  was  erroneous.  The  fail- 
ure to  allow  nominal  damages  is  reversible  error,  where  it 
affects  a  substantial  right  of  plaintiff  or  prevents  him 
from  recovering  costs.  Mollyneaux  v,  Wittenberg,  39  Neb. 
547.  The  rule,  however,  is  otherwise  where  plaintiff  is 
not  thus  injured.  School  District  v.  Burress,  2  Neb. 
(Unof.)  554;  Heater  v.  Pearce,  59  Neb.  583.  For  the  trial 
court's  failure  to  allow  plaintiff  nominal  damages,  he  is 
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not  entitled  to  a  reversal  for  the  following  reasons :  Not 
having  adduced  evidence  of  actual  damages,  no  substan- 
tial right  of  plaintiff  was  affected  by  the  dismissal.  On 
the  merits  of  the  case,  a  judgment  for  nominal  damages 
was  the  full  measure  of  plaintiff's  right  to  a  recovery. 
That  relief  would  not  have  entitled  plaintiff  to  costs,  be- 
cause it  was  grantable  by  a  justice  of  the  peace.  Rev.  St 
1913,  sec.  8168  (Code,  sec.  621) ;  City  of  Hastings  v.  Mills, 
50  Neb.  842. 

Complaint  is  made  because  the  trial  court  excluded  of- 
fered evidence  that  defendant  had  a  fixed  purpose  to  evict 
plaintiff.  Eviction  w^as  not  shown,  and  proof  of  the  aban- 
doned  purpose  mentioned  was  properly  excluded. 

Rejection  of  evidence  that  defendant  said  he  had  no  corn 
for  feed  and  could  get  none  is  also  assailed  as  erroneous. 
This  assignment  of  error  is  based  on  a  misinterpretation  of 
the  lease,  and  is  without  merit.  Other  assignments  of  a 
similar  nature  are  also  overruled. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is 

Affirmed. 

Barnes,  Fawoett  and  Hamer,  JJ.,  not  sitting. 


Mary  Beber,  Administratrix,  appellant,  v.   Beebb  & 
Runyan  Furniture  Company,  appellee. 

Filed  Decembeb  18,  1914.     No.  17,881. 

Appeal:  Dismissal:  Evidence.  Where  the  evidence  Is  Insufficient  to 
sustain  a  verdict  for  plaintiff,  the  dismissal  of  the  action  is  not 
erroneous. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed, 

F.  W.  Fitch,  for  appellant 

Francis  A.  Brogan  and  Anan  Raymond,  contra. 
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Rose,  J. 

For  alleged  Diligence  resulting  in  the  death  of  Wyman 
Beber,  his  widow,  as  administratrix  of  his  estate,  brought 
this  action  against  his  employer  to  recover  damages  in  the 
sum  of  115,000.  At  the  close  of  the  testimony  on  behalf 
of  plaintiff,  the  trial  court  sustained  a  motion  to  dismiss 
the  action  on  the  ground  that  the  evidence  was  insufficient 
to  sustain  a  verdict  in  her  favor.  From  the  judgment  of 
dismissal,  she  has  appealed. 

Beber  and  a  fellow-servant  were  engaged  in  moving 
dressers  in  a  room  in  defendant's  warehouse  in  Omaha,  De- 
cember 28,  1910.  They  sat  on  the  floor,  braced  their  feet 
against  a  cleat,  and  with  their  backs  pushed  four  dressers 
piled  one  upon  another;  each  being  wrapped  in  excelsior 
and  burlap  and  resting  ui)on  its  back.  While  they  were 
thus  at  work,  the  top  dresser  struck  another  pile,  fell  on 
Beber,  and  fatally  injured  him.  The  negligence  imputed  to 
defendant  consisted  in  ordering  Beber  from  his  regular  em- 
ployment as  a  glass  crater  to  the  unfamiliar  and  danger- 
ous task  of  moving  dressers  and  in  requiring  him  to  per- 
form his  new  duties  without  sufficient  help.  It  is  argued 
by  plaintiff  that  negligence  in  these  respects  was  the  proxi- 
mate cause  of  the  injury. 

Is  there  any  evidence  that  the  order  amounted  to  negli- 
gence under  all  of  the  circumstances  proved?  While  Beber 
was  a  glass  crater,  he  had,  when  not  thus  engaged,  fre- 
quently worked  at  different  times  for  two  months  at  mov- 
ing dressers.  He  was  familiar  with  that  work  in  the  room 
where  he  was  injured,  though  he  was  not  used  to  the  actual 
pushing — an  exertion  within  his  strength,  but  not  the  prox- 
imate cause  of  his  injury.  Evidence  that  it  was  his  duty, 
when  not  engaged  at  his  regular  employment,  to  be  busy 
at  something  else  is  uncontradicted.  When  the  order  was 
given,  he  obeyed  without  complaint  or  protest.  There  was 
no  latent  or  hidden  danger.  Beber  was  an  employee  of 
mature  years  and  of  ordinary  intelligence.  The  dangers 
incident  to  the  motion  resulting  from  physical  exertion  of 
employees  and  to  the  ordinary  operation  of  familiar  laws 
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of  gravitation  were  open  and  obvious.  Tlie  order,  under 
the  uncontradicted  proofs,  was  not  given  under  circum- 
stances requiring  the  master  to  warn  the  servant  of  the 
dangers  mentioned.  Lewis  v.  Roller  &  Smith,  186  Fed. 
403.  It  is  clear  that  there  was  no  evidence  of  negligence 
in  the  giving  of  the  order.  It  follows  that  the  trial  court 
did  not  err  in  refusing  to  submit  this  issue  to  the  jury. 

Is  there  evidence  that  the  employee  was  required  to  en- 
gage in  an  unfamiliar  and  dangerous  work  without  suffi- 
cient help?  A  pile  contained  from  three  to  nine  dressers 
and  was  generally  moved  by  three  men,  one  to  steady  it 
and  two  to  push  it.  The  pile  being  moved  when  the  acci- 
dent occurred  contained  four  dressers.  Beber  and  his  fel- 
low-servant were  strong  enough  to  move  it,  but  plaintiflf 
insists  that  the  foreman  went  away  without  leaving  any 
one  to  steady  the  pile,  while  it  was  being  moved  in  the 
manner  already  described.  In  this  connection  it  is  also 
argued  that  Beber  was  required  to  go  ahead  with  his  work 
in  the  absence  of  the  foreman.  There  is  proof  that  the 
foreman  went  away  temporarily  without  leaving  any 
one  to  steady  the  pile,  but  there  is  no  proof  of  actionable 
negligence  in  these  respects.  The  instruction  to  keep  busy 
was  a  general  order  previously  given  to  all  employees. 
There  is  no  evidence  that  the  foreman  directed  the  work 
in  hand  to  proceed  in  his  absence.  Beber  knew  from  ob- 
servation and  personal  experience  the  purpose  of  steady- 
ing a  pile,  wiiile  it  was  being  moved.  There  is  evidence 
tending  to  show  that  a  broken,  projecting  leg  of  the  dresser 
which  fell  on  Beber  caught  on  a  pile  he  had  just  assisted 
in  moving.  He  did  not  ask  for  more  help  or  wait  for  the 
foreman's  return.  Knowing  obvious  conditions  and  dan- 
gers as  well  as  his  master  he  voluntarily  proceeded  with 
his  work.  Under  familiar  principles  of  law,  these  are  cir- 
cumstances under  which  a  master  is  not  chargeable  with 
actionable  n^ligence  for  failure  to  furnish  more  help  for 
the  work  in  hand. 

The  pi-oofs  do  not  show  that  the  accident  itself,  when 
considered  with  all  of  the  attending  circumstances,  neces- 
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sarily  involves  actionable  negligence  on  part  of  defendant. 
The  dismissal,  therefore,  was  without  error. 

Affirmed. 

Barnes,  Fawcett  and  Hamee,  JJ.,  not  sitting. 


John  Steiner  et  al.,  appellants,  v.  Frank  Steiner, 

appellee. 

Filed  December  18,  1914.    No.  17,888. 

Waters:  Sttbfacb  Waters:  Right  to  Increase  Flow.  In  the  Interest 
of  good  husbandry,  the  flow  of  surface  waters  along  natural  de- 
pressions or  drainways  through  farm  lands  may  be  accelerated  and 
incidentally  increased  by  artificial  means. 

Appeal  from  the  district  court  for  Butler  county 
George  F.  CJorcoran,  Judge.    Affirmed. 

L.  8.  Hastings  and  E.  A.  Coufal,  for  appellants. 

Matt  Miller  and  Cain  &  Mapes,  contra. 

Rose,  J. 

The  relief  sought  is  an  injunction  to  prevent  defendant 
from  collecting  surface  waters  in  a  drainage  ditch  on  his 
own  farm  and  discharging  them  upon  the  lands  of  plain- 
ti£Fa    The  suit  was  dismissed.    Plaintiffs  appeal. 

Should  a  court  of  equity  grant  relief  to  plaintiffs  under 
the  evidence?  This  is  the  controlling  question.  The  par- 
ties are  adjoining  proprietors,  with  a  public  highway  be- 
tween their  x>osses8ions.  Plaintiffs  are  the  OT^Tiers  of  the 
south  half  of  section  27,  township  16,  range  2  east,  in  But- 
ler county.  Of  section  34,  directly  south,  defendant  owns 
the  east  half  of  the  northwest  quarter.  The  natural  course 
of  drainage  for  both  tracts  is  northward  through  the  lands 
of  plaintiffs.  In  the  drainage  basin  through  defendant'^ 
farm  there  is  a  winding  ravine,  which  increases  in  width 
97  Neb.  29 
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toward  the  north,  while  its  banks  gradually  decrease  in 
height.  In  1911  defendant  constructed  on  his  own  land 
from  north  to  south  a  drainage  ditch  2,000  feet  long,  with 
the  upper  end  in  the  ravine  and  the  lower  end  at  the  high- 
way. The  relief  sought,  if  granted,  would  require  defend- 
ant to  fill  his  ditch  and  to  allow  the  surface  waters  to 
take  their  natural  course.  Plaintiffs  assert  that  the  ditch 
is  constructed  with  an  excessive  fall  of  27  feet;  that  de- 
fendant's artificial  channel  will  collect  and  concentrate 
surface  waters  and  discharge  them  with  increased  velocity 
ujwn  the  farm  of  plaintiffs ;  that  there  is  no  ravine  on  their 
lands  below  the  north  end  of  the  drain;  that  the  flood 
waters,  when  allowed  to  take  their  natural  course,  spread 
out  and  run  slowly  over  the  highway  in  a  thin  sheet  50 
rods  wide;  and  that  the  lands  and  crops  of  plaintiffs  will  be 
injured  by  the  washing  of  the  surface  waters  and  by  the 
depositing  of  silt,  unless  equitable  relief  is  granted.  The 
more  convincing  proofs,  however,  lead  to  the  following 
findings  and  conclusions: 

The  ravine  or  natural  drain  widens  and  grows  more  shal- 
low, forming  a  swale,  as  it  approaches  the  highway.  After 
heavy  rains  the  water  crosses  the  highway  in  a  body,  per- 
haps 20  or  30  rods  wide.  The  lower  end  of  the  artificial 
channel  is  not  far  from  the  center  of  the  natural  drainage. 
Negligence  in  the  construction  of  the  ditch  is  not  shown. 
The  fall  of  the  new  drain  was  not  excessive  under  the  ex- 
isting conditions.  In  a  straight  ditch  it  could  not  have 
been  less.  It  was  not  much  greater  than  the  fall  of  the 
ravine  for  the  same  distance.  The  ditch  was  constructed  in 
the  interest  of  good  husbandry.  Both  channels  would  be 
dry,  except  after  heavy  rains  or  melting  snows,  and  would 
carry  the  same  water  from  the  same  drainage  basin  to 
the  lands  of  plaintiffs.  At  the  time  of  the  trial  there  had 
been  no  running  water  in  the  new  channel.  Since  the  con- 
struction of  the  ditch,  a  culvert  has  been  placed  across  the 
highway. 

Of  course,  the  movement  of  surface  water  would  be  ac- 
celerated by  the  change  from  natural  to  artificial  drainage, 
because  the  old  channel  was  long  and  tortuous,  while  the 
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new  is  shorter  and  straight.  A  landowner  who  is  not  guilty 
of  negligence  may,  in  the  interest  of  good  husbandry,  accel- 
erate surface  water  in  the  natural  course  of  drainage 
without  liability  to  the  lower  proprietor.  Todd  v.  York 
County,  72  Neb.  207;  Perrtj  v.  Clark,  89  Neb.  812;  Arthur 
17.  Glover,  82  Neb.  528;  Aldritt  v,  Fleischauer,  74  Neb.  66. 
The  quantity  of  water  thus  discharged  upon  the  land  of  an 
adjoining  proprietor  may  be  increased.  In  the  second  case 
cited  this  court  quoted  with  approval  the  following  lan- 
guage of  the  supreme  court  of  Iowa :  "The  owner  of  the 
dominant  estate  has  the  right,  by  ditches  or  drains,  to 
drain  his  own  land  into  the  natural  and  usual  channels 
which  nature  has  provided,  even  though  the  quantity  of 
water  cast  upon  the  servient  estate  may  be  somewhat  in- 
creased.*' Dorr  V.  Simmerson,  127  la.  551.  It  is  well  es- 
tablished by  precedent  in  other  jurisdictions  that  the  flow 
of  surface  waters  along  natural  depressions  or  drainways 
may  be  accelerated  and  incidentally  increased  by  artificial 
means.  Manteufel  v.  Wetzel,  133  Wis.  619,  19  L.  R.  A. 
n.  a  167,  and  note;  Hughes  v.  Anderson,  68  Ala.  280.  The 
principles  announced  in  the  cases  cited  control  the  pres- 
ent controversy  as  disclosed  by  the  facts  already  outlined. 
The  findings  and  decree  of  the  trial  court  are  in  harmony 
with  these  views. 

It  follows  that  the  judgment  is 

Affirmed. 

Barnes,  Pawcett  and  Hamer,  JJ.,  not  sitting. 


George  J.  Stewart,  appellant,  v.  Oliver  A.  Ridenour, 

APPELLEE. 

Filed  Decembeb  18,  1914.    No.  17,895. 

Tax  Deeds:  Vauditt:  Notice  to  Redeem.  A  tax  deed  to  land  Is  void. 
If  Issued  by  the  county  treasurer  under  a  sale  made  by  him 
November  7,  1904,  where  the  purchaser  In  his  notice  to  redeem 
stated  that  the  time  for  redemption  would  expire  November  8,. 
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1906,   the   statutory   period   In   fact  expiring   November   7,   1906. 
Comp.  St.  1903,  ch.  77,  art.  I,  sec.  214. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Qbimes,  Judge.    Reversed. 

Wilcox  &  Halligan,  for  appellant. 

William  E,  Shuma/nr,  contra. 

Rose,  J. 

This  is  a  suit  to  cancel  a  treasurer's  deed  to  a  tract  of 
land  in  Lincoln  county  and  to  permit  plaintiff  as  owner 
to  redeem  the  land  from  the  tax  lien.  November  7,  1904, 
was  the  date  of  the  sale,  and  the  treasurer's  deed  was  dated 
November  8, 1906.  The  notice  to  redeem  stated :  Tlie  time 
for  redemption  will  expire  November  8,  1906,  and  if  the 
premises  are  not  redeemed  from  the  tax  sale  on  that  day 
the  purchaser  will  apply  to  the  county  treasurer  for  a  tax 
deed.  Plaintiff  pleads,  among  other  grounds  for  relief, 
that  the  tax  deed  is  void  for  failure  of  the  purchaser  to 
comply  with  the  statute  in  giving  notice  to  redeem.  The 
suit  was  dismissed,  and  plaintiff  has  appealed. 

Was  the  notice  fatally  defective?  The  purchaser  was 
bound  by  a  statute  requiring  him,  as  a  condition  of  being 
entitled  to  a  tax  deed,  to  give  notice  "when  the  time  of 
redemption  will  expire."  Comp.  St  1903,  ch.  77,  art  I, 
sec.  214.  Under  the  constitution  and  the  revenue  law,  that 
date  was  November  7,  1906.  The  date  given  in  the  pur- 
chaser's notice  was  November  8, 1906.  Had  the  tax  debtor, 
as  directed  by  the  notice,  appeared  on  the  latter  date  to 
redeem  his  land  from  the  tax  sale,  he  would  have  been 
one  day  too  late,  according  to  the  limitation  fixed  by  stat- 
ute. The  arbitrary  terms  of  a  revenue  law,  which  pre- 
scribes in  definite  language  the  conditions  under  whidi  a 
landowner  may  be  divested  of  title,  cannot  be  changed  by 
construction  to  meet  varying  conditions  or  to  conform  to 
the  promptings  of  equity.  If  a  purchaser  may  extend  for 
a  day  the  period  of  redemption,  why  not  for  a  year?  A  no- 
tice to  redeem  ^^must  contain  the  precise  information  re- 
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quired  by  statute."  Thomsen  v.  Dickey,  42  Neb.  314.  Re- 
ferring to  the  legislation  under  consideration,  it  was  said 
in  State  v.  Qa/yhwrt,  34  Neb.  192 :  "The  provisions  of  sec- 
tion 123  of  the  revenue  law  relating  to  the  time  and  man- 
ner of  giving  notice  are  mandatory,  and  must  be  substan- 
tially complied  with,  or  the  holder  of  the  tax  certificate 
will  not  be  entitled  to  a  treasurer's  deed."  In  considering 
the  same  section,  the  following  language  was  used  in  an- 
other case:  "To  entitle  a  party  to  a  tax  deed,  all  the  es- 
sential requirements  of  the  statute  must  be  complied  with, 
and  if  any  are  omitted  the  title  will  fail.  1  Cooley,  Taxa- 
tion (3d  ed.)  323,  324.  As  the  statute  requires  the  notice 
to  be  given  at  least  three  months  before  the  time  for  re- 
demption expires  to  entitle  the  purchaser  to  a  deed,  there 
was  no  authority  to  give  such  notice  and  obtain  a  deed 
after  the  expiration  of  the  time  fixed  by  law  to  redeem." 
ZahradfUcek  v.  Selby,  15  Neb.  579. 

Courts  in  other  jurisdictions  hold  that  the  purchaser  at 
a  tax  sale,  in  giving  the  landowner  notice  to  redeem,  must 
comply  literally  with  the  statutory  requirement  to  state 
"when  the  time  of  redemption  will  expire."  In  this  respect 
the  statutes  of  Nebraska  and  Illinois  were  the  same.  In 
both  states  the  period  of  redemption  expires  in  two  years. 
In  declaring  a  tax  deed  void  under  a  sale  June  1,  1885, 
because  expiration  of  the  period  for  redemption,  as  stated 
in  the  notice,  was  June  2,  1887,  the  supreme  court  of  Il- 
linois said :  "The  notice  therefore  did  not  correctly  state 
the  time  of  redemption,  and  hence  was  no  compliance  with 
the  statute.  This  court  has  held  in  several  cases  that  a 
misstatement  in  the  notice  of  the  expiration  of  the  time  of 
redemption  will  render  invalid  the  tax  deed."  Benefield  v. 
Albert,  132  111.  665.  On  this  question  the  courts  generally 
are  in  harmony.  Archer  v.  Tiihhs  Sheep  Co.,  25  S.  Dak. 
399;  Flickinger  v.  Comwell,  22  S.  Dak.  382;  State  Finance 
Co.  V.  Beck,  15  N.  Dak.  374;  Clary  v.  O'Shea,  72  Minn. 
105;  State  v.  Nord,  73  Minn.  1;  Kipp  v.  Johnson,  73  Minn. 
34;  Kipp  V.  Robinson,  75  Minn.  1. 

The  tax  deed  on  which  defendant  relies  being  void,  plaln- 
tiflf  should  have  been  allowed  to  redeem.     The  judgment 
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of  the  district  court  is  therefore  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed. 

Reese,  C.  J.,  Sedgwick  and  Hameb,  JJ.,  not  sitting. 


Frank  Sailling,  appellant,  v.  Charles  Morrell  bt  al., 

appellees. 

Filed  Decembeb  18,  1914.    No.  17,913. 

1.  Oontrftcts:  Building  Contbagt:  Bond:  Liabujtt  of  Sxtbeties.  A 
stipulation  In  a  contract  for  the  erection  of  a  building,  that  the 
contractor  will  provide  all  of  the  materials  and  perform  all  the 
work,  constitutes  a  promise  by  the  contractor  to  satisfy  the  lawful 
claims  of  mechanics  and  laborers,  and  the  sureties  on  his  bond 
for  the  faithful  performance  of  the  contract  are  liable  for  a  breach 
of  such  condition,  and  such  bond  inures  to  the  benefit  of  a 
mechanic  or  laborer. 

2.   :  Bonds:  Refobmation.    Where  a  surety  bond  furnished  by 

a  contractor  contains  two  Inconsistent  stipulations,  the  first  of 
which  renders  the  surety  liable  for  the  faithful  performance  by 
the  contractor  of  all  the  conditions  in  the  bond,  and  the  second 
relieves  such  surety  from  liability  therefor,  the  bond  may  be  re- 
formed in  equity,  when  it  is  made  to  appear  by  pleading  and 
proof  that  the  second  stipulation  was  inserted  by  fraud,  or  by 
mutual  mistake  or  inadvertence. 

3.  School  Trustees:  Building  Contbagt:  Liabiutt  of  Tbustees.  Where 
school  trustees,  acting  as  a  school  board  in  letting  a  contract  for 
the  erection  of  a  school  building,  act  Xn  good  faith  and  require 
the  contractor  to  give  a  bond  which  they  deem  sufficient  to  protect 
all  parties  interested,  such  trustees  will  not  be  held  individually 
liable  to  one  who  performs  work  and  labor  upon  such  building 
under  employment  by  the  contractor,  even  though  the  bond  be 
not  conditioned  in  the  exact  terms  of  section  7117,  Ann.  St  1911. 
In  order  to  establish  such  individual  liability,  the  burden  is  upon 
the  plaintiff  to  plead  and  prove  that  the  action  of  the  tnisteea 
was  wilfully  wrong. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 
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H.  D.  Rhea,  P.  E.  Horan  and  Mahoney  d  Kennedi/,  for 
appellant. 

E.  A.  Cook  and  J.  V.  Romigh,  contra. 

Pawcett,  J. 

This  action  was  instituted  in  the  district  court  for  Daw- 
son county,  against  the  defendants  individually,  for  work 
and  labor  perform^  by  plaintiflf  in  the  erection  of  a  school 
building  in  district  No.  20,  in  that  county,  of  which  the 
defendants  were  trustees.  The  case  was  tried  to  the  court 
without  the  intervention  of  a  jury.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals. 

That  plaintiff  and  his  assignors  performed  the  work 
and  labor  upon  the  school  building,  as  charged,  and  that 
he  has  not  been  paid  therefor,  is  admitted,  and  the  only 
question  for  our  decision  is:  Are  the  defendants,  who 
were  trustees  of  the  school  district,  individually  liable  for 
the  amount  due  plaintiff,  by  reason  of  the  fact  that  a  bond 
was  not  taken  from  the  contractors,  by  whom  the  building 
was  constructed,  conditioned  as  required  by  section  7117, 
Ann.  St.  1911,  which  provides: 

"It  shall  be  the  duty  of  the  board  of  public  lands  and 
buildings,  boards  of  county  commissioners,  the  contracting 
board  of  officers  of  all  cities  and  villages,  and  all  public 
boards  now  or  hereafter  empowered  by  law  to  enter  into 
a  contract  for  the  erecting  and  finishing,  or  the  repairing 
of  any  public  building,  bridge  or  other  public  structure  to 
which  the  general  provisions  of  the  mechanic  lien  laws  do 
not  apply,  and  where  mechanics  and  laborers  have  no  lien 
to  secure  the  payment  of  their  wages,  to  take  from  the 
I)erson  or  corporation  to  whom  the  contract  is  awarded  a 
bond  with  at  least  two  good  and  sufficient  sureties  condi- 
tioned for  the  payment  of  all  laborers  and  mechanics  for 
labor  that  shall  be  performed  in  the  erectiijg,  furnishing, 
or  repairing  of  the  building  or  in  performing  the  contract ; 
said  bond  shall  be  to  the  board  awarding  the  contract ;  and 
no  contract  shall  be  entered  into  by  such  board  until  the 
bond  herein  provided  for  has  been  filed  with  and  approved 
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by  said  board.  The  said  bond  shall  be  safely  kept  by  the 
board  making  the  contract  and  may  be  sued  on  by  any 
person  entitled  to  the  benefit  of  this  act  The  action  shall 
be  in  the  name  of  the  party  claiming  tlie  benefit  of  this 
act" 

It  is  conceded  that  the  school  board  did  not  take  from 
the  contractors  a  bond  conditioned  as  provided  in  the  sec- 
tion quoted,  but  it  is  alleged  in  the  petition  that  the  board 
^  did  in  fact  require  the  contractors  to  furnish  a  bond,  and 
'there  is  attached  to  and  made  a  part  of  the  petition  the 
contract  entered  into  between  the  school  board  and  the  con- 
tractors, and  the  bond  of  the  Fidelity  &  Deposit  Company 
of  Maryland,  as  surety  for  the  contractors.  The  bond  ex- 
pressly, provides  that  the  contract  entered  into  by  and  be- 
tween the  school  board  and  the  contractors  "is  incorpo- 
rated herein,  and  made  to  form  a  part  hereof."  The  con- 
tract provides:  **The  contractors  shall  and  will  provide 
all  of  the  materials  and  perform  all  the  work  included  in 
the  general  plans  and  specifications  for  the  erection  of  a 
school  building  (giving  dimensions  and  location  of  the 
school  building  to  be  erected),  ♦  ♦  ♦  all  to  be  done  in 
strict  accordance  and  as  shown  on  the  plans,  details  and 
specifications  prepared  by  the  Black  Hills  Co.,  Architects, 
Deadwood,  S.  Dak.,  and  identified  as  plan  No.  507F,  which 
is  plainly  marked  on  each  sheet  of  the  plans  and  details 
and  on  the  front  page  of  the  specifications,  and  the  same 
hereby  becomes  a  part  of  this  contract"  By  article  15  the 
contract  provides :  "The  said  parties  for  themselves,  their 
heirs,  successors,  executors,  administrators  and  assigns,  do 
hereby  agree  to  the  full  performance  of  the  covenants  here- 
in contained."  It  appears,  therefore,  that  the  contractors 
agreed  to  "provide  all  of  the  materials  and  perform  all  the 
work"  included  in  the  general  plans  and  specifications  for 
the  erection  of  the  school  building.  This  agreement  is  in- 
corporated in  and  made  a  part  of  the  bond.  The  contract- 
ors failed  to  "perform  all  the  work."  By  this  failure  on 
their  part  the  surety  company  became  liable  to  the  school 
board  to  the  extent  of  such  failure,  and  the  board  has  a 
perfect  cause  of  action  against  the  surety  upon  its  bond. 
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The  fact  that  the  bond  is  not  conditioned  as  specified  in 
the  statute  above  quoted,  is  immaterial.  If  the  bond  is  so 
conditioned  that  it  protects  all  persons  who  performed 
work  and  labor,  under  the  contract,  plaintiff  has  suffered 
no  loss  by  reason  of  the  action  of  the  board  in  taking  a 
bond  thus  conditioned,  instead  of  one  conditioned  in  the 
terms  of  the  statute. 

In  Lyman  v.  City  of  Lincoln,  38  Neb.  794,  which  in- 
volved the  furnishing  of  material  and  labor  in  the  erection 
of  two  engine  houses,  the  contractors  gave  a  bond  to  the 
city  "to  faithfully  perform  all  the  terms  of  the  contract" 
It  also  provided :  "The  contractors  shall  file  with  the  board 
of  public  works  receipts  of  claims  from  all  parties  fur- 
nishing them  with  material  and  labor  in  the  construction 
of  such  engine  houses."  Lyman  sued  the  contractors  and 
their  sureties  for  lumber  used  in  the  construction  of  the 
buildings:  ^^Held/ (1)  That  the  clause  quoted  above  from 
the  contract  was  a  promise  on  the  part  of  L.  &  S.  (the 
contractors)  to  pay  for  all  labor  and  material  furnished 
them  in  constructing  said  engine  houses;  (2)  that  the  state- 
ment of  L.  in  his  petition,  that  L.  &  S.  owed  him  for  lum- 
ber furnished  to  and  used  by  them  in  said  buildings,  was  a 
sufficient  averment  of  a  breach  of  said  bond;  (3)  that  the 
awarding  of  the  contract  by  the  city  to  L.  &  S.  was  a  sufll- 
cient  consideration  to  support  their  promise  to  pay  for 
the  labor  and  material  furnished  them  in  the  performance 
of  said  contract;  (4)  that  the  promise  they  made  to  the 
city  of  Lincoln  was  for  the  benefit  of  all  persons  who  fur- 
nished labor  and  material  used  in  said  contract,  and  such 
persons  could  sue  on  said  bond;  (5)  that  the  existence 
of  an  express  statute  or  ordinance  of  the  city  of  Lincoln 
was  not  necessary  to  the  authority  of  the  city  to  require 
of  Li.  &  S.  a  bond  to  pay  their  materialmen  and  laborers." 
The  trial  court  sustained  a  general  demurrer  filed  by  the 
sureties  on  the  bond.    This  ruling  was  held  to  be  erroneous. 

Korameyer  Plumbing  &  Heating  Co,  v,  McClay,  43  Neb. 
649,  was  an  action  on  a  bond  for  the  erection  of  a  county 
courthouse.  It  was  stipulated  in  the  contract  "that  in 
each  case  of  payment  a  certificate  shall  be  obtained  bv  the 
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contractor  from  the  clerk  of  the  county  that  he  has  care- 
fully examined  the  records  and  finds  no  liens  or  claims 
against  said  work  or  on  account  of  said  contractor.  Neither 
shall  there  be  any  lawful  claims  against  the  contractor 
in  any  manner,  from  any  source  whatever,  for  work  or 
material  furnished  on  said  work."  The  provision  that 
there  should  not  be  *'any  lawful  claims  against  the  con- 
tractor in  any  manner,  from  any  source  whatever,  for  work 
or  material  furnished  on  said  work,"  is  no  stronger  than 
the  agreement  in  the  contract  at  bar  which  required  the 
contractors  to  "provide  all  of  the  materials  and  perform 
all  the  Work."  We  held  the  condition  in  the  contract  to 
be  "a  promise  by  the  contractor  to  satisfy  the  lawful  claims 
of  laborers  and  materialmen,  and  that  the  sureties  on  his 
bond  for  the  faithful  performance  of  the  contract  are  lia- 
ble for  a  breach  of  such  condition." 

In  Fitzgerald  v.  McClay,  47  Neb.  816,  we  held :  "P.  and 
S.  entered  into  a  contract  with  the  state  to  erect  for  it  a 
building  at  a  stipulated  sum.  The  contract  required,  inter 
alia,  that  the  contractor  should  pay  for  all  labor  performed 
or  material  furnished,  and  a  bond  for  the  faithful  perform- 
ance of  the  contract  was  given.  Held,  That  the  sureties 
on  such  bond  are  liable  to  a  subcontractor  for  materials 
furnished  by  him  and  used  in  the  construction  of  the  build- 
ing." In  the  opinion  by  Norval,  J.  (p.  818),  it  is  said: 
"The  demurrer  was,  doubtless,,  sustained  upon  the  ground 
that  the  bond  was  given  alone  to  protect  the  state,  and  that 
thirtl  parties  could  not  avail  themselves  of  the  stipulations ; 
but  since  that  decision  was  rendered  this  court  has  fre- 
quently held,  in  suits  brought  on  bonds  given  for  the  faith- 
ful performance  of  a  building  contract  similar  to  the  one 
before  us,  that  a  person  furnishing  labor  or  materials  for 
the  principal  in  such  bond  may  maintain  an  action  upon 
the  bond  to  recover  the  price  of  such  labor  or  materials." 
Judge  Norval  cites  a  number  of  cases  in  support  of  Ms 
opinion. 

In  Moiion  i\  Hanrtf,  57  Neb.  304,  the  contract  was  for 
the  erection  of  a  courthouse,  and  provided  that  the  con- 
tractors were  'no  furnish  all  material  and  perform  all  the 
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labor."  A  bond  was  given  for  the  due  and  faithful  com- 
pliance with  the  obligations  of  the  contract.  In  the  syl- 
labus we  held :  "A  stipulation  in  a  building  contract  held 
to  embody  a  promise  to  satisfy  true  claims  of  laborers 
and  parties  who  furnished  material  in  the  performance  of 
the  contract;  also,  that  this  promise  of  the  contract  was 
included  in  the  obligations  of  the  bond  given  to  secure  the 
fulfilment  of  said  contract." 

In  Dea  Moines  Bridge  &  Iron  Works  v.  Marxen  &  Ra- 
kahr^  87  Neb.  684,  we  held:  "A  board  of  supervisors  in 
contracting  for  the  construction  of  a  courthouse  may  law- 
fully require  the  contractor  to  pay  for  the  material  used 
in  the  erection  of  said  building,  and  a  bond  executed  to 
secure  the  faithful  performance  of  that  contract  inures  to 
the  benefit  of  a  materialman." 

In  harmony  with  these  holdings  is  City  of  Alpena  v.  Title 
Guaranty  d  Surety  Co.,  158  Mich.  678.  We  think  it  is 
clear  from  the  authorities  above  cited  that  plaintiff  is  fully 
protected  by  the  bond  which  the  school  board  required  of 
and  received  from  the  contractors.  This  being  so,  his  rem- 
edy was  a  suit  upon  the  bond  against  the  contractors  and 
their  surety,  and  not  against  the  individual  members  of  the 
school  board. 

But  it  is  insisted  by  plaintiff  that  he  could  not  recover 
in  an  action  upon  this  bond,  for  the  reason  that  it  contains 
this  clause:  '^The  surety  shall  not  be  liable  under  this 
bond  to  any  one  except  the  owner,  but  it  is  agreed  that  the 
owner,  in  estimating  his  damage,  may  include  the  claims 
of  mechanics  and  materialmen,  arising  out  of  the  perform- 
ance of  the  contract,  and  paid  by  him  only  when  the  same, 
by  the  statutes  of  the  state  where  the  contract  is  to  be 
performed,  are  valid  liens  against  his  property."  If  the 
surety  company,  by  reason  of  this  stipulation  in  the  bond, 
is  relieved  from  liability  to  plaintiff,  then  it  never  incurred 
any  liability  whatever  upon  the  bond.  If  it  is  not  liable  for 
the  work  performed  by  plaintiff,  it  could  not  be  held  liable 
for  any  default  of  the  contractors,  as  nothing  which  any 
mechanics  or  laborers  might  do  in  the  construction  of  the 
school  building,  from  start  to  finish,  would  ever  give  them 
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a  lien  upon  the  school  property,  as  the  property  is  exempt 
by  statute  from  any  and  all  liens  by  mechanics,  material- 
men and  laborers.  If  this  clause  in  the  contract  is  to  be 
upheld  in  a  case  where  the  contract  is  for  work  upon  pub- 
lic property,  against  which  no  lien  can  ever  exist,  then  the 
entering  into  such  a  bond  is  a  delusion  and  a  snare.  To  so 
hold  would  be  to  permit  a  surety,  with  one  hand  to  write 
into  a  bond  a  liability  for  all  materials  furnished  and  work 
performed  in  the  construction  of  the  building,  and  with  the 
other  hand  to  write  in  a  clause  exempting  it  from  all  such 
liability.  It  is  too  evident  for  serious  thought  to  the  con- 
trary that  the  bond  used  in  this  case  was  the  form  of 
bond  generally  used  for  contractors  under  contracts  for  the 
construction  or  repair  of  buildings  for  individuals  or  pri- 
vate corporations,  where,  in  case  of  a  default  on  the  part 
of  the  contractor  to  pay  for  the  materials  furnished  and 
labor  performed,  a  lien  would  attach.  Such  a  clause  has 
no  place  in  a  bond  given  for  the  faithful  performance  of 
a  contract  upon  a  public  building.  That  it  was  not  strickwi 
out  of  the  form  of  bond  used  in  this  instance  may  have 
been  an  o^iersight  on  the  part  of  all  parties  concerned  at 
the  time  the  bond  was  executed.  If  so,  it  is  subject  to 
reformation. 

Regardless  of  what  we  have  above  said,  we  do  not  think 
the  defendants  are  liable  individually,  for  the  reason  that 
it  is  neither  pleaded  nor  proved  that  their  action  was  wil- 
fully \^Tong.  On  the  contrary,  the  evidence  clearly  shows 
that  defendants  acted  in  good  faith  and  required  the  giv- 
ing of  a  bond  which  they  evidently  tliought  was  sufficient 
to  protect  all  parties  interested.  For  an  error  of  official 
judgment  they  are  not  individually  liable.  In  Reed  v.  Con- 
v:ay,  20  Mo.  22,  43,  it  is  said :  "From  a  careful  examina- 
tion of  authorities  from  the  case  of  Turner  v.  Sterling,  23 
Charles  II,  reported  in  2  Ventris,  26,  down  to  our  own 
times,  both  in  the  English  and  American  courts,  the  doc- 
trine that  a  ministerial  officer,  acting  in  a  matter  before 
him  Tiith  discretionary  power,  or  acting  in  a  matter  before 
him  judicially,  or  as  a  quasi  judge,  is  not  responsible  to 
any  one  receiving  an  injury  from  such  act,  unless  the  offl- 
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cer  ajct  maliciously  and  wilfully  wTong,  is  most  clearly  es- 
tablished and  maintained."  The  nearest  we  have  come  to 
finding  any  such  holding  of  liability  against  school  trustees 
in  a  case  like  the  one  at  bar  is  Otcen  v.  Hill,  67  Mich.  43,  in 
which  two  judges  of  the  court  were  disposed  to  hold  them 
liable  while  the  chief  justice  and  one  other  judge  declined 
to  so  hold.  The  second  paragraph  of  the  syllabus  in  that 
case  reads :  "Whether  such  trustees  are  liable  in  any  event 
for  such  neglect,  query-rSHBEWOon  and  Champlin,  JJ., 
holding  them  so  liable,  and  Campbell,  C.  J.,  and  Morse,  J., 
reserving  their  opinion  on  the  subject." 

Taking  the  case  as  a  whole,  we  think  it  is  clear  that 
plaintiff  has  mistaken  his  remedy.  The  judgment  of  the 
district  court  is  therefore  aflBirmed,  without  prejudice  to 
plaintiff's  right  to  institute  such  other  proceedings  as  he 
may  elect. 

Afpiemed. 


Paris  G.  Cooper  v.  State  of  Nebraska. 

Filed  December  18,  1914.    No.  18,708. 

Criminal  Law:  Erbor:  Review.  Where  the  evidence  in  a  criminal 
case  tried  in  the  county  court  Is  certified  to  the  district  court  In 
the  form  of  a  bill  of  exceptions,  which  is  used  therein  to  maintain 
a  petition  In  error  filed  in  that  court,  this  court,  in  a  proceeding 
in  error  to  review  the  Judgment  of  the  district  court,  will  examine 
the  entire  proceeding,  and  affirm  or  reverse  the  judgment  of  the 
district  court  as  the  law  demands. 

Municipal  Ck>rporationB:  Disorderly  Houses:  Legality.  The  main* 
tenance  of  houses  of  prostitution  may  not  lawfully  be  permitted 
in  a  city,  although  the  purpose  is  to  segregate  immoral  persons 
from  the  better  class  of  citizens,  for  the  protection  of  the  latter 
from  the  force  of  evil  example  and  dangerous  associations. 


3,   :  :  Sufficiency  of  Evidence.    The  evidence  examined, 

and  held  sufficient  to  sustain  the  judgment  of  the  district  court. 

Error  to  the  district  court  for  Dawes  county :  William 
H.  Westover,  Judge.    AffirmecL 
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Justin  E.  Porter,  WUlimn  P.  Rooney,  Earl  McDouoell 
and  Allen  G.  Fisher,  for  plaintiff  in  error. 

Orant  G.  Martin,  Attorney  General,  and  Frank  E,  Edg- 
erton,  contra, 

Hamer,  J. 

The  plaintiff  in  error,  hereafter  called  the  defendant, 
seeks  to  review  the  judgment  of  the  district  court  for 
Dawes  county.  He  was  tried  before  the  county  court  un- 
der a  complaint  containing  two  counts.  The  first  charged 
him  with  being  the  owner  of  a  certain  building  within  the 
county  of  Dawes,  and  with  leasing  said  building  to  one 
W.  H.  Allen  for  the  purpose  of  keeping  therein  a  house 
of  ill  fame  and  a  place  for  the  practice  of  prostitution 
and  lewdness.  The  second  count  charged  him  with  own- 
ing and  controlling  a  certain  building  in  said  county  of 
Dawes,  and  unlawfully  and  knowingly  permitting  the  same 
to  be  used  by  one  W.  H.  Allen  and  divers  other  persons  for 
the  practice  of  prostitution  and  lewdness.  There  was  it 
trial  before  the  county  judge  on  an  amended  complaint, 
which  charged  that  the  building  specified  in  the  original 
complaint  was  situate  on  lot  C,  in  the  town  (now  city)  of 
Crawford,  in  said  county,  and  that  it  was  wrongfully  and 
wilfully  leased  to  John  Doe  and  Jane  Roe,  whose  tme 
Christian  names  were  unknown,  and  for  the  same  purpose 
as  that  charged  in  the  original  complaint.  The  second 
count  charged  that  the  building  was  on  lot  C,  in  the  town 
(now  city)  of  Crawford,  in  said  county,  and  that  the  de- 
fendant T^T^ngfully,  unlawfully,  knowingly  and  wilfully 
permitted  said  building  to  be  used  by  Pearl  Darrah  and 
Jane  Roe  for  the  purpose  charged  in  the  original  com- 
plaint. Another  defendant  was  charged  with  the  defendant 
herein,  but  was  not  arrested.  The  trial  was  had  on  the 
11th  day  of  March,  1910,  before  the  county  judge,  and  the 
defendant  was  convicted  on  the  first  and  second  counts  of 
the  amended  complaint,  and  sentenced  to  pay  a  fine  of 
|50  on  each  count,  together  with  the  costs;  and  there  was 
an  objection  to  the  bill  of  exceptions,  but  the  bill  was 
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finally  settled  and  allowed  and  filed  in  the  district  court. 
The  case  was  heard  in  that  court,  the  judgment  of  the 
county  court  was  affirmed,  and  the  defendant  has  brought 
the  case  to  this  court  on  petition  in  error.  The  record 
contains  the  bill  of  exceptions  allowed  by  the  county  judge 
and  the  bill  of  exceptions  allowed  by  the  district  court, 
and  the  question  presented  is:  Was  the  evidence  suffi- 
cient to  sustain  the  judgment. 

While  the  evidence  for  the  prosecution  may  not  be  quite 
as  clear  and  as  strong  as  could  be  desired  in  order  to 
sustain  the  judgment  of  the  county  and  district  courts,  it 
nevertheless  sufficiently  establishes  a  very  peculiar  and  un- 
usual condition  of  affairs.  It  shows  that  the  defendant 
and  others,  of  the  city  of  Crawford,  in  Dawes  county,  as- 
sociated themselves  together  with  a  view  to  segregating 
the  immoral  persons  in  said  city  who  were  engaged  in 
the  practice  of  prostitution  and  lewdness  from  the  other 
residents  of  the  city,  and  to  that  end  there  was  built  by 
certain  persons,  whose  names  do  not  very  clearly  appear 
in  the  proof,  two  houses  in  which  there  were  to  be  main- 
tained establishments  for  the  practice  of  prostitution  and 
lewdness.  One  Leona  Bowdish  testified  to  a  residence  in 
Crawford  of  six  years,  to  knowing  the  defendant  Cooper, 
and  Mr.  Hand,  Mr.  Bruer,  the  firm  of  Stanton  &  Son,  and 
others  connected  with  the  unlawful  enterprise.  She  was  a 
stenographer  employed  in  the  office  of  Stanton  &  Son,  and 
drew  up  a  contract  between  the  Stantons  and  Mr.  Cooper 
for  the  construction  of  two  houses  on  outlot  C,  at  Craw- 
ford. The  contracts  were  drawn  in  September  or  October, 
1909,  and  were  signed  by  John  Bruer,  P.  G.  Cooper,  who 
is  the  defendant,  Joe  Hand  and  C.  R.  Ivins,  also  by  Stan- 
ton &  Son.  The  parties  engaged  gave  her  a  blank  contract 
and  dictated  w^hat  she  should  put  into  the  blanks.  She 
wrote  in  what  was  dictated  to  her,  and  put  in  the  names 
BB  she  was  directed,  and  Mr.  W.  H.  Allen  testified  that  he 
rented  the  two  houses;  that  he  made  a  contract  with  Joe 
Hand.  Joe  Hand  is  shown  by  the  evidence  to  have  been 
th6  "manager."  Hand  w^as  to  collect  the  rent.  Allen  was 
to  pay  flOO  a  month  for  each  house.    Allen  testified  that 
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he  paid  for  the  furniture  that  went  into  the  houses,  and 
that  he  delivered  possession  of  the  houses  to  Pearl  Dar- 
rah;  that  he  sold  the  furniture  to  her,  and  assigned  his 
lease  to  her.  He  claimed  that  the  lease  had  been  drawn 
in  a  lawyer^s  office  in  Crawford.  He  named  the  lawyer  and 
a  man  named  Winters.  He  said  Winters  was  a  partner 
with  him  at  the  start.  He  was  unwilling  to  testify  whether 
the  name  of  the  defendant,  Cooper,  was  on  the  lease,  but 
he  thought  it  might  have  been;  but  he  said  Cooper  was 
not  in  the  capacity  of  running  the  houses.  He  testified 
that  Joe  Hand,  whom  he  believed  to  be  a  policeman  in 
Crawford,  was  supposed  to  be  the  owner. 

The  lawyer,  who  received  the  lease  between  Allen  and 
Joe  Hand,  testified  that  the  lease  was  at  once  destroyed^ 
and  that  another  lease  was  drawn  up  between  Joe  Hand 
and  Pearl  Darrah.  A  lease  between  Joe  Hand,  president 
of  the  Crawford  Realty  Company,  and  Pearl  Darrah  was 
introduced  in  evidence.  The  acknowledgment  bore  date 
December  23,  1909.  It  purported  to  be  made  between  the 
Crawford  Realty  Company,  by  Joe  Hand,  its  manager  and 
president,  and  the  said  Pearl  Darrah.  This  lease  provided 
that  the  rent  should  be  |200  for  everj^  month,  payable  in 
advance.  Joe  Hand  appears  to  have  paid  by  checks, 
$1,597.32,  presumably  toward  the  construction  of  the  build- 
ings. He  also  got  a  receipt  from  William  Stanton  &  Son 
for  $1,500.  He  also  got  a  receipt  for  $25  from  A.  O.  An- 
trim. Receipt-s  are  in  the  bill  of  exceptions  for  painting 
and  plumbing  and  heating.  There  is  also  in  the  bill  of 
exceptions  a  contract  concerning  the  said  premises  as  out- 
lot  C,  in  block  No. — .  The  Pioneer  Townsite  Company 
signs  this  contract,  by  one  B.  M.  Hewitt,  its  president. 
The  contract  purx)orts  to  be  given  by  the  Pioneer  Townsite 
Company  to  C.  R.  Ivins  and  P.  G.  Cooper,  of  Dawes 
county,  and  state  of  Nebraska.  It  is  entitled  "Surrendered 
Contract  No.  12,274.^' 

Joe  Hand  testified  that  he  had  some  bills  in  his  posses- 
sion which  related  t^  the  business  "of  the  Crawford  Realty 
Company,  or  this  real  estate.''  He  testified  that  he  had 
paid  the  bills ;  that  he  also  paid  the  checks.     At  the  sug- 
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gestion  of  counsel,  he  submitted  the  papers  as  evidence. 
He  testified  that  the  money  was  expended  upon  "the  houses 
on  outlot  C,  the  property  in  controversy."  Hand  testified 
that  he  was  street  commissioner  and  police  officer  of  the 
city  of  Crawford ;  that  he  collected  from  the  tenants  of  the 
houses  on  outlot  C  any  moneys  bj'  way  of  donations,  so 
called,  by  order  of  any  of  the  city  officers;  that  he  turned 
the  money  over  to  the  city  treasurer,  and  took  the  treas- 
urer's receipt  for  it.  Hand  also  testified  that  he  had  been 
connected  with  the  enterprise  all  the  time.  He  testified 
that  he  was  "manager;"  that  he  had  ordered  the  stuff  as 
manager,  and  paid  the  bills  as  manager ;  that  the  company 
included  "whoever  they  would  take  on  when  they  incorpo- 
rated. Q.  They  have  not  incorporated  yet?  A.  No,  sir. 
Q.  Who  appointed  you  as  night  watch,  or  police  commis- 
sioner? A.  Why,  the  mayor  and  city  council."  He  then 
testified  that  he  commenced  to  collect  from  the  inmates 
of  these  houses  in  December;  that  he  collected  |100  in  De- 
cember and  f200  in  January.  He  also  testified  that  the 
contract  price  for  building  the  houses  was  $2,500 ;  that  that 
was  Mr.  Stanton's  bill.  "Q.  Now,  you  knew  all  the  time 
you  were  making  these  collections  that  they  (the  houses) 
were  occupied  and  used  for  purposes  of  prostitution?  A. 
Certainly." 

Where  the  judgment  of  a  court  of  general  jurisdiction  is 
claimed  not  to  be  regular,  the  error  alleged  must  be  shown 
by  an  exhibition  of  the  record.  Wright  v.  State,  45  Neb. 
44.  This  hais  not  been  done  in  this  case.  We  are  unable 
to  say  that  the  judgment  is  not  sustained  by  the  evidence. 

The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


97   Neb.  30 
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OSCAE  ElSENTEAUT,  APPELLEE,  V.   CHABLES  MADDEN, 
APPELLANT. 

Filed  Januaby  2,  1915.    No.  17,738. 

1.  InstructlonB  to  a  jury  in  a  lawsuit  should  be  confined  to  and  be 
in  accord  with  the  evidence  submitted  upon  the  trial. 

2.  Assault  and  Battery:  Action  fob  Damages:  Defense.  The  rule 
that  when,  parties  enter  into  a  mutual  combat,  and  the  victim 
in  good  faith  withdraws  therefrom  and  is  afterwards  assaulted, 
he  may  recover  damages  for  such  assault,  does  not  apply  when 
one  who  is  assaulted  and  severely  beaten  strikes  his  assailant 
immediately,  in  the  heat  of  passion,  upon  escaping  from  his 
attack. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Rapeb,  Judge.    Reversed. 

Neal  d  Armstrong^  F.  L.  Dinsmore,  E.  F,  Warren  and 
E,  B,  Quackenbush,  for  appellant. 

8.  P.  Davidson  and  Hugh  TjaMaster,  contra. 

Reese,  C.  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Johnson  county,  wherein  plaintiff,  Eisentraut,  recov- 
ered a  judgment  against  defendant.  Madden,  for  the  sum 
of  $1,500  on  account  of  personal  injuries  alleged  to  have 
been  inflicted  upon  plaintiff  by  defendant  by  unlawfully, 
and  without  cause,  striking  plaintiff  upon  the  back  part  of 
the  head  \^ith  a  large,  heavy,  metal  scoop  shovel,  whereby  a 
lasting  and  permanent  injury  was  suffered  by  plaintiff,  the 
character  and  extent  of  the  alleged  injuries  being  fully  set 
out  in  the  petition,  together  with  plaintiflTs  pain  and  suf- 
fering, physically  and  mentally.  The  amount  sued  for 
was  110,000.  The  petition  also  contains  a  second  cause  of 
action,  by  which  the  expenses  of  the  sickness  and  ailments 
consisting  of  physicians'  treatment  and  medicine,  are  al- 
leged to  the  amount  of  |300,  making  a  total  of  |10,300 
damages  alleged  to  have  been  suffered.     Defendant  an- 
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swered  (1)  by  a  general  denial;  (2)  alleging  that  plaintiff 
fir»t  made  an  unlawful  assault  upon  him,  that  he  resisted 
the  same  only  in  self-defense,  and  that  he  used  only  such 
necessary  force  as  was  refjuired  from  the  assault  and  beat- 
ings inflicted  upon  him  by  plaintiff;  (3)  that,  at  the  time 
mentioned  in  the  petition,  plaintiff,  without  lawful  excuse 
or  provocation,  assaulted  defendant,  striking  him,  knock- 
ing him  down,  beating  him  when  down,  and  inflicting  a 
permanent  injury  to  his  right  eye,  by  which  the  sight  of 
his  said  eye  was  greatly  and  permanently  impaired,  and, 
in  addition  to  his  pain,  suffering  and  mental  anguish,  he 
has  been  compelled  to  undei^go  treatment  for  his  eye  at 
heavy  expense,  and  that  he  has  thereby  been  damaged  in 
the  sum  of  fl0,500,  for  which  he  asks  judgment.  Eeply, 
a  general  denial.  A  jury  trial  was  had,  with  the  result 
above  stated.    Defendant  appeals. 

The  evidence  is  conflicting  in  many  respects,  but,  so  far 
as  the  facts  concerning  the  alleged  assaults  are  concerned, 
there  is  practically  an  agreement.  There  was  some  dif- 
ficulty between  the  parties,  which  seems  to  have  been  of 
a  trivial  nature.  Plaintiff  was  a  school  district  officer, 
but,  upon  the  expiration  of  his  term  of  office,  was  suc- 
ceeded by  defendant,  who  claimed  there  had  been  some 
slight  irr^ularity  in  keeping  the  books  of  the  office. 
Owing  to  some  assertion  by  plaintiff  as  to  his  knowledge 
and  ability  to  properly  keep  his  accounts,  defendant  styled 
plaintiff  as  "Professor,''  which  seemed  to  nettle  him.  At 
times  harsher  epithets  were  used  by  both  parties,  but  this 
consisted  of  words  only.  On  the  3d  day  of  December,  1910, 
a  neighbor  was  engaged  in  shelling  com,  and  these  parties 
were  called  in  to  assist.  Upon  defendant's  arrival  at  the 
place  of  the  shelling,  he  passed  near  plaintiff,  when  he 
gave  his  apparently  usual  salute,  "Hello,  Professor."  This 
angered  plaintiff,  who  immediately  ordered  defendant  to 
cease  "calling  him  names,"  He  approached  defendant  in 
a  menacing  manner,  shaking  his  fists,  and  cursing  vio- 
lently, but  to  which  defendant  made  little,  if  any,  response, 
standing  still,  but  holding  his  scoop  shovel  in  such  a  posi- 
tion as  to  ward  off  any  blows  which  plaintiff  might  attempt 
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to  inflict  Plaintiff  succeeded  in  breaking  defendant's 
guard,  striking  him  in  the  face,  knocking  him  down,  and 
immediately  sprang  upon  him,  beating  him  about  the  face, 
in  the  course  of  which  assault  defendant  received  an  injury 
to  his  eye,  which  is  claimed  to  be  permanent.  Defendant, 
being  unable  to  protect  himself,  called  to  his  son,  who  was 
near-by,  to  take  plaintiff  off,  which  he  did.  Up  to  this  time 
plaintiff  seems  to  have  been  the  sole  aggressor.  Upon 
being  taken  off  defendant,  he  started  to  walk  away,  proba- 
bly with  his  side  to  defendant.  Upon  being  released,  de- 
fendant picked  up  his  scoop  shovel  and  struck  plaintiff 
upon  the  head  with  the  bowl  or  under  side  of  the  shovel, 
inflicting  a  small  flesh  wound,  and  which  felled  plaintiff 
to  the  ground.  The  alleged  injury  to  plaintiff  appears 
not  so  much  to  be  the  superficial  wound  itself  as  the  effect 
of  the  blow  upon  the  ner\x)us  system.  The  injury  to  de- 
fendant is  alleged  to  be  a  rupture  to  the  muscles  and 
membranes  of  the  eye,  involving  the  retina  and  other  parts 
of  the  inner  eye,  caused  by  the  blow  on  the  eye  when  de- 
fendant was  knocked  down,  or  thereafter  while  he  was 
on  his  back  receiving  the  blows  inflicted  by  plaintiff.  From 
the  testimony  of  physicians  and  surgeons,  as  well  as  other 
witnesses,  it  would  seem  that  both  parties  receivied  more  or 
less  serious  injuries,  from  which  complete  recovery  is,  to 
say  the  least,  in  doubt. 

There  is  practically  no  conflict  in  the  evidence  as  to 
the  beginning  of  this  unfortunate  affair.  While  it  was  not 
in  good  taste  for  defendant  to  be  derisively  calling  plaintiff 
"Professor,"  yet  it  did  not  charge  him  with  the  commis- 
sion of  any  offense  against  the  laws  of  the  state,  nor  of 
the  TJnited  States,  nor  did  it  accuse  plaintiff  of  the  viola- 
tion of  public  morals,  nor  in  any  way  slander  him,  nor 
hold  him  up  to  public  contempt,  ridicule  or  scorn.  It  was 
not  intended  as  a  pleasantry,  perhaps,  and  yet  could 
scarcely  be  considered  so  exasperating  and  defamatory 
as  to  excuse  the  assault  which  followed.  The  evidence 
shows  that  defendant  committed  no  act  which  could  be 
construed  as  a  physical  attack  upon  plaintiff,  nor  a  desire 
to  enter  into  a  contest  of  that  kind.    Platntitt'  was  anjo'v. 
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and  approached  defendant  in  a  menacing  manner,  using 
language  which  could  not  be  approved  in  polite  society 
in  any  ordinary  parlor  conversation.  Prior  to  the  striking 
of  the  blow  by  plaintiff  which  felled  defendant  to  the 
ground,  defendant's  actions  were  not  aggressive,  but  rather 
indicated  a  desire  to  protect  himself  against  the  actual 
attack  of  plaintiff.  Plaintiff  could  have  withdrawn  at  any 
time  before  striking  defendant,  and  the  subsequent  events 
would  not  have  followed.  He  succeeded  in  striking  de- 
fendant, knocking  him  dow^n,  w^hen  he  sprang  upon  de- 
fendant and  followed  up  the  attack  by  striking  and  pound- 
ing him,  until  defendant,  apparently  becoming  satisfied 
that,  under  the  circumstances,  he  was  no  match  for  plain- 
tiff, called  for  help,  and  plaintiff  was,  by  force,  removed. 
It  may  be  assumed  that  defendant  was  not  in  the  most 
pleasant  frame  of  mind  by  that  time,  and  not  calculated  to 
act  with  cool  judgment  and  deliberation.  Upon  being  re- 
leased, he  seized  the  shovel  and  dealt  the  blow  of  which 
plaintiff  complains,  felling  plaintiff  to  the  ground.  Plain- 
tiff arose,  declaring  in  emphatic  and  forceful  language, 
but  not  elegant,  that  he  could  whip  defendant,  but  this 
seems  to  have  closed  the  incident  for  the  time  being. 

It  is  contended  by  plaintiff  that  he  had  abandoned  his 
attack  and  was  moving  away  when  he  received  the  blow 
complained  of;  but,  if  so,  the  distance  to  which  he  had 
gone  is  not  clearly  stated.  However,  it  seems  quite  clear 
that  he  w^as  not  far  enough  away  to  have  given  defendant 
sufficient  time  to  do  much  in  the  way  of  reflection.  Other- 
wise stated,  the  blow  with  the  shovel  was  not  so  long  after 
the  castigation  received  by  defendant  as  to  justify  holding 
it  to  be  a  separate  transaction  and  not  a  part  of  plaintiffs 
attack.  Plaintiff  was  the  aggressor.  He  committed  an 
unlawful  assault  upon  defendant,  the  final  result  of  which 
was  evidently  not  satisfactory  to  him.  To  use  a  common 
expression,  he  "got  the  worst  of  its"  The  question  then 
arises :  "Can  plaintiff,  after  assaulting  defendant,  knock- 
ing him  down,  and  infiicting  an  injury  upon  him,  recover 
dsunages  for  what  he  has  suffered  and  is  suffering,  which 
are  the  natural  result  of  his  own  act?''    We  use  the  words 
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"natural  result,"  not  in  the  sense  of  a  resulting  or  neces- 
sary effect  of  previous  coinditions,  but  those  which  might 
be  looked  for  or  expected,  when  considering  the  natural 
effect  the  treatment,  or  punishment,  suffered  by  defendant 
would  have  upon  an  ordinary  human  being.  Defendant 
was  smarting  under  the  injuries  which  he  had  received. 
Plaintiff,  apparently  satisfied  with  what  he  had  done, 
claims  that  he  turned  to  move  away,  when  defendant  con- 
tinued the  affray  by  striking  plaintiff. 

A  kindred  question  arose  in  Foshinder  v.  Svitak^  16  Neb. 
499,  where  we  held  that  a  plaintiff  could  not  recover  where 
he  had  been  the  original  assailant,  the  first  wrongdoer, 
and,  upon  receiving  injuries  resulting  from  the  affray 
brought  on  by  himself,  transfer  his  cause  from  the  battle- 
field to  the  courts.  A  somewhat  similar  question  was 
presented  in  Taylor  v.  Clendcning,  4  Kan.  524,  although 
not  based  upon  exactly  similar  facts.  In  that  case  the 
plaintiff  was  held  to  be  the  aggressor,  but  his  withdrawal 
from  the  affray  was  not  as  claimed  in  this  case.  The 
co\irt  say:  "He  cannot  undertake  to  wreak  an  (un) lawful 
vengeance  upon  his  antagonist — pistol  in  hand — and,  de- 
feated, sue  him  for  damages  to  the  person,  upon  the  basis 
of  the  instructions.  He  must  run  his  own  risk.  Nor  would 
it  be  an  easy  matter  for  the  party,  attacked  in  the  manner 
narrated  in  the  testimony  of  the  defendant,  to  act  with 
all  the  deliberation  the  instruction  would  seem  to  require. 
In  the  heat  of  blood  he  could  hardly  be  expected  to  weigh 
his  words  or  to  measure  or  count  his  blows  or  shots  very 
carefully." 

At  the  request  of  plaintiff,  the  court  gave  to  the  jury 
the  following  instruction:  "The  court  instructs  the  jury 
that  the  defendant  alleges  that  he  acted  in  self-defense. 
You  are  instructed  that  the  law  does  not  permit  a  person 
to  voluntarily  seek  or  invite  a  combat,  or  put  himself 
in  the  way  of  being  assaulted,  so  that  when  hard  pressed 
he  may  have  a  pretext  to  injure  his  assailant.  The  right 
of  self-defense  does  not  imply  the  right  of  attack,  and  it 
will  not  avail  in  any  case  where  the  difficulty  is  sought 
for  and  induced  by  the  party  by  any  wilful  act  of  his. 
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or  where  he  Toluntarily  and  of  his  own  free  will  enters 
into  it.  The  necessity,  being  of  his  own  creation,  shall 
not  operate  to  excuse  him.  Nor  is  any  one  justified  in  using 
more  force  than  is  reasonably  necessary  to  get  rid  of  his 
assailant.  Now,  if  you  believe  from  the  evidence  in  this 
case  that  the  defendant,  Madden,  voluntarily  sought  or 
invited  the  difficulty  in  which  the  plaintiff,  Eisentraut,  was 


injured,  if  you  believe  from  the  evidence  that  he  was  in-  I 

jured,  or  that  the  defendant  provoked  or  commenced  or  j 

brought  it  on  by  .any  wilful  act  of  his  own,  or  that  he  J 

voluntarily  or  of  his  own  free  will  engaged  in  it,  then  and 
in  that  case  you  are  not  authorized  to  find  for  the  de- 
fendant upon  the  ground  of  self-defense.  In  determining 
who  provx)ked  or  .^  commenced  the  difficulty  or  made  the 
first  assault,  you  should  take  into  consideration  all  the 
facts  and  circumstances  in  evidence  before  you." 

As  we  view  it,  much  of  this  instruction  cannot  be  applied 
to  the  evidence  in  this  case.  Assuming  that  the  words^ 
"Hello,  Professor,"  can  be  construed  as>  offering  a  direct 
insult,  one  that  would,  ordinarily,  cause  anger  on  the  part 
of  plaintiff,  we  are  yet  met  with  the  well-established  rule 
that  mere  words  cannot  justify  an  assault  upon  the  person 
using  them.  There  was  therefore  no  legal  excuse  which 
could  justify  the  attack  of  plaintiflf  upon  defendant,  which 
the  evidence  clearly  shows  he  made.  Without  any  just 
cause  or  excuse,  he  made  such  an  attack,  knocking  defend- 
ant down.  Plaintiff  seems  not  to  have  been  satisfied  with 
the  injury  thus  inflicted,  but  followed  up  the  advantage 
thus  gained  by  springing  upon  defendant  and  administer- 
ing further  beatings  until  defendant  called  for  help,  and 
plaintiff  was  forcibly  pulled  off  the  prostrate  body  of  his 
victim.  We  find  nothing  in  the  evidence  showing  that 
defendant  did  "voluntarily  seek  or  invite  a  combat,  or  put 
himself  in  the  way  of  being  assaulted,  so  that  when  hard 
pressed  he  may  have  a  pretext  to  injure  his  assailant." 
Nor  can  we  apply  the  direction  that  "the  right  of  self- 
defense  does  not  imply  the  right  of  attack,  and  it  will  not 
avail  in  any  case  where  the  difficulty  is  sought  for  and 
induced  by  the  party  by  any  wilful  act  of  his,  or  where 
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he  voluntarily  and  of  his  own  free  will  enters  into  it. 
The  necessity,  being  of  his  own  creation,  shall  not  operate 
to  excuse  him." 

The  instruction  also  submits  to  the  jury  the  proposition 
that,  if  defendant  voluntarily  sought  or  invited  the  dif- 
ficulty, or  if  defendant  provoked  or  commenced  or  brought 
it  on  by  any  wilful  act  of  his  own,  or  if  he  voluntarily 
or  of  his  own  free  will  engaged  in  it,  the  jury  would  not 
be  authorized  to  find  for  defendant  upon  the  ground  of 
self-defense.  There  may  be  no  question  but  that  the  in- 
struction is  sound  law  when  applied  to  a  state  of  facts 
coming  within  the  rule,  but,  as  wjb  read  the  evidence,  there 
was  nothing  therein  to  which  the  rule  could  be  applied, 
and  we  are  persuaded  that  the  instruction,  as  written, 
should  not  have  been  given.  From  an  examination  of  the 
instructions  given  on  the  court's  own  motion,  it  is  clear 
that  the  law  was  fairly  and  fully  presented  to  the  jury, 
and  all  well  within  the  issues  in  the  case,  and  should  have 
been  sufficient. 

Substantially,  the  same  instruction  was  given  and 
approved  in  Morris  v.  Miller^  83  Neb.  218,  annotated  in 
20  L.  R.  A.  n.  s.  907 ;  but  there  is  a  clear  distinction  between 
the  two  cases.  In  the  Morris  case  the  parties  to  the  aflfray 
.voluntarily  and  mutually  agreed  to  enter  into  the  contest, 
and  both  were  wrongdoers.  Therefore  the  instruction  was 
properly  given  in  that  case.  As  we  have  shown,  the  facts 
in  this  case  were  quite  different.  The  rule  stated  in 
Gla-ssey  v.  Dye,  83  Neb.  615,  is  more  clearly  applicable 
to  the  facts  of  the  case  jat  bar  than  that  of  Morris  v.  Miller, 
supra. 

While  we  recognize  the  established  rule  that,  if  a  plain- 
tiff wTongfully  assaults  a  defendant,  and,  upon  reflection, 
or  for  some  other  reason,  voluntarily  withdraws  from  the 
conflict,  the  person  assaulted  is  not  justified  in  following 
up  the  withdra^ving  party,  and,  after  time  for  refiection, 
inflict  a  new  and  counter  assault,  and  he  may,  in  a  proper 
case,  be  held  liable  for  any  damage  arising  from  his  wrong- 
ful assault ;  but  that  rule  must  be  applied  in  reason  and 
with  a  proper  consideration  for  the  passions  and  infirmities 
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of  humanity.  In  this  case  the  assault  was  committed  by 
plaintiff  with  no  legal  justification  or  excuse.  Had  he 
voluntarily  withdrawn  from  the  contest  after  knocking  de- 
fendant down,  defendant  might  have  been  placed  in  the 
wrong,  had  he  deliberately  follow^ed  plaintiff,  as  he  re- 
treated, and  renew^ed  the  contest  by  a  counter  assault; 
but  that  is  not  this  case.  After  striking  defendant  and 
knocking  him  down,  he  sprang  upon  him,  following  it  up 
by  beating  and  pounding  defendant,  while  down,  until 
forcibly  pulled  off  by  others  who  came  to  defendant's  relief. 
He  was  certainly  willing  to  continue  the  punishment  of 
defendant  until  forcibly  compelled  to  desist.  Defendant, 
while  suffering  and  smarting  from  the  injuries  which  he 
had  received,  arose  from  the  ground,  picked  up  his  shovel, 
which  was  not  necessarily  a  deadly  or  dangerous  weapon, 
and  gave  the  blow  of  which  plaintiff  complains.  Plaintiff 
is  entirely  willing  to  foi^ve  and  forget  the  injuries  in- 
flicted upon  defendant,  but  seeks  to  recover  a  money  com- 
pensation for  the  injury  he  received  in  the  affray  which 
he  inaugurated  and  followed  up  until  compelled  by  force 
to  desist,  and  which  was  immediately  followed  by  what  he 
received. 

We  are  constrained  to  believe  that  the  instruction  above 
quoted  should  not  have  been  allowed. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed. 

Letton  and  Rose,  JJ.,  not  sitting. 

Sedgwick,  J.,  concurring. 

The  majority  opinion  seems  to  hold  that  the  evidence 
establishes  that  the  blow  of  which  this  pfaintiflf  complains 
was  80  connected  with  the  affray  which  the  plaintiff  him- 
self brought  on  that  it  must  be  regarded  as  a  part  of  that 
affray.  If  this  is  the  necessary  conclusion  from  the  evi- 
dence of  course  the  judgment  is  Tvrong.  I  think  that  the 
instruction  set  out  in  the  opinion  was  not  applicable  to  the 
evidence,  and  was  therefore  erroneous.  It  was  highly 
prejudicial  to  the  defendant.  For  this  reason  I  concur 
in  the'  reversal  of  the  judgment. 
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Walter  M.  Finbgan,  appellee,  v.  St.  Joseph  &  Grand 
Island  Railway  Company  et  al.,  appellants. 

Filed  January  2,  1915.    No.  17,911. 

1.  Ballroads:  Constbuction:  Contbactob's  Bond:  Liabilitt  to  Sijb- 
coNTBACTOB.  Where  a  railroad  company  takes  a  bond  from  a  con- 
tractor for  the  faithful  performance  of  his  contract  for  the  con- 
struction of  a  part  of  Its  line  of  road  In  the  state  of  Kansas, 
conditioned  substantially  as  provided  by  section  7006  of  the  General 
Statutes  of  that  state.  It  will  not  be  liable  to  a  subcontractor  for 
the  work  of  his  teams  and  for  profits  claimed  by  him  from  such 
contractor. 

2.   :  :   :   Failube  to  File  Bond:    Subcontbactob: 

Right  of  Action.  The  fact  that  such  bond  was  not  filed  with 
the  register  of  deeds  of  the  county  where  the  work  was  to  be 
performed  will  not  entitle  the  subcontractor  to  maintain  an  action 
therefor  against  such  railroad  company. 

3.  :    :    Action:    Service  on   Contbactob:    Jubisdictiox. 

In  such  a  case  by  the  bringing  of  an  action  against  the  railroad 
company  In  a  county  in  this  state  where  the  subcontractor  resides, 
and  serving  a  summons  on  the  contractor  in  another  county,  no 
Jurisdiction  is  acquired  to  proceed  against  the  contractor. 

4.  :  :  Action  by  Contbactob:  Sufficiency  of  Efimnck. 

E^ridence  examined,  and  found  to  be  insufficient  to  sustain  an 
action  in  favor  of  the  subcontractor  and  against  the  railroad 
company. 


Appeal  from  the  district  court  for  Jefferson  county: 
Leander  M.  Pemberton,  Judge.    Reversed, 

Brotrn  d  Eastiti,  iMthrop.  Morrotc,  Fox  d  Moore,  0.  W. 
Pratt.  E.  A.  Wumier  and  John  C  Hartigan,  for  appellants. 

F.  X.  Prout  and  Ueasty  d  Barnes,  eonti-a, 

Barnes,  J. 

Walter  M.  Fine«ran  commenced  this  action  in  the  dis- 
trict court  for  Jefferson  county  against  Wood,  Bancroft 
&  DotT,  to  reco^^r  a  balance  alleged  to  be  due  him  as  a  sub- 
contractor under  them  in  the  construction  of  certain  im- 
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pravemente  on  the  line  of  the  St.  Joseph  &  Grand  Island 
Bailway  Company  in  Marshall  county,  Kansas.  He  joined 
the  railroad  company  as  a  defendant,  for  the  alleged  rea- 
son that  the  company,  in  letting  the  contract  to  Wood, 
Bancroft  &  Doty,  failed  to  take  the  bond  provided  for  by 
section  7006  of  the  General  Statutes  of  Kansas  for  1909. 
Service  was  had  upon  the  railway  company  in  Jeflferson 
county,  and  thereupon  a  summons  was  sent  to  other  coun- 
ties, and  was  served  upon  Wood,  Bancroft  &  Doty,  at  their 
office  in  Douglas  county,  and  on  George  F.  Bancroft  at  his 
residence  in  Butler  county,  in  this  state.  The  contractors 
challenged  the  jurisdiction  of  the  court  by  demurrer,  by 
their  answer,  and  by  objections  to  the  evidence,  and  in  every 
way  reserved  the  jurisdictional  question.  The  defendant 
railway  company  demurred  to  the  plaintiff's  petition  on 
the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled,  and 
the  company  answered  over,  alleging  that  Wood,  Bancroft 
&  Doty  actually  gave  the  company  the  bond  provided  for 
by  the  section  above  named.  The  company  also  pleaded 
the  Kansas  statute  and  the  interpretation  thereof  by  the 
supreme  court  of  that  state.  The  trial  court,  on  motion 
of  the  plaintiff,  struck  out  of  the  answ-er  of  the  defendant 
railway  company  all  of  the  allegations  beginning  with  the 
plea  of  the  law  of  Kansas,  and  the  interpretations  thereof 
by  the  supreme  court  of  that  state,  for  the  reason  that  all 
that  portion  of  the  answer  contained  no  allegations  of 
fact,  but  were  the  conclusions  of  law  of  the  pleader,  and 
were  immaterial,  irrelevant  and  redundant. 

The  case  then  went  to  trial.  The  plaintiff  offered,  and 
the  court  received,  in  evidence  the  bond  given  by  Wood, 
Bancroft  &  Doty  to  the  defendant  railway  company;  but 
the  testimony  showed  that  the  bond  was  not  filed  with 
the  register  of  deeds  of  Marshall  county,  Kansas.  The 
plaintiff  also  offered,  and  the  court  received,  the  General 
Statutes  of  Kansas  for  1909,  and  particularly  section  7006, 
which  is  the  section  pleaded  by  both  the  plaintiff  and  the 
defendant  company.  The  defendant  further  proved  and 
offered  in  evidence  exhibit  3,  which  was  the  subcontract 
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between  Finegan,  the  plaintiff,  and  Wood,  Bancroft  & 
Doty,  and  then  proceeded  to  introduce  testimony  tending 
to  show  the  work  he  did  under  that  contract. 

The  testimony  of  Finegan,  commencing  at  page  11  and 
extending  to  page  42  of  the  bill  of  exceptions,  relates  with, 
much  detail  the  various  efforts  Finegan  made  to  comply 
with  his  contract  with  Wood,  Bancroft  &  Doty.  All  of 
fhis  testimony  was  objected  to  by  the  defendant  railway 
company,  on  the  ground  that  it  was  not  competent,  and  did 
not  bind  it  for  any  work  that  the  plaintiff  did  himself; 
that  he  had  no  lien,  and  no  right  to  charge  the  defendant 
company  for  any  work  performed  by  himself;  that  the  de- 
fendant company  was  not  bound  by  anything  contained 
in  the  contract  between  Wood,  Bancroft  &  Doty  and  tfio 
plaintiff;  that  plaintiff  could  not  fix  a  liability  upon  the 
defendant  for  any  money  due  to  him  as  a  subcontractor 
from  Wood,  Bancroft  &  Doty.  These  objections  were  made 
to  the  court,  and  appear  continually  throughout  the  ex- 
amination of  the  plaintiff^s  witnesses,  but  were  overruled. 
The  plaintiff's  entire  testimony  simply  tended  to  show  that 
there  was  a  balance  due  to  him  from  Wood,  Bancroft  & 
Doty  on  his  subcontract;  while  the  testimony  of  the  de- 
fendants Wood,  Bancroft  &  Doty  tended  to  show  that  there 
was  nothing  due  plaintiff. 

The  defendant  railway  company,  at  the  close  of  the  testi- 
mony, requested  the  following  instruction:  "Under  the 
pleadings  and  the  evidence  in  this  case,  the  jury  will  return 
a  verdict  for  thg  defendant,  the  St.  Joseph  &  Grand  Island 
Railway  Company."  This  instruction  was  refused,  the 
cause  was  submitted  to  the  jury,  and  a  verdict  was  re- 
turned for  the  plaintiff  and  against  both  of  the  defendants 
for  |1,240.  Timely  motions  for  new  trials  were  filed  by 
each  of  the  defendants.  The  motions  were  overruled,  judg- 
ment was  rendered  on  the  verdict,  and  defendants  baine 
prosecuted  separate  appeals. 

It  is  the  contention  of  the  defendant  railway  company 
that  the  court  erred  in  overruling  its  demurrer  to  plaju- 
tiff's  petition,  and  that  as  against  it  the  evidence  failed 
to  establish  a  cause  of  action  in  plaintiff's  favor.    It  must 
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be  observed  that  the  plaintiff  sought  to  recover  against  the 
railway  company  for  the  sole  reason,  as  alleged  in  his 
petition,  that  it  failed  to  take  a  bond  from  the  contractors. 
Wood,  Bancroft  &  Doty,  as  provided  by  section  7006  of  the 
General  Statutes  of  Kansas  for  1909.  That  section  reads 
as  follows:  "That  whenever  any  railroad  company  shall 
contract  with  any  person  for  the  construction  of  its  road 
or  any  part  thereof,  such  railroad  company  shall  take  from 
the  person  with  whom  such  contract  is  made  a  good  and 
sufficient  bond,  conditioned  that  such  person  shall  pay  all 
laborers,  mechanics  and  materialmen,  and  persons  who 
supply  such  contractor  with  provisions  or  goods  of  any 
kind,  all  just  debts  due  to  such  persons  or  to  any  person 
to  whom  any  part  of  such  work  is  given,  incurred  in  carry- 
ing on  such  work,  which  bond  shall  be  filed  by  such  rail- 
road company  in  the  office  of  the  register  of  deeds  in  each 
county  where  the  work  of  such  contractor  shall  be.  And 
if  any  such  railroad  company  shall  fail  to  take  such  bond, 
such  railroad  company  shall  be  liable  to  the  persons  herein 
mentioned  to  the  full  extent  of  all  such  debts  so  contracted 
by  such  contractor." 

It  appears  from  the  testimony  that  the  railway  com- 
pany did  take  a  bond,  conditioned  for  the  faithful  per- 
formance of  the  contract,  from  the  contractors,  which  bond, 
together  with  a  copy  of  the  contract  which  was  attached 
thereto,  appears  in  the  bill  of  exceptions.  It  was  shown, 
however,  that  the  bond  was  not  filed  with  the  register  of 
deeds  of  Marshall  county,  Kansas,  and  it  is  contended  by 
the  plaintiff  that  this  fixed  the  railroad  company's  liability 
in  his  favor.  The  question  of  the  filing  of  the  bond,  how- 
ever, was  before  the  supreme  court  of  Kansas  in  Mann  v. 
Burt,  35  Kan.  10,  and  the  court  said:  "On  the  part  of 
the  plaintiff,  it  is  urged  that  before  the  railroad  company 
will  be  exempt  from  liability  for  the  debts  of  the  contractor 
it  must  not  only  have  taken  a  bond,  but  it  must  also  have 
filed  the  same  in  the  office  of  the  register  of  deeds;  while 
the  claim  of  the  company  is  that,  to  escape  such  liability, 
it  was  only  required  to  take  a  good  and  sufficient  bond ; 
and  this  it  alleges  it  had  done.     We  agree  with  the  de- 
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fendant.  The  statute  is  so  written.  Its  terms  are  plain 
and  unmistakable.  The  language  fixing  the  liability  of 
the  railroad  company  is :  ^And  if  any  such  railroad  com- 
pany shall  fail  to  take  such  bond,  such  railroad  company 
shall  be  liable  to  the  persons  herein  mentioned  to  the  full 
extent  of  all  such  debts  sq  contracted  by  such  contractor.^ 
*  *  *  Thus  it  will  be  seen  that  the  filing  of  the  bond 
is  not  a  condition  precedent  to  be  performed  by  the  rail- 
road company  before  it  can  claim  immunity  from  the  pay- 
ment of  the  debts  mentioned  in  the  statute.  It  is  true  that 
in  a  preceding  part  of  the  statute  it  is  made  the  duty 
of  the  company  to  file  the  bond  in  a  public  office,  and  we 
might  agree  with  the  plaintiff  that  it  would  add  much  to 
the  convenience  of  persons  who  desire  to  avail  themselves 
of  the  benefit  of  the  bond,  to  have  required  it  to  be  filed 
before  the  company  would  be  freed  from  liability ;  but  when 
the  legislature  came  to  fix  the  condition  upon  which  the 
liability  of  the  company  should  arise,  it  provided  that  it 
should  be  liable  if  it  failed  to  take  a  bond,  and  not  if  it 
failed  to  take  and  file  the  same;  and  the  inconvenience 
occasioned,  or  the  impolicy  of  .the  statute,  are  not  con- 
siderations for  the  court." 

It  thus  appears  that  the  failure  to  file  the  bond  created 
no  liability  to  the  •  plaintiflf  on  the  part  of  the  railway 
company.  It  is  contended  by  the  railway  company  that 
the  bond  which  was  actually  taken  is  sufficient  in  form 
and  substance  to  comply  with  the  statute,  and  we  are  in- 
clined to  the  view  that  this  contention  is  well  founded. 

It  is  further  contended  that  the  plaintiff,  as  a  sub- 
contractor under  Wood,  Bancroft  &  Doty,  was  not  entitled 
to  maintain  an  action  on  the  bond  against  the  defendant 
railway  company.  The  statute  of  the  state  of  Kansas,  re- 
quiring a  contractor  to  furnish  a  bond,  has  been  construed 
many  times  by  the  supreme  court  of  that  state. 

In  Wells  &  Co,  v.  Mehl,  25  Kan.  205,  the  court  said: 
"This  may  be  a  remedial  statute,  as  counsel  urges;  but 
it  is  a  statute  imposing  an  additional  liability,  and  under 
which  it  is  sought  to  hold  a  party  liable  for  a  debt  he 
never  contracted.     Such  a  statute  should  never  be  ex- 
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tended  beyond  the  fair  import  of  its  terms."  The  statute 
in  that  ease  was  held  to  be  a  qiuisi  mechanics'  lien  law. 

In  Missouri,  K.  d  T.  R.  Go.  v.  Baker,  14  Kan.  563,  Judge 
Brewer,  speaking  for  the  court,  said:  "Baker  sues  for 
services  rendered  the  contractor  as  ^time-keeper,'  and  *su- 
perintendent'  Is  such  a  debt  one  within  the  scope  of  the 
act?  We  think  not.  The  act  provides  that  the  railroad 
company  shall  take  from  the  contractor  a  *bond,  condi- 
tioned that  such  person  shall  pay  all  laborers,  mechanics, 
and  materialmen,  and  persons  who  supply  such  contractor 
with  provisions  or  goods  of  any  kind,  all  just  debts  due  to 
such  persons,'  etc.,  and,  in  case  of  failure  to  take  such 
bond,  that  the  company  *shall  be  liable  to  the  persons 
herein  mentioned  to  the  full  extent  of  all  such  debts  so 
contracted  by  such  contractor.'  ♦  ♦  ♦  This  act  does 
not,  provide  that  the  company  shall  be  responsible  for  all 
debts  contracted  by  the  contractor,  but  only  those  to  cer- 
tain  classes  of  persons.  Now,  the  only  class  in  which 
Baker  can  by  any  sort  of  construction  be  placed  is  de- 
scribed by  the  term  laborers.'  "  The  court  then  proceeded 
to  hold  that  a  time-keeper  is  not  a  laborer  within  the  mean- 
ing of  that  term,  and  concluded  as  follows :  "Counsel  con- 
tends that  this  is  a  remedial  statute,  and  should  be  liberally 
construed.  But  it  is  also  a  statute  imposing  an  additional 
liability,  and  under  which  it  is  sought  to  make  the  com- 
pany responsible  for  a  debt  it  never  contracted.  Such  a 
statute  should  never  be  extended  beyond  the  fair  import  of 
its  terms." 

St.  Louis,  K.  &  A.  R.  Co.  v.  Cobb,  25  Kan.  388,  was  an 
action  brought  by  persons  who  furnished  a  subcontractor 
with  provisions  and  other  goods  for  the  subsistence  of  per- 
sons who  worked  in  the  construction  of  the  railroad.  In 
that  case  no  bond  was  taken,  and  the  court  held  that  the 
question  there  presented  had  already  been  virtually  an- 
swered in  the  negative,  in  the  case  of  Wells  &  Co.  v.  Mehl, 
25  Kan.  205.  The  court  said :  "The  plaintiff  in  this  case  did 
not  furnish  anything  to  be  incorporated  into  the  construc- 
tion of  the  railroad  itself,  which  alone  would  place  him 
in  the  first  class;  and  he  did  not  furnish  anything  to  the 
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contractor,  which  we  think  is  reqiiisite  to  place  him  in 
the  second  class."  It  was  held  that  the  plaintiff  in  that 
case  could  not  recover. 

In  Atchison,  T.  d  fif.  F.  B.  Co,  v.  Cuthbert,  14  Kan.  212, 
where  this  statute  was  before  the  court,  it  was  said :  "Now, 
in  this  case  a  purely  statutory  liability  is  sought  to  be 
enforced.  Independent  of  the  statute,  there  is  no  law  or 
reason  for  making  the  railroad  company  responsible  for 
the  debts  of  Oxelson  &  Riney.  Hence,  a  party  claiminjj  • 
under  this  statute  must  show  all  facts  necessary  to  bring 
his  case  within  its  terms." 

In  Parkinson  &  Co.  v.  Alexander,  37  Kan.  110,  it  was 
held:  "Laborers,  mechanics  and  materialmen  furnishing 
work  or  materials  in  the  construction  of  a  railroad  are  so 
protected  that  they  may  recover  against  ♦  ♦  ♦  tli(? 
railroad  company  where  no  bond  is  given,  for  everything 
furnished  by  them  which  goes  into  the  construction  of 
the  railroad,  whether  such  laborers,  mechanics  or  material- 
men are  employed  by  the  contractor,  or  by  a  subcontractor 
or  by  a  sub-subcontractor;  but  persons  furnishing  only 
provisions,  or  goods  which  do  not  go  into  the  construction 
of  the  railroad,  are  not  so  protected,  unless  such  provisions 
or  goods  are  furnished  to  the  contractor  himself." 

In  Mann  v.  Burt,  35  Kan.  10,  it  was  held  that  the  labor 
of  teams  is  not  protected,  and  where  a  man  and  his  team 
were  employed  "for  a  certain  price  per  day  for  the  joint 
labor  of  both,  and  no  agreement  is  made  respecting  the 
price  or  value  of  the  personal  services  of  the  teamster,  the 
debt  will  constitute  a  single  and  indivisible  demand  for 
which  the  railroad  company  is  not  chargeable." 

The  supreme  court  of  Kansas  having  thus  interpreted 
the  section  of  the  statute  in  question,  this  court  should  fol- 
low such  interpretation.  The  whole  purport  of  the  sec- 
tion is  to  protect  laborers,  mechanics  and  materialmen, 
and  the  words,  "or  to  any  person  to  whom  any  part  of  sucli 
work  is  given,"  should  be  read  in  connection  with  the  words 
which  immediately  follow,  "incurred  in  carrying  on  such 
work."  These  are  the  debts  covered,  and  not  the  debt  of 
an  original  contractor  to  a  subcontractor.     The  plaintiff 
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himself  testified  on  the  trial  as  follows :  *'Q.  Your  bills 
that  you  contracted  down  at  Carden  ate  all  paid,  aren't 
they?  A.  I  don^t  know  that  they  are  all  paid.  Q.  Don't 
you  know,  as  a  riiatter  of  fact,  they  are  all  paid?  A.  I 
don't  know  that  they  are  all  paid,  I  know  part  of  them  is 
paid;  yes,  sir.  Q.  Well,  aren't  they  all  paid?  You  don't 
owe  any  teamsters  anything  doi^Ti  there,  do  you?  A.  No, 
sir;  the  laborers  have  all  been  paid.  Q.  The  laborers  have 
all  been  paid?  A.  Yes,  sir.  Q,  The  teamsters  have  all 
been  paid?  A.  Yes,  sir.  Q.  Your  material  bills  have  all 
been  paid?  A.  Yes.  Q.  And  the  bills  for  your  supplies 
have  all  been  paid?  A.  Well,  I  don't  know.  Q.  Don't 
you  know  that  the  very  last  vestige  was  settled  in  a  lawsuit 
down  in  Marysville,  when  Wood,  Bancroft  &  Doty  paid  it? 
A.  I  don't  know  that  they  have  all  been  paid  in  full.  Q. 
What  did  you  say?  A.  I  can't  say  that  they  are  all  paid, 
because  I  don't  know.  Q.  Now,  so  far  as  you  have  heard, 
or  learned,  all  these  materialmen,  or  laborers,  or  supply 
men,  none  of  them  are  calling  on  you  now  for  any  money? 
A.  No.  Q.  Don't  you  know  that  they  have  all  been  paid? 
A-.  I  don't  know  that  they  have  all  been  paid,  I  never  had 
no  notice  that  they  have  all  been  paid.  Q.  Now,  you 
did  know  that  a  few  months  ago  a  judgment  was  ren- 
dered down  there?  A.  Yes,  sir.  Q.  And  paid  by  Wood, 
Bancroft  &  Doty?  Do  you  know  that  Wood,  Bancroft  & 
Doty  paid  that  judgment?  A.  They  paid  one  judgment. 
■Q.  Now,  you  are  not  suing  in  this  case  in  order  to  get 
money  to  pay  any  bills  down  there,  or  on  behalf  of  any  of 
these  materialmen,  supply  men,  or  laborers  and  mechanics? 
(Objected  to  ss  immaterial,  irrelevant,  incompetent,  and 
not  the  proper  cross-examination.  Sustained.  Excep- 
tions.)" 

.  It  appears  from  the  evidence,  without  dispute,  that 
Wood,  Bancroft  &  Doty  had  taken  up  the  work  where  the 
plaintiff  left  it,  and  finished  it  according  to  the  contract 
with  the  railroad  company;  that  they  had  paid  all  the 
claims  of  laborers,  mechanics  and  materialmen,  and  all 
other  claims  of  every  kind  and  nature  wliich  had  been  made 
97  Neb.  31 
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against  Finegan.  Finegan  only  sought  to  recover  against 
Wood,  Bancroft  &  Doty  for  the  labor  performed  by  his 
teams  and  the  profits  which  he  claimed  would  have  ac- 
crued to  him  had  he  completed  his  contract. '  It  thus  ap- 
pears that  no  cause  of  action  existed  in  favx)r  of  the 
plaintiff  and  against  the  railroad  company,  and  the  court 
erred  in  refusing  to  instruct  the  jury  to  return  a  verdict 
in  its  favor.  It  also  follows  that  no  cause  of  action  existed 
in  favor  of  the  plaintiff  and  against  the  railroad  companv 
when  the  suit  was  brought,  and  that  the  defendant  railroad 
company  was  joined  as  a  defendant  with  Wood,  Bancroft 
&  Doty  in  otder  to  obtain  service  upon  that  firm  in  Jeffer- 
son county,  and  the  court  had  no  jurisdiction  to  proceed 
against  Wood,  Bancroft  &  Doty.  The  judgment  as  to  them 
must  also  be  reversed. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed. 

Lbtton,  J.,  dissenting. 

The  conditions  in  the  bond  taken  by  the  railroad  com- 
pany vary  widely  from  those  required  by  the  Kansas  stat- 
ute, and  it  therefore  failed  to  comply  with  that  statute. 
By  the  provisions  of  the  statute,  if  the  company  fails  to 
take  the  statutory  bond,  it  becomes  liable  to  pay  "all  just 
debts  due  to  such  persons  or  to  any  person  to  whom  any 
part  of  such  work  is  given."  While  this  language  is  not 
entirely  clear,  it  is  difficult  to  see  what  meaning  can  be 
given  to  it  unless  it  means  debts  due  from  the  contractor 
to  a  subcontractor.  It  is  a  common  expression  to  say  that 
work  "is  given"  to  a  contractor  or  to  a  subcontractor. 

We  have  been  cited  to  no  Kansas  case  which  has  con- 
strued this  language,  or  which  holds  that  liability  to  a' 
subcontractor  is  not  included  by  this  statute.  The  most 
reasonable  view  is,  it  seems  to  me,  that  the  intention  was 
to  include  subcontractors. 

Rose  and  Sedgwick,  JJ.,  concur  in  this  dissent. 
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Isaac  P.  IJouglass,  appellant,  v.  Charles  Burton  et  al.^ 

APPELLEES. 
Filed  January  2,  1915.    No.  17,947. 

1.  Bills  and  Notes:  Defenses.  When  a  negotiable  note  is  purchased 
after  maturity  from  an  innocent  holder  who  purchased  it  before 
maturity  for  value,  the  purchaser  takes  it  free  from  all  equities 
and  defenses  that  existed  between  the  original  parties  to  the 
paper. 

2.   :  :  DiBBCTiNO  Vebdict.    In  a  suit  on  such  a  note,  it  is 

proper  for  the  trial  court  to  direct  a  verdict  in  favor  of  the 
plaintiff,  where  the  uncontradicted  evidence  of  witnesses  whose 
credibility  is  not  questioned  shows  that  plaintiff  purchased  it  for 
value  from  an  innocent  holder,  who  obtained  it  by  purchase  for 
full  value  before  its  maturity. 


Appeal  from  the  district  court  for  Hitchcock  county: 
Harry  S.  Dungan,  Judge.    Reversed. 

Lamhe  &  Butler  and  J.  W.  Cole,  for  appellant. 

TT.  8.  Morlan  and  C.  H.  Boyle,  contra. 

Barnes,  J. 

This  was  an  action  in  the  district  court  for  Hitchcoct 
county  on  a  negotiable  promissory  note,  executed  and  de- 
livered to  Robert  Burgess  &  Son  by  the  defendants,  on 
February  7, 1905,  due  18  months  after  date,  for  $875,  bear- 
ing interest  at  the  rate  of  8  per  cent,  per  annum. 

The  amended  petition  was  in  the  usual  form,  and  al- 
leged, among  other  things,  that  before  the  maturity  of  the 
note  Robert  Burgess  &  Son  sold  it  to  Frank  N.  Ireland  & 
Son  (bankers),  in  due  course  of  business,  for  the  amount 
due  thereon  with  interest,  at  a  discount  of  2  per  cent,  and 
that  payees  indorsed  the  note  as  follows :  "For  value  re- 
ceived, I  hereby  guarantee  payment  of  the  within  note  and 
waive  demand  and  notice  of  protest  on  same  when  due. 
Robert  Burgess  &  Son."  That  afterwards,  on  April  20, 
1911,  at  Washburn,  Woodford  county,  Illinois,  for  and 
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in  consideration  of  |700  paid  by  plaintiff  to  said  Ireland 
&  Son,  said  Ireland  &  Son  sold  and  assigned  the  note  to 
the  plaintiflf  and  indorsed  it  as  follows:  "Pay  to  I.  F. 
Douglass  or  order.  Frank  N.  Ireland  &  Son."  That  plain- 
tiff is  the  owner  and  holder  of  the  note,  that  the  same  is 
long  past  due  and  wholly  unpaid,  and  there  is  now  due  from 
defendants  jointly  and  severally  to  plaintiflf  the  sum  of 
f  875,  with  interest  at  the  rate  of  8  per  cent,  per  annum,  for 
which  the  plaintiflf  prayed  judgment. 

The  defendants,  by  their  answer,  admitted  that  they 
signed  the  note  as  set  forth  in  plaintiflf^s  petition.  Denied 
all  of  the  allegations  of  the  petition  not  specifically  ad- 
mitted, and  alleged  a  complete  defense  as  against  the 
original  payee. 

Plaintiflf,  by  his  reply,  denied  the  matters  of  affirmative 
defense  set  forth  in  the  answer,  and  alleged  that  Frank 
N.  Ireland  &  Son  purchased  said  note  of  Bobert  Burgess 
&  Son  a  long  time  before  maturity,  for  full  face  value, 
less  2  per  cent.,  and  that,  at  the  time  of  the  purchase  and 
sale  of  said  note  and  delivery  of  the  same  and  the  pay- 
ment therefor,  said  Frank  N.  Ireland  &  Son  had  no  notice 
or  knowledge  of  any  defense  thereto,  and  that  Ireland  & 
Son  afterwards  sold,  assigned  and  delivered  the  note  to 
the  plaintiflf. 

The  cause  was  tried  to  a  jury,  and  a  verdict  was  returned 
for  the  defendants.  Judgment  was  rendered  on  the  verdict, 
and  the  plaintiflf  has  appealed. 

Appellant  contends  that  the  verdict  is  not  supported  by 
and  is  contrary  to  the  evidence.  The  note  was  introduced 
in  evidence,  and  bore  the  alleged  indorsements.  Plaintiflf 
introduced  the  deposition  of  Frank  N.  Ireland,  who  tes- 
tified, in  substance,  that  on  March  7,  1906,  at  his  oflftce 
in  Washburn,  Illinois,  he  bought  the  note  in  fjuit  for  its 
face  vulue,  and  interest,  less  2  per  cent ;  that  the  money 
was  paid  to  Bobert  Burgess  &  Son,  the  business  being 
transacted  with  Charles  H.  Burgess ;  that  he  paid  the  con- 
sideration for  the  note  by  a  check  on  the  Washburn  bank 
on  March  31,  1906,  and  the  note  was  then  delivered  to 
him;  that  the  check  was  afterwards  paid  by  the  bank  to 
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Robert  Burgess  &  Son ;  that  the  indorsement  was  placed  on 
the  back  of  the  note  and  signed  by  the  bookkeeper  ol 
Robert  Bui^ess  &  Son  in  his  presence.     Ireland  further 
testified  that  he  kept  the  note  until  April  20,  1911,  when 
he  sold  it  to  the  plaintiff,  who  paid  him  at  that  time  the 
principal  and  interest  to  that  date,  and  the  indorsement, 
"Pay  to  I.  F.  Douglass  or  order.  Frank  N.  Ireland  &  Son,'^ 
was  put  on  the  back  of  the  note  by  him  at  the  time  of  the 
sale  to  Mr.  Douglass;  that  the  note  was  delivered  to  plain- 
tiflF  at  that  time,  since  which  time  the  witness  Ireland 
had  not  had  possession  of  it  or  any  control  over  it,  and 
that  he  claimed  no  interest  in  it  whatsoever.    He  further 
testified  that  when  he  bought  the  note  from  Robert  Burgess 
&  Son  he  had  no  knowledge  of  any  defense,  or  that  it  was 
claimed  that  there  was  a  failure  of  consideration,  and  that 
he  did  not  know  what  the  note  had  been  given  for.     His 
testimony  was  corroborated  by  the  evidence  of  Charles  H- 
Burgess,  a  member  of  the  firm  of  Robert  Burgess  &  Son, 
who  also  testified  that  Mr.  Ireland  was  not  told  what  the 
note  was  given  for,  and  that  Robert  Burgess  &  Son,  since 
the  transaction  of  March  31,  1906,  had  no  interest  in  said 
note.     The  plaintiflf  testified  that  he  purchased  the  note- 
in  suit  of  Frank  N.  Ireland  &  Son  on  April  20,  1911,  pay- 
ing therefor  the  principal  and  interest  due  to  that  time; 
that  the  indorsement  of  Prank  N.  Ireland  &  Son  was  placed 
thereon  at  that  time  in  his  presence.    On  cross-examination 
plaintiff  testified,  in  substance,  as  follows:     The  reason 
I  bought  the  note,  I  was  dickering  with  Mr.  Ireland  for 
several  other  papers  at  the  same  time,  and  I  wanted  this 
piece,  and  he  told  me  if  I  bought  it  at  his  price  he  would 
sell  me  some  other  paper  at  the  snme  time  at  my  price. 
I  had  bjeen  in  Nebraska  previous  to  that  time  to  look  at 
some  real  estate,  and  had' ascertained  the  financial  respon- 
sibility of  the  parties  who  signed  the  note.     In  the  fall 
of  1910  I  investi)[?ated  the  value  of  some  land  on  which  Mr. 
Ireland  was  offering  to  sell  me  some  mortgages,  and  Mr. 
Ireland  told  me  to  make  inquiry  as  to  the  ability  of  the 
maker  of  the  note  to  pay  it.     I  inquired  generally  about 
McCook,  Culbertson  and  Imperial.       The  information  I 


486  NEBRASKA  REPORTS.  [Vol.  97 

Doof^lafls  T.  Buiton. 

obtained  at  each  place  was  substantially  the  same;  the 
makers  of  the  note  were  good  for  their  contract,  and  well 
able  to  pay  the  amount  due  thereon,  and  their  father  had 
considerable  property  independent  of  what  they  had.  I 
never  heard  of  any  defense  to  the  note  until  after  I  brought 
this  action.  None  of  this  testimony  was  disputed,  and 
there  was  no  evidence  introduced  impeaching  or  tending 
to  impeach  the  testimony  of  plaintiff  or  any  of  his  wit- 
nesses. 

The  testimony  given  by  Charles  Burton  was  permitted 
to  go  to  the  jury  over  plaintiff's  objections,  and  tended 
to  show  a  defense  in  the  hands  of  the  original  payee,  and 
that  in  June,  1907,  Mr.  Ireland  came  out  to  see  the  de- 
fendant about  the  note,  and  the  witness  told  liim:  "I 
would  not  pay  the  note,  and  he  wanted  to  know  why,  and 
I  said  I  did  not  have  value  received,  and  he  wanted  to 
know  why  it  was,  and  I  said  the  horse  had  never  got  a 
colt,  and  I  showed  him  my  books,  and  he  said,  'If  that  is 
the  case  and  I  had  knowed  it,  I  never  would  have  come 
here  to  collect  this  note  or  tried  to  collect  it'  *  *  * 
He  said,  »  »  »  <i  will  take  this  note  back  and  turn 
it  back  to  Burgess  &  Son,'  "  The  witness  further  testified 
that  he  got  notice  from  Mr.  Ireland  about  the  time  the 
note  was  due  which  he  did  not  answer;  that  Mr.  Ireland 
came  to  see  him  after  the  note  was  due. 

At  the  conclusion  of  the  evidence,  the  plaintiff  moved 
to  strike  out  defendants'  testimony  as  incompetent,  im- 
material and  irrelevant,  and  because  the  testimony  did 
not  tend  to  prove  or  disprove  any  of  the  issues  in  the  case. 
Plaintiff  also  moved  the  court  to  direct  a  verdict  in  his 
favor.  The  motions  were  overruled,  to  which  the  plaintiff 
excepted. 

It  clearly  appears  from  the  evidence  that,  when  the 
note  in  suit  was  sold  by  Robert  Burgess  &  Son  to  Ireland 
&  Son,  they  purchased  it  for  full  consideration  before 
maturity  in  good  faith,  and  in  the  usual  course  of  busi- 
ness, without  notice  of  any  defense  thereto,  and  without 
any  information  as  to  the  original  consideration  for  which 
it  was  given ;  that  it  was  sold  to  the  plaintiff  after  its  ma- 
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turity  for  its  face  value.  The  plaintiff  therefore  took  the 
note  free  from  all  equities  and  defenses  existing  between 
the  original  parties  to  the  paper.  Koehler  v.  Dodge.  31 
Neb.  328;  Barker  v.  lAchtenberger,  41  Neb.  751;  Jones  v. 
Wie^n,  50  Neb.  243;  Knight  v.  Finney,  59  Neb.  274; 
Commissioners  of  Marion  County  v.  Clarky  94  U.  S.  278. 

We  find  nothing  in  the  negotiable  instruments  law  which 
in  any  manner  conflicts  with  the  rule  stated  in  the  cases 
above  cited.  Defendants  contended,  however,  that,  w^hile 
the  testimony  of  plaintiff's  witnesses  was  undisputed  and 
unimpeached,  the  jury  were  justified  in  returning  a  verdict 
on  inferences  to  be  derived  from  the  evidence;  that  the 
jury  were  not  required  to  accept  the  evidence  introduced 
by  plaintiff  as  true,  though  it  was  not  directly  contra- 
dicted. In  support  of  this  contention,  defendants  seem 
to  rely  upon  Ostenberg  v.  Kavka,  95  Neb.  314.  In  that  case 
the  plaintiff  did  not  allege  that  he  purchased  the  note 
sued  on  in  good  fai^h,  and  the  facts  brought  out  by  the 
testimony  are  different  from  those  shown  in  the  case  at 
bar.  In  Piper  v.  Neylon,  93  Neb.  51,  it  was  said:  ^*In 
a  suit  on  an  unpaid,  past-due  negotiable  promissory  note, 
it  is  the  duty  of  the  trial  court  to  direct  a  verdict  in  favor 
of  the  plaintiff,  where  the  uncontradicted  evidence  of  wit- 
nesses whose  credibility  is  not  questioned  shows  that  the 
plaintiff  is  a  bona  fide  holder  of  the  note;  that  he  pur- 
chased it  for  value  before  maturity,  without  knowledge 
of  any  infirmity  therein,  or  of  any  facts  indicating  bad  faith 
in  taking  it.'^  The  facts  of  that  case  were  very  much  like 
those  in  the  case  at  bar.  We  are  therefore  of  opinion  that 
the  evidence  does  not  support  the  verdict. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed. 

Letton,  Rose  and  Fawcett,  JJ.,  not  sitting. 
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Anna  M.  Labb^  appellee,  v.  Paul  Stein  bt  al., 
appellants. 

Filed  Januabt  2,  1915.    No.  17,965. 

Judgment:  Sxtmmons:  Setting  Aside  Retubn.  The  return  of  an  officer 
that  he  has  served  a  sunimons  cannot  be  impeached,  except  by 
clear  and  satisfactory  evidence ;  but,  if  the  evidence  is  sufficient, 
a  judgment  based  upon  a  false  return  may  be  set  aside  in  equity. 

Appeal  from  the  district  court  for  Douglas  county; 
Charles  Leslie^  Judge.    Affirmed. 

John  Macfarland  and  A.  J.  Kinnersley,  for  appellants. 

W.  C  Fraser,  contra. 

Letton,  J. 

Action  in  equity  to  set  aside  a  judgment  and  to  recover 
money  paid  thereunder.  Plaintiff  prevailed,  and  defendant 
appeals. 

The  plaintiff,  whose  name  was  formerly  Petersen,  mar- 
ried one  Larr  in  June,  1911.  On  July  14,  1911,  she  was 
sued  in  justice  court  under  the  name  of  Anna  M.  Petersen 
by  the  defendant  Macfarland,  who  is  an  attorney  at  law, 
to  recover  the  sum  of  f20Q,  which  he  alleged  was  due  him 
for  legal  services.  A  summons  was  issued  and  a  return 
made  by  defendant  Stein,  who  was  then  constable,  certify- 
ing that  he  had  made  personal  service  upon  Anna  M.  Peter- 
sen on  the  18th  of  July,  1911.  No  appearance  was  made, 
and  judgment  by  default  was  rendered  for  f 200  and  costs. 
This  judgment  was  transcripted  to  the  district  court,  where 
certain  proceedings  in  garnishment  were  had  an4  money 
seized.  In  that  court  plaintiff  herein  appeared,  and  moved 
to  dismiss  the  proceedings  on  two  grounds:  Firsts  that 
the  garnishee  received  the  money  in  his  hands  as  clerk 
of  the  district  court,  and  the  fund  was  for  that  reason  not 
subject  to  garnishment;  second,  that  the  judgment  in  the* 
justice  court  upon  which  the  proceedings  were  based  was 


Vol.  97]  SEPTEMBER  TERM,  1914.  489 


Larr  v.  Stein. 


null  and  void.  The  district  court  found  that  Macfarland 
was  entitled  to  have  the  money  in  the  hands  of  the  gar- 
nishee paid  to  him  upon  the  judgment,  and  fl85  was  so 
paid. 

Plaintiff  alleged  that  she  had  no  knowledge  of  the  pro- 
ceedings in  the  justice  court  until  after  the  garnishment 
proceedings  were  begun,  that  she  had  never  been  served 
with  a  summons,  and  that  she  was  not  indebted  to  Mr. 
Macfarland.  The  answer  pleads  the  validity  of  the  judg- 
ment in  the  justice  court,  that  the  issues  in  this  case  were 
adjudicated  in  the  garnishment  proceedings  in  the  district 
court,  and  alleges  that  Mr.  Macfarland  performed  legal 
services  for  the  plaintiff  of  the  value  of  |200. 

Plaintiff  called  the  constable  as  her  first  witness.  He 
testified  that  he  served  the  summons  upon  her  personally 
in  a  two-story  boarding  or  rooming  house  on  Twenty-third 
street,  north  of  Clark  street,  in  Omaha;  that  the  house 
was  numbered  about  1810  or  1812 ;  that  plaintiff  lived  upon 
the  lower  floor,  and  was  upon  the  porch  when  he  served 
her.  He  testified  that  Mrs.  Larr,  who  whjb  in  the  court 
room,  "is  the  lady  *  *  *  to  the  best  of  my  recollec- 
tion." Mrs.  Larr  testified  that,  with  her  husband,  she 
lived  until  the  fall  of  1911  at  Twenty-fourth  and  Charles 
street  in  a  two-story  house ;  that  the  lower  part  was  rented 
to  another  family;  that  they  lived  upstairs,  and  that  the 
entrance  to  their  rooms  was  by  an  outdoor  stairway ;  that 
in  September  of  that  year  the  building  was  moved  a  dis- 
tance of  about  four  blocks  to  the  neighborhood  of  Twenty- 
third  and  Clark  street,  where  they  afterwards  lived.  She 
testified  positively  that  she  never  was  served  with  a  sum- 
mons in  the  justice  court  case;  that  she  knew  Stein  by 
sight,  and  knew  he  was  a  constable,  but  she  never  knew 
that  Macfarland  made  any  claim  for  services,  and  never 
heard  of  the  suit  until  after  garnishment  proceedings  were 
begun.  She  testified  she  had  a  written  contract  with  Mr. 
Macfarland,  whereby  he  was  to  have  an  interest  in  a  lot 
for  certain  service  to  be  rendered,  but  says  that  the  service 
was  never  performed,  and  that  by  mutual  agreement  the 
contract  was  canceled  and  revoked,  and  he  has  performed 
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no  service  for  her  of  any  kind.  Mr.  Larr  testified  that  dur- 
ing the  whole  month  of  July,  1911,  he  was  sick  at  home, 
and  corroborates  her  testimony  as  to  living  then  upstairs 
at  Twenty-fourth  and  Charles  street,  and  as  to  the  moving 
of  the  house.  The  evidence  of  these  two  witnesses  bb  to 
their  residence  was  not  disputed.  We  are  satisfied  from 
the  evidence  that  the  summons  had  never  been  served. 

The  questions  as  to  whether  plaintiff  was  indebted  to 
Macfarland  for  services  and  whether  the  surrender  of  the 
written  contract  terminated  their  relations  are  more  diffi- 
cult to  solve.  Both  Mr.  Macfarland  and  his  st^iographer 
testify  to  several  conversations  in  Mr.  Macfarland's  office 
between  him  and  plaintiff.  The  stenographer  says  she 
heard  Mr.  Macfarland  say  he  would  surrender  the  contract 
if  plaintiff  would  pay  him.  Were  it  not  for  the  fact  of 
the  destruction  of  the  written  contract  by  mutual  consent, 
we  would  be  inclined  to  take  the  view  that  some  service 
at  least  had  been  performed,  for  which  compensation  should 
be  paid;  but,  considering  all  the  testimony  on  this  point, 
and  giving  the  findings  of  the  district  court  due  consid- 
eration, we  havTe  come  to  the  same  conclusion  as  did  that 
court,  and  are  of  the  opinion  that  plaintiff  was  entitled 
to  the  relief  prayed. 

Defendant  contends  that  the  question  as  to  the  validity 
of  the  judgment  was  tried  and  determined  in  the  gar- 
nishment proceedings  in  the  district  court  The  proof 
shows  that  no  testimony  was  taken  upon  this  issue,  and 
no  finding  was  made  by  the  court  The  court  evidently 
was  of  opinion  that  such  a  collateral  attack  could  not  be 
made  upon  the  judgment. 

The  judgment  of  the  district  court  is 

Affirmed. 

Baenes  and  Sedgwick,  JJ.,  not  sitting. 
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Philip  Kbum,  appellee,  v.  Sullivan  &  Schaberg  Trans- 
FEB  &  Fuel  Company,  appellant. 

Filed  Januaet  2,  1915.    No.  17,989. 

L  Jury:  Chaixenge:  Fabtt  to  Pending  Action.  The  trial  of  thia' 
case  took  ^lace  in  December,  during  the  October  term  of  the  dis- 
trict court  Upon  the  voir  dire  it  was  disclosed  that  one  of  the 
jurors  was  a  member  of  the  board  of  trustees  of  the  village  of 
Bethany.  In  the  month  of  October  an  action  in  equity  brought  by 
certain  individuals  to  disconnect  territory  from  that  village  had 
been  tried  and  determined.  In  that  action  the  summons  was  served 
upon  this  Juror.  He  was  challenged  for  cause  under  section  8168^ 
Rev.  St  1913,  on  the  ground  that  he  was  a  party  to  a  suit  pend^ 
ing  for  trial  in  the  court  at  the  term.  Under  a  later  statute  gov- 
erning the  selection  of  juries  in  Lancaster  county,  the  juror  could' 
not  have  been  selected  or  summoned,  nor  could  he  have  sat  in  the- 
month  of  October.  He  had  no  personal  interest  in  the  action  to^ 
disconnect  territory.  Held,  That  under  these  circumstances  it 
was  not  erroneous  to  overrule  the  challenge. 

2. :  :  Consultation  with  Counsel.    It  is  not  reversible 

error  to  overrule  a  challenge  for  cause,  on  the  ground  that  the 
juror  has  consulted  one  of  the  opposite  counsel  in  a  legal  proceed- 
ing. 

3.  Mastar  and  Servant:  Action  fob  Injuries:  Sufficiency  of  Evi- 
dence. Conflicting  evidence  set  forth  in  the  opinion  examined, 
and  held  to  be  sufficient  to  sustain  the  verdict 

4.  Appeal:  Argument  of  Counsel.  It  is  erroneous  and  may  be 
prejudicial  for  counsel  in  the  closing  argument  to  make  improper 
statements  not  within  the  issues.  Courts  should  interfere,  even 
upon  their  own  motion,  to  prevent  an  unwarranted  appeal  to  the 
passions  or  prejudice  of  jurors;  but,  when  an  objection  to  an 
improper  remark  is  sustained,  a  judgment  will  not  be  reversed 
on  account  of  it,  unless  this  court  is  of  the  opinion  that  the  state- 
ments have  influenced  the  jury  so  as  to  prejudice  the  substantial 
rights  of  the  complaining  party. 

5.  Damages.  Where  a  teamster  24  years  old  suffered  a  compound 
fracture  of  both  bones  of  the  left  forearm,  the  flesh  and  tissues 
were  torn  and  lacerated,  he  was  incapacitated  for  labor  for  more 
than  a  year,  suffered  four  surgical  operations  at  intervals  during 
this  period,  lost  the  control  of  one  finger,  the  injury  resulted  in 
the  permanent  shortening  of  the  arm,  and  the  bill  for  surgical 
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and  hospital  expenses  amounted  to  over  $750,  a  recovery  of  (5»026 
held  not  to  be  excessiye. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed, 

Jesse  L.  Root,  E.  C.  Strode  and  Max  V.  Beghtol,  for  ap- 
pellant 

J.  B.  Strode  and  G.  E.  Eager,  contra. 

Letton,  J. 

Action  for  personal  injuries.  Plaintiff  recovered,  and 
defendant  appeals.  The  plaintiff  was  a  teamster  in  the 
employment  of  defendant,  which  is  a  draying  company. 
At  the  time  of  the  accident  he  was  about  24  years  old. 
He  had  worked  for  defendant  for  about  four  months  and 
was  earning  $47.50  a  month.  On  the  day  of  the  accident 
the  defendant  was  engaged  in  unloading  and  delivering 
two  large  steam  boilers,  each  six  feet  in  diameter,  eight 
feet  long,  and  weighing  about  eight  tons.  Each  boiler  was 
upon  a  separate  flat-car.  These  boilers  were  unloaded  by 
placing  skids  so  as  to  form  an  inclined  plane  upon  one 
side.  An  unloading  apparatus  was  then  made  by  making 
a  chain  loop  around  the  rail  of  a  side-track,  on  the  otlier 
side  of  the  flat-car  and  parallel  thereto,  fastening  a  rope 
to  the  chain,  thence  passing  the  rope  twice  around  each 
end  of  the  boiler,  bringing  the  rope  back  to  the  chain,  where 
a  roi)e  loop  was  made  through  which  the  rope  was  passed 
and  then  wrapped  a  number  of  times  around  the  ropes 
leading  to  the  boiler,  at  right  angles;  the  free  end  was 
then  held  by  a  man  at  right  angles  to  the  line,  so  that  when 
the  boiler  started  to  roll  down  the  skids  the  friction  of 
the  wrapped  ropes  upon  the  ropes  leading  to  the  boiler 
acted  as  a  brake,  and  the  man  holding  the  end  could 
gradually  pay  out  the  rope,  and  thus  control  the  move- 
ment of  the  boiler  down  the  skids.  The  first  boiler  bad 
been  unloaded  safely  in  this  manner.  The  testimony  shows 
that  this  is  the  usual  and  customary  method  of  unloading 
articles  of  this  nature  among  those  engaged  in  the  busi- 
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ness.  PlaintiflTs  evidence  is  to  the  effect  that  a  separate 
rope  was  used  at  each  end  of  the  boiler  when  the  first 
boiler  was  unloaded,  but  that  at  the  unloading  of  the 
second  boiler  a  rope  about  600  feet  long  was  used,  each 
end  being  made  fast  to  each  end  of  the  boiler  and  the  coil 
of  slack  placed  in  the  middle  between  the  two  end  ropes. 
It  was  upon  January  25,  and  about  5  o'clock  in  the  even- 
ing OP  later,  when  the  ropes  had  been  placed  around  the 
second  boiler.  The  management  of  the  operations  was  in 
the  hands  of  Mr.  Sullivan,  who  gave  directions  to  the  men 
employed,  of  Whom  there  were  five.  The  plaintiff , was  sta- 
tioned at  one  rope  and  two  men  were  stationed  at  the 
other  for  the  purjxwe  of  paying  out  the  rope  as  it  de- 
scended. When  the  word  was  given  to  start  the  boiler, 
it  was  pried  oflf  the  flat-car  and  onto  the  skids,  and  in- 
stantly the  plaintiflf  was  jerked  forward,  and  his  arm 
caught  in  the  loop  formed  by  the  slack  rope.  Both  bones 
of  his  arm  were  broken  and  protruded,  and  the  flesh  was 
severely  lacerated,  cut  and  torn. 

The  particular  acts  of  negligence  charged  in  the  peti- 
tion are  that,  instead  of  following  the  plan  used  in  lower- 
ing  the  first  boiler,  the  defendant  changed  the  manner  of 
placing  the  ropes  about  the  boiler,  and,  instead  of  using 
two  ropes,  carelessly  and  negligently  used  only  one  rope 
for  that  purpose;  that,  instead  of  taking  the  loose  end  of 
the  rope  in  a  half  hitch  around  a  stable  and  solid  object 
and  wrapping  or  entwining  it  about  the  other  portion  of 
the  rope  in  order  to  give  the  one  holding  it  greater  pur- 
chase and  holding  power  defendant  carelessly  and  negli- 
gently failed  so  to  do,  and  carelessly  directed  the  plaintiff 
to  take  hold  of  the  rope  and  permit  it  to  loosen  gradually 
so  as  to  lower  the  boiler,  and  that,  because  of  the  care- 
less and  dangerous  way  in  which  the  rope  had  been  placed 
by  defendant,  when  the  weight  of  the  boiler  came  upon  it, 
it  failed  to  hold,  and  the  plaintiff's  arm  became  entangled. 
The  defendant  pleads  assumption  of  risk  and  contribu- 
tory negligence. 

The  evidence  is  clear  that,  in  order  to  secure  sufficient 
friction  to  lower  such  a  boiler  safely,  it  is  essential  that 
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the  rope,  after  being  placed  through  the  loop,  be  wrapped 
at  right  angles  a  number  of  times  around  the  ropes  lead- 
ing to  the  boiler,  and  that,  unless  this  is  done,  it  would  be 
impossible  for  two  men,  one  at  each  end  of  the  boiler,  to 
hold  eight  tons  when  rolling  down  the  inclined  plane.  The 
principal  conflict  in  the  evidence  is  with  respect  to  whether 
the  rope  which  the  plaintiff  was  holding  was  wrapi)ed  a 
sufficient  number  of  times  around  the  boiler  rope,  and  also 
as  to  whether  there  was  greater  danger  in  using  two  ends 
of  a  long  rope  with  a  loose  coil  in  the  middle  between  the 
ropes  th,an  in  using  a  separate  rope  for  each  end.  It  was 
shown  that,  where  the  ends  of  a  single  rope  were  used, 
when  the  end  was  brought  back  from  the  boiler  passed 
through  the  loop,  and  wrapped  the  other  ropes,  the  slack 
would  form  a  loop,  while  if  two  separate  ropes  were  used 
no  loop  would  be  formed.  If  a  man  stationed  to  pay 
out  the  rope  was  suddenly  jerked  forward,  the  loop  formed 
by  using  one  rope  only  would  be  more  apt  to  catch  his  arm. 
We  think  there  is  sufficient  evidence  to  sustain  the  find- 
ing of  the  jury  that  proper  care  had  not  been  used  with 
respect  to  wrapping  the  rope  a  sufficient  number  of  times, 
and  that  the  use  of  a  single  rope  was  more  dangerous  than 
the  other  method. 

The  first  assignment  is  that  the  court  erred  in  over- 
ruling defendant's  challenge  to  the  juror  Armstrong.  Sec- 
tion 8158,  Rev.  St,  1913,  provides  that  it  shall  be  sufficient 
cause  for  the  challenge  of  a  juror,  "that  he  is  a  party  to  a 
suit  pending  for  trial  in  that  court,  at  that  term.^*  The 
evidence  shows  that  Mr.  Armstrong  was  a  member  of  the 
board  of  trustees  of  the  village  of  Bethany,  and  that  a 
summons  was  served  upon  him  as  such  officer  in  an  action 
in  equity  brought  by  certain  individuals  to  disconnect  ter- 
ritory from  the  village.  The  case  was  tried  to  the  court 
and  determined  in  October,  1912.  The  present  action  was 
tried  in  December,  1912,  at  the  same  term.  Under  the 
statute,  Mr.  Armstrong  had  not  been  selected  as  a  juror 
and  did  not  sit  in  October.  Mr.  Armstrong's  name  did  not 
appear  as  a  party  to  the  suit  and  he  had  no  personal  inter- 
.est  in  it.     There  are  two  reasons  why  this    assignment 
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should  not  be  sustained :  First  Mr.  Armstrong  was  not, 
strictly  speaking,  a  party  to  the  suit.  If  the  evidence  had 
indicated  a  personal  interest  in  the  controversy,  even 
though  his  name  did  not  appear,  we  might  perhaps  con- 
clude that  the  word  "party"  would  be  sufficiently  broad 
to  include  him.  Second.  The  evident  object  of  the  statute 
was  to  prevent  a  person  from  acting  as  a  member  of  the 
regular  panel,  who  in  all  probability  would  be  in  close  as- 
sociation with  his  fellow  jurors  during  the  term,  and  whose 
personal  relations  with  them  might  be  calculated  to  sway 
their  judgment  or  gain  their  favor.  This  would  give  him 
an  unfair  advantage  ovier  his  adversary.  We  have  no 
doubt  that  it  would  be  reversible  error  for  a  court  to  per- 
mit a  member  of  the  jury,  who  had  a  jury  case  pending  at 
the  time  for  which  he  was  summoned,  to  sit  as  a  member 
of  the  panel.  This  would  permit  the  very  evil  which  the 
statute  was  designed  to  correct.  Defendant  has  quoted 
cases  from  Tennessee  and  Illinois  holding  that  the  stat- 
ute is  to  be  construed  literally.  These  cases  were  decided 
at  a  time  when  courts  were  much  more  inclined  to  enforce 
technical  rules,  regardless  of  the  reason  of  the  rule,  than 
they  are  at  present.  Considering  the  circumstances  of 
this  case,  we  can  see  no  prejudice  to  defendant  in  retain- 
ing this  juror. 

It  is  urged  that  the  juror  had  consulted  with  Mr.  Strode, 
<!ounsel  for  the  village,  who  is  one  of  the  attorneys  for  the 
plaintiff.  'This>  however,  while  it  might  justify  defendant 
in  using  a  peremptory  chall-^nge  in  order  to  remove  the 
juror,  is  not  a  ground  to  excuse  a  juror  for  cause  under 
the  statute. 

It  is  next  contended  that  the  evidence  is  insufficient  to 
sustain  the  verdict  We  have  already  stated  the  substance 
■of  the  proof.  It  is  said,  however,  that  all  the  witnesses 
said  the  rope  was  wrapped  around  twice  and  that  this 
must  be  true,  otherwise  the  boiler  could  not  have  been 
stopped  when  it  started  to  roll.  The  evidence  shows  that 
the  plaintiff's  arm  held  the  rope  from  going  through  the 
loop.  This  stopped  that  end  of  the  boiler.  Two  men  were 
liolding  the  rope  at  the  other  end  and  apparently  stopped 


496  NEBRASKA  REPORTS.  IVoL.  97 

Krum  y.  Sullivan  ft  Schaberg  Transfer  &  Fuel  Go. 

that  end.  Furthermore,  the  boiler  was  blocked  as  soon  as 
it  was  learned  the  plaintiff  was  canght  in  the  rope.  There 
is  a  conflict  as  to  whether  one  or  two  ropes  were  used  in 
unloading  the  first  boiler,  also  in  regard  to  the  amount  of 
wrapping  of  the  rope  the  second  time.  It  is  not  very  clear 
from  the  plaintiff's  witnesses  whether  the  rope  was 
wrapped  around  once,  or  twice,  or  at  all  the  second  time. 
These  witnesses  were  German,  and  they  had  some  diflScully 
in  expressing  themselves  clearly  in  English.  Defendant's 
witnesses  said  that  Sullivan  ran  the  end  of  the  rope  through 
the  loop  and  gave  it  three  or  four  twists  on  the  line  on 
both  sides.  The  testimony  for  the  plaintiff,  if  believed,, 
justified  the  conclusion  that  the  rope  was  not  wrapped 
more  than  twice  at  the  most,  while  there  is  testimony  that 
it  should  have  been  wrapped  at  least  six  times.  It  is  also 
shown  by  defendant  that  if  the  rope  was  not  wrapped  it 
would  be  impossible  to  hold  the  boiler.  It  seems  clear  that 
the  rope  was  not  wrapped  sufliciently  or  the  accident  would 
not  have  happened,  and  it  is  also  clear  that  the  plaintiff 
was  inexperienced,  trusted  to  Mr.  Sullivan,  and  obeyed  his 
orders. 

It  is  next  assigned  that  the  court  erred  in  allowing  the 
attorney  for  plaintiff  to  appeal  to  the  prejudice  of  the  jury 
by  referring  to  plaintiff's  family  and  his  property.  The 
remark  of  counsel  to  which  the  first  objection  was  taken 
is  only  in  the  record  by  inference  from  the  objection,  but 
the  court  sustained  the  objection.  The  jury  should  also- 
have  been  told  to  ignore  the  statement. 

The  record  also  shows  that  counsel  said :  "Which  wilJ 
you  do,  let  the  Sullivan-Schaberg  company  go  without  pay- 
ing  anything,  or  make  a  pauper  out  of  him,  with  these 
debts  on  his  hands,  without  giving  him  anything?"  This 
was  objected  to  and  the  objection  overruled.  The  question 
at  issue  was  not  whether  the  plaintiff  was  or  would  become 
a  pauper,  but  it  was  whether  the  defendant  had  been  guilty 
of  actionable  negligence.  But  we  cannot  say  that  the  re- 
mark itself  excited  the  passions  or  prejudices  of  the  jury. 
The  record  showed  that  the  plaintiff  was  a  laboring  man 
receiving  $47.50  a  month ;  that  the  accident  had  prevented 
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him  from  working  for  more  than  a  year;  and  that  he  had 
incurred  debts  amounting  to  over  f750  for  surgical  care 
and  hospital  expenses.  These  were  evidently  the  debts  re- 
ferred to.  Under  all  the  circumstances,  we  do  not  think 
the  statement  was  prejudicially  erroneous.  The  language 
of  counsel  was  flamboyant  and  oratorical.  It  would  have 
been  better  to  have  left  it  unsaid.  Counsel  should  be 
scrupulous  to  avoid  improper  statements  not  within  the  is- 
sues, and  courts  should  interfere,  even  upon  their  own  mo- 
tion, to  prevent  an  unwarranted  appeal  to  the  passions  or 
prejudices  of  jurors^ 

It  is  next  assigned  that  the  court  erred  in  allowing  a 
temporary  model  to  be  used  in  the  district  court.  The 
same  model  was  used  in  the  argument  before  this  court 
and  no  serious  complaint  was  made.  It  assisted  us  to  ob- 
tain an  idea  of  the  manner  in  which  the  ropes  were  used, 
and  we  find  no  error  in  allowing  its  use. 

It  is  next  insisted  that  the  verdict  was  excessive.  The 
evidence  shows  that  both  bones  of  the  plaintiflPs  arm  were 
broken  near  the  wrist;  that  the  flesh  and  tissues  were  so 
torn  and  cut  that  only  a  strip  of  flesh  and  skin  was  left 
by  which  the  hand  remained  attached  to  the  arm ;  that  he 
was  six  weeks  at  the  hospital  the  first  time,  but  after  going 
home  the  wound  was  dressed  every  other  day  for  a  month. 
He  then  returned  to  the  hospital  for  a  second  operation. 
He  remained  there  for  three  or  four  weeks.  After  this  the 
wound  was  again  dressed  at  his  home  for  about  a  month. 
He  was  comi)elled  to  go  to  the  hospital  a  third  time  for 
another  operation,  where  he  stayed  three  or  four  weeks. 
After  that  still  another  operation  had  to  be  performed  to 
withdraw  some  wires  which  had  been  used  to  hold  the 
bones  of  his  arm  together.  It  is  also  shoi^Ti  that  he  suf- 
fered pain  for  more  than  a  year;  that  he  has  no  control 
over  his  first  finger  and  that  the  left  arm  is  about  two 
inches  shorter  than  the  right  The  evidence  shows  that  the 
surgical  and  hospital  chaises  are  over  |750.  The  jury 
rendered  a  verdict  for  $7,526.  The  district  court  required 
a  remittitur  of  |2,500,  which  was  made,  so  that  the  ques- 

97  Neb.  32 


498  NEBRASKA  REPORTS.  [Vol.  97 

Shellenberger  v.*  State. 

tion  before  us  is  whether  a  recovery  of  f 5,026  is  excessive 
under  the  facts  proved. 

The  plaintiflf  endured  great  pain  and  suffered  permanent 
injury.  Considering  the  loss  of  wages  during  the  time  that 
he  was  entirely  incapacitated  and  the  surgical  and  hos- 
pital expenses,  there  is  left  as  compensation  for  his  suffer- 
ing, for  the  shortening  of  his  arm,  and  for  the  loss  of  the 
use  of  the  first  finger  about  f3,5()0.  We  do  not  consider 
this  excessiTB. 

The  judgment  of  the  district  court  is 

Affirmed. 

Babnes  and  Hamer,  JJ.,  not  sitting. 


Fuller  Shellenberger  v.  State  of  Nebraska. 

Filed  JAirtrABT  2,  1915.    No.  18,636. 

1.  OrlmiiuJ  Law:  Evidence:  Ck)NFESsioNs.  The  accused,  while  In  a 
precarious  condition  from  being  overheated,  was  cared  for  by  the 
sheriff  at  Burlington,  Kansas.  Upon  his  making  Inquiry  as  to 
the  relatives  of  the  accused  so  that  they  might  be  notified  In 
order  to  care  for  him  Shellenberger  requested  that  the  officers  at 
Nebraska  City  be  Informed,  giving  as  a  reason  that  he  had  been 
Implicated  In  a  murder  near  that  place.  The  sheriff  wrote  to 
Nebraska  City,  but  the  officers  referred  to  took  no  action.  Upon 
being*  so  Informed,  accused  requested  that  the  sheriff  of  Nemaha 
county,  Nebraska,  be  notified,  and  told  that  he  had  been  implicated 
In  a  murder  committed  In  that  county  some  13  or  14  yeaiv  before. 
He  gave  the  details  of  the  murder  at  length,  which  he  repeated 
to  the  sheriff  of  Nemaha  county  when  he  arrived.  Held,  That  the 
confession  being  voluntarily  made  before  arrest,  and  before  any 
accusation  had  been  made,  was  properly  received  in  evidence. 

3.  :  :  .    The  father  of  the  accused  was  for  years 

afflicted  with  Saint  Vitus  dance.  His  mother  was  a  woman  of 
violent  temper  and  an  epUeptic.  In  his  boyhood  the  accused  was 
also  afflicted  with  Saint  Vitus  dance.  He  is  below  the  average 
in  intelligence.  The  evidence,  unaided  by  the  confession,  is  not 
sufficient  to  sustain  a  conviction.  Under  these  circumstances,  every 
fact  tending  to  throw  any  light  upon  the  truth  or  falsity  of  the 
confession  should  be  submitted  tb   the  jury,  and   since  mental 
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tendencies,  peculiarities  and  predispositions  may  extend  over  a 
lifetime,  the  fact  that  he  had  made  a  false  confession  in  1890 
that  he  was  guilty  of  another  murder  was  not  too  remote  to  be 
admissible  in  evidence. 

3.  :  Retebsal:  Excxusion  of  EvmENCE.    A  doubly  murder  was 

committed  near  the  city  of  Omaha  in  1890.  The  guilty  person 
was  apprehended,  tried,  convicted,  and  executed.  Soon  after  the 
murder,  defendant  was  arrested,  charged  with  complicity  in  that 
crime,  to  which  he  made  a  confession.  It  was  afterward  shown 
that  the  confession  was  untrue,  and  the  prosecution  was  dismissed. 
At  this  trial,  in  order  to  aid  the  Jury  to  determine  the  weight 
to  be  given  to  the  confession  made  by  accused  as  to  the  murder 
of  Bahuaud  and  to  show  the  abnormal  condition  of  the  defendant's 
mind,  it  was  sought  to  prove  that  he  had  made  such  previous  f&lse 
confession.  This  evidence  was  excluded  upon  objection  by  the 
state.    Held,  That  this  ruling  was  prejudicially  ernmeons. 

4.   :  CAtmoNABT  Ikstbuction:  Policb  OmcBBS.    A  cautionary 

instruction  as  to  the  evidence  of  police  officers  is  only  proper  to  be 
given  when  the  officer  is  a  witness  for  the  state  in  the  endeavor 
to  convict  the  accused. 

6.  :  Bvidencb:  Opinions.  A  nonexpert  witness  may,  after  de- 
tailing the  facts  and  circumstances  upon  which  he  bases  his  opin- 
ion, give  his  opinion  upon  the  question  of  sanity,  but  he  is  not 
permitted  to  express  his  opinion  without  disclosing  the  facts  upon 
which  it  is  based. 

6.  :   Ibbelevant  Evidence.     Error  cannot  be  predicated  upon 

the  admission  of  testimony  which  at  the  time  seems  relevant. 
If  by  reason  of  further  facts  it  appears  to  be  irrelevant  and 
prejudicial,  defendant  should  move  to  strike  it  from  the  con- 
sideration of  the  Jury,  otherwise  he  cannot  complain. 

7.  :  iNSTBucnoNs:   Confession.    An  instruction,  which  stated 

in  direct  terms  that  "the  confession  of  defendant,  if  he  made  such 
confession,  is  competent  evidence  to  prove  his  connection  with 
such  crime,"  without  further  instruction  sufficiently  qualifying  the 
direct  statement  under  the  facts  in  this  case,  should  not  have  been 
given. 

8.  :  :  Reasonable  Doubt.    Instructions  given  upon  the 

subject  of  reasonable  doubt  criticized. 

Ebbor  to  the  district  court  for  Nemaha  county :  John  B. 
Bapes,  Judge.    Reversed. 

John  C.  Watson  aud  Mnw  M.  Cohn,  for  plaintiff  in  error. 
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Grant  G.  Martin^  Attorney  General,  Frank  E.  Edgerton 
and  Fred  G.  Hawxhy,  contra. 

Letton,  J. 

PlaintiflF  in  error,  hereinafter  termed  the  defendant,  was 
indicted  on  November  14,  1913,  upon  the  charge  that  up- 
on the  16th  day  of  June,  1899,  he  murdered  one  Julian 
Bahuaud,  in  the  attempt  to  perpetrate  a  robbery,  by  strik- 
ing him  on  the  head  with  a  blunt  instrument  He  pleaded 
not  guilty,  was  tried,  and  was  convicted  of  murder  in  the 
first  degree.  The  jury  fixed  the  penalty  at  imprisonment 
for  life,  to  which  term  he  was  sentenced.  He  brings  the 
case  here  by  proceedings  in  error. 

The  proof  that  a  murder  was  committed  is  positive  and 
undisputed.  Bahuaud  was  an  old  man,  something  of  a  re- 
cluse, who  lived  alone  on  a  farm  a  short  distance  from  the 
village  of  Julian.  On  the  afternoon  of  Sunday,  June  18, 
1899,  some  neighbors  found  bis  body  lying  on  the  bed  in 
his  house.  Decomposition  had  set  in,  and  it  was  appar- 
ent that  he  had  been  dead  from  24  to  48  hours,  according 
to  the  medical  testimony.  His  skull  was  crushed,  appar- 
ently by  a  blow  from  some  blunt  instrument  His  house 
had  been  ransacked,  drawers  were  opened,  and  a  tin  box, 
which  apparently  had  contained  papers,  was  found  up- 
stairs with  the  lid  cut  open.  A  print  of  bloody  fingers  was 
on  the  stairway  wall.  A  chair  was  displaced  and  a  bench 
overturned  in  the  kitchen.  Some  empty  dishes  and  a  can- 
dle were  standing  on  the  table.  An  inquest  was  held  at 
once.    No  clue  to  the  perpetrators  of  the  crime  was  found. 

On  June  28, 1913,  Sheriff  Grubb  of  Coffey  county,  Kan- 
sas, was  called  into  the  country  near-by  by  a  telephone 
message  that  there  was  a  sick  man  on  the  public  highway. 
He  went  out,  and  found  the  defendant  lying  by  the  road- 
side overcome  by  heat  He  took  him  to  Burlington,  put 
him  in  the  jail,  and  called  the  county  physician.  The 
doctor  examined  him,  and  told  the  sheriff  that  he  was  suf- 
fering from  heat,  had  a  fever,  and  that  he  could  not  tell 
what  might  hapi)en.  The  sheriff  told  the  defendant  that 
the  doctor  said  he  was  in  a  bad  condition,  and,  if  he  had 
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any  people,  probably  he  had  better  communicate  with  them 
so  that  they  could  come  and  get  him,  or  take  care  of  him. 
Defendant  told  the  sheriff  to  notify  the  officers  at  Nebraska 
City  to  come  and  get  him ;  that  he  was  implicated  in  a  mur- 
der which  took  place  there  in  a  big  cut  near  the  wagon 
bridge  down  by  the  river.  The  officers  at  Nebraska  City 
were  notifiied,  but  none  came.  The  sheriff  testified  that, 
when  the  officers  did  not  come  from  Nebraska  City,  de- 
fendant told  him  about  the  murder  of  Julian  Bahuaud. 
He  said  that  he  and  two  other  men  met  in  the  back  part 
of  a  barber  shop  in  Julian ;  that  they  afterwards  met  at  a 
street  corner  and  walked  upon  the  railroad  to  Bahuaud's 
home;  that  as  they  went  up  they  looked  in  at  the  window 
and  saw  the  old  man  eating  his  supper,  his  back  towards 
the  door;  it  was  about  dusk;  that  one  of  them  hit  him 
on  the  head  with  a  stone  tied  in  a  handkerchief;  that  it 
was  not  their  intention  to  kill  him,  but  to  commit  a  rob- 
bery; that  after  they  found  he  was  dead  they  carried  him 
and  laid  him  on  the  bed.  He  said  that  he  went  outside  to 
watch,  and  the  others  went  upstairs  and  found  a  tin  box 
in  which  they  found  some  money ;  that  they  went  back  up 
the  i-ailroad  to  town,  and  he  went  back  to  where  he  was 
working  in  the  country.  The  witness  asked  him  about  the 
blood  on  the  wall  of  the  stairway,  and  he  said  one  of  them 
cut  his  hand  in  opening  the  tin  box,  and  coming  down  stairs 
left  blood  on  the  wall  or  the  banister. 

W.  H.  Jones,  sheriff  of  Nemaha  county,  Nebraska,  tes- 
tified that  he  went  to  Burlington,  saw  the  defendant  in 
jail  at  that  place,  and  had  three  conversations  with  him. 
The  statements  made  by  defendant,  in  substance,  were  the 
same  as  those  made  to  Sheriff  Grubb,  but,  in  addition,  de- 
fendant said  that  it  was  about  eight  or  half  past  in  the 
evening,  and  that  the  lamp  was  lighted ;  that  Qibbs  slipped 
in  and  hit  Bahuaud;  that  the  others  got  about  fSOO  or 
f  1,000  from  the  tin  box,  and  that  he  got  |200  in  money. 
In  the  third  talk  he  added  that  he  was  working  at  the 
time  for  Henry  Levigne,  and  that  he  stopped  work  about 
the  middle  of  the  afternoon  that  day  and  went  to  Julian. 
After  repeated  questioning,  he  finally  told  him  that  one 
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of  the  men  waB  Frank  Gibbs^  and  that  the  other  was  a 
little  fellow  called  Joe,  but  he  could  not  remember  his  last 
name.  On  the  witness  asking  if  it  was  Joe  Kopf,  he  said, 
"Yes,  it  was."  He  also  told  that  he  remained  in  the  neigh- 
borhood of  Julian  for  about  a  year,  when  one  Sunday  ^e 
heard  a  Mr.  Cook  say,  "Let's  hang  Shellenberger  for  kill- 
ing old  man  Julian;"  that  he  then  thought  they  knew 
about  it,  and  went  away.  He  afterguards  said  to  the  wit- 
ness he  did  not  see  Gibbs  strike  the  deceased.  The  witness 
said  that  he  suggested  the  name  of  Joe  Kopf  to  defend- 
ant because  a  number  of  people  were  suspicious  that  he 
was  one  of  the  parties  who  committed  the  murder. 

Mr.  Levigne  testified  that  defendant  worked  for  him 
in  June,  1899,  and,  by  referring  to  his  account  book,  that 
on  the  16th  of  June  he  worked  three-quarters  of  the  day, 
being  ojBf  duty  the  latter  part  of  the  day,  and  that  he  did 
not  see  him  again  until  next  morning.  On  cross-examina- 
tion he  testified  that  he  did  not  remember  whether  de- 
fendant was  at  home  for  supper  that  evening,  he  could 
not  be  positive.  He  also  said  it  was  not  unusual  for  de- 
fendant to  take  a  half  or  three-quarters  of  a  day  oflf,  and 
go  to  town,  and  that  defendant  continued  to  work  for  him 
until  the  4th  of  August. 

The  witness  Cook  testified  to  making  a  joking  remark 
about  a  year  after  the  event,  proposing  to  hang  Shellen- 
berger for  Bahaiaud's  murder.  He  described  the  surround- 
ings of  the  house,  and  said  that  the  window  in  Bahuaud's 
kitchen  was  a  half  window,  and  so  high  that  a  man  could 
not  look  into  it  from  the  ground  outside,  the  top  of  it 
going  close  to  the  ceiling.  The  house  stood  about  two  feet 
above  the  ground,  and,  while  one  could  see  out  from  the 
inside,  he  could  not  see  in  from  the  outside.  The  state  also 
showed  by  this  witness  that  defendant,  a  year  or  two  be- 
fore the  murder,  worked  on  an  adjoining  farm  to  that  of 
deceased,  and  lived  one  winter  in  a  cabin  about  30  rods 
from  Bahuaud's  house.  The  foregoing  is  a  much  condensed 
statement  of  the  essential  facts  proved  by  the  state. 

For  the  defense,  one  group  of  witnesses  was  called  to 
prove  that  defendant  was  weak-minded,  or  defective  men- 
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tally^  and  that  he  had  a  mania  or  predisposition  to  make 
false  confessions  that  he  was  implicated  in  serious  crimes. 
Another  group,  among  whom  was  Kopf  himself,  was  called 
to  prove  an  alibi  for  Kopf.  Defendant  also  took  the  stand. 
He  admitted  that  he  made  nearly  all  the  statements  testi- 
fied to  by  Jones  and  Grubb,  but  declared  them  to  be  false, 
and  said  he  could  not  tell  why  he  made  them.  He  also 
testified  that  he  remained  in  the  neighborhood  of  Julian 
and  Nebraska  City  for  four  or  five  years  after  the  remark 
made  by  Cook,  to  which  allusion  had  been  made,  which  he 
said  was  made  in  a  joking  manner,  and  to  which  he  paid 
no  attention.  A  doctor  testified  that  with  other  physicians 
he  made  a  physical  examination  of  defendant,  and  found 
scars  caused  by  syphilitic  lesions,  and  that  syphilis  is  apt 
to  affect  the  mental  soundness  of  those  afflicted  with  it, 
and  cause  degeneracy,  loss  of  mind  or  mental  capacity. 

In  rebuttal,  two  other  physicians  were  called  who  had 
participated  in  the  examination  of  defendant.  These  testi- 
fied they  found  no  evidence  of  syphilis,  and  that  defend- 
ant was  not  weak-minded,  but  was  mentally  dull.  Several 
witnesses  testified  that  soon  after  the  murder  Kopf  s  hand 
was  w^rapped  up. 

Over  100  assignments  of  error  are  made  in  the  petition 
in  error.  We  cannot  consider  them  all  with  due  regard 
to  the  rights  of  other  litigants. 

It  is  strenuously  insisted  that  the  confessions  made  to 
Sheriff  Grubb  and  Sheriff  Jones  were  not  voluntarily  made, 
and  are  for  that  reason  inadmissible.  At  the  time  fhese 
were  made  defendant  was  suffering  from  a  heat  stroke,  and 
had  been  taken  to  the  county  jail,  not  because  he  was  ac- 
cused of  any  crime,  but  in  order  to  give  him  proper  care. 
The  statements  made  by  him  to  Sheriff  Grubb,  both  as  to 
a  murder  at  Nebraska  City  and  the  Bahuaud  murder,  seem 
to  have  been  entirely  voluntary  on  his  part.  He  was  ap- 
parently unrestrained  except  by  his  own  physical  condi- 
tion. No  compulsion  is  shown  as  to  the  statement  to  Sher- 
iff Jones.  We  have  no  doubt  that  the  statements  made 
were  proper  to  be  received  in  evidence  in  connection  with 
all  the  testimony  as  to  the  circumstances  under  which  they 
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were  made,  and  it  was  for  the  jury,  and  not  for  the  court, 
to  say  what,  if  any,  weight  should  be  given  to  them. 

Error  is  assigned  upon  the  exclusion  of  the  testimony  of 
several  witnesses  as  to  a  confession  made  by  defendant, 
years  before,  that  he  was  guilty  of  another  murder. 

The  testimony  of  T.  J.  Mahoney,  of  Omaha,  was  taken 
out  of  the  hearing  of  the  jury  in  order  to  accommodate 
the  witness,  and  it  was  afterwards  offered  on  the  part  of 
defendant  as  a  deposition  by  consent  of  counsel.  The  gist 
of  Mr.  Mahoney's  testimony  was  that  in  1890  a  Mr.  and 
Mrs.  Jones  were  murdered  in  Douglas  county ;  that  at  that 
time  Mr.  Mahoney  was  prosecuting  attorney  for  that  coun- 
ty;  that  one  Neal  was  arrested  and  charged  with  the  crime; 
that  Neal  made  a  statement  which  implicated  the  defend- 
ant; that  defendant  was  arrested  and  taken  to  Douglas 
county,  and,  while  in  custody,  confessed  that  he  went  with 
Neal  to  the  farm  where  Mr.  and  Mrs.  Jones  lived  to  steal 
horses  and  cattle;  that  he  saw  Neal  shoot  them,  and  that 
Neal  gave  him  the  revolver,  which  he  threw  into  a  stream 
near-by.  Mr.  Mahoney  then  questioned  him  as  to  the  lo- 
cality of  the  crime  and  the  situation  of  the  buildings  upon 
the  farm.  He  did  not  reply,  and  seemed  unable  to  do  so, 
but  when  leading  questions  which  suggested  answers  were 
put  he  brightened  up  and  answered,  "Yes;"  that  most  of 
these  questions  suggested  things  contrary  to  the  fact,  but 
that  defendant  readily  answered  '^Yes"  to  any  of  them. 
A  complaint  and  information  was  filed  against  him  by 
the  witness,  but  upon  further  investigation  the  prosecution 
was  dropped  and  Shellenberger  discharged.  Questions  as 
to  the  defendant's  mental  condition  at  that  time  were  ex- 
cluded upon  objections  by  the  state.  Nearly  all  of  this 
testimony  was  excluded  as  too  remote  and  immaterial, 
and  was  not  read  to  the  jury. 

The  testimony  of  11.  P.  Hayes  was  taken  in  the  same 
manner,  and  much  of  it  excluded  as  too  remote.  He  tes- 
tified that  he  was  chief  detective  of  the  Omaha  police  force 
at  the  time  of  the  Jones  murder ;  that  after  Shellenberger 
was  arrested  for  that  crime  he  talked  with  him  several 
times  with  regard  to  it;  that  Shellenberger  stated,  in  sub- 
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stance  that  he  Was  associated  with  Neal  in  the  murder, 
giving  details;  that  upon  inquiry  it  was  found  that  he 
could  not  describe  anything  about  the  farm,  which  led  to 
an  investigation  at  Nebraska  City,  and  that  following  this 
investigation  the  defendant  was  discharged. 

George  W.  Leidigh  testified  that  he  had  lived  in  the 
state  of  Nebraska  for  43  years,  had  been  warden  of  the 
state  i)enitentiary,  and  had  been  a  member  of  the  legisla- 
ture for  several  terms ;  that  in  February,  1890,  defendant 
worked  for  him  at  Nebraska  City  for  a  week  or  ten  days 
putting  up  ice,  and  including  the  4th  of^  February,  which 
was  the  date  of  the  Jones  murder.  He  produced  a  check 
dated  the  4th  of  February,  and  stated  that  he  delivered 
that  check  to  Shellenberger  between  the  hours  of  8  and  10 
o'clock  at  night  on  that  day ;  that  be  always  paid  his  men 
in  the  evening  aftel*  tl^ey  were  through  work ;  that  in  the 
course  of  business  this  check  was  returned  to  him,  and 
that  he  afterwards  took  it  to  Omaha  and  delivered  it  to 
Mr.  Mahoney,  who  afterwards  returned  it  to  him.  Both 
Hayes  and  this  witness  positively  identified  the  defendant 
as  being  the  Joseph  Shellenberger  who  was  charged  with 
the  Jones  murder  and  who  made  the  confession.  The  wit- 
ness was  then  asked  with  respect  to  conversations  which 
he  had  with  defendant  at  that  time,  with  reference  to  the 
confession  and  other  talks  and  acts  of  defendant  with  the 
object  of  laying  a  foundation  for  his  opinion  as  to  san- 
ity. This  was  objected  to  and  excluded,  and  an  offer  to 
provie  denied. 

Mr.  Chapm'an,  who  served  as  mayor  of  Nebraska  City, 
and  who  had  lived  in  Nebraska  City  for  30  years,  testified 
that  the  defendant  was  commonly  known  by  the  name  of 
Joe  Shellenberger;  that  his  parents  lived  upon  a  small  farm 
which  the  witness  owned,  and  that  he  was  on  quite  inti- 
mate terms  with  the  defendant  and  his  family;  that  de- 
.fendant's  mother  was  a  woman  of  high  temper,  would 
have  tantrums,  would  go  about  the  house  talking  to  her- 
self, and  at  times  would  fight  with  any  member  of  the 
family;  that  she  suffered  from  epileptic  fits,  would  fall 
down  and  froth  at  the  mouth ;  that  defendant's  father  was 
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afflicted  with  Saint  Vitus  dance  for  mhny  years  and  finally 
died  from  that  affliction ;  that  the  defendant,  when  he  was 
a  boy  on  the  farm,  was  afflicted  with  Saint  Vitus  dance 
and  was  a  very  nervous  boy. 

It  was  also  shown  that  the  defendant  is  without  educa- 
tion, unable  to  read  or  write,  and  below  the  average  in 
intelligence;  he  had  been  a  wanderer  from  place  to  place 
both  before  and  after  1899,  changing  his  name  from  time 
to  time,  sometimes  working  as  a  farm  hand  or  laborer, 
sometimes  apparently  engaged  in  petty  crimes.  With 
such  testimony  in  relation  to  defendant's  character  and 
life,  and  under  the  peculiar  conditions  of  this  case,  where 
the  truth  of  the  confession  is  the  most  material  matter  in 
the  controversy,  it  seems  to  us  essential  to  a  fair  trial  that 
every  fact  which  would  throw  any  light  upon  its  truth  or 
falsity  should  be  submitted  to  the  jury.  The  state  insists 
that  the  testimony  with  reference  to  defendant's  confes- 
sion or  implication  in  the  murder  of  Mr.  and  Mrs.  Jones 
is  too  remote  in  point  of  time  to  be  of  any  weight ;  but  it 
must  be  remembered  that  the  subject  of  investigation  is 
the  mental  condition  and  peculiarities  of  defendant,  that 
the  motive  for  the  confession  is  material,  and  that  a  pecu- 
liar mental  bias,  weakness  or  tendency  may  extend  for  a 
lifetime.  There  is  often  a  persistency  in  both  mental  and 
physical  habits  that  is  remarkable,  and  a  defective  mind 
may-  continue  as  it  was  in  childhood. 

The  defendant  stood  charged  with  a  crime  punishable  by 
the  extreme  penalty  of  the  law.  If  he  is  a  degenerate  or  de- 
fective, there  is  the  more  reason  for  care  and  caution  that 
every  provision  which  the  law  offers  for  the  protection  of 
those  accused  of  crime  should  be  allowed.  There  are  nu- 
merous cases  upon  record  where  men  have  voluntarily  con- 
fessed themselves  to  be  guilty  of  atrocious  crimes,  where 
investigation  has  proved  their  innocence,  and  the  confes- 
sion could  only  be  attributed  to  a  defective  or  abnormal 
mentality.  This  is  said,  not  as  indicating  or  expressing 
any  opinion  as  to  the  guilt  or  innocence  of  the  defendant, 
but  merely  to  emphasize  the  necessity  of  extreme  care  to 
allow  the  accused  a  full  opportunity  to  make  his  defense. 
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After  a  careful  consideration  of  all  the  testimony  in  the 
record,  we  are  satisfied  that  without  the  confession  there 
is  not  sufficient  evidence  to  sustain  the  conviction.  The 
most  important  inquiry  therefore — ^the  vital  question  in 
the  cajse — is  what  weight  and  value  should  be  given  to  the 
confession  as  evidence.  To  determine  this,  all  the  testi- 
mony bearing  upon  defendant's  physical  and  mental  con- 
dition, both  at  the  time  of  the  confession  and  before,  the 
tendencies  which  he  may  have  inherited,  his  manner  of 
life,  and  the  fact  that  he  confessed  to  other  hom- 
icides of  which  he  could  not  have  been  guilty,  should 
all  be  taken  into  consideration.  We  are  of  opinion 
that  evidence  as  to  any  fact  occurring  during  the  life 
of  this  defendant  which  is  in  any  way  calculated  to 
throw  light  upon  the  credibilty  of  his  confession  is  mate- 
rial to  the  issues,  should  have  been  submitted  to  the  jury, 
and  ttat  it  was  prejudicial  to  his  rights  to  exclude  it. 

The  court  gave  the  following  instruction:  "A  certain 
police  officer  has  testified  in  this  case,  and  you  are  in- 
structed that  under  the  laws  of  this  state,  in  weighing  his 
testimony,  a  greater  care  should  be  used,  because  of  the 
natural  and  unavoidable  tendency  of  such  persons  in  pro- 
curing and  stating  evidence  against  the  accused."  The 
witness  Hayes  is  the  only  police  officer  who  was  sworn. 
His  testimony  was  for  defendant.  Instructions  of  this  na- 
ture are  countenanced  by  the  courts  in  behalf  of  a  de- 
fendant, in  order  to  call  attention  of  the  jury  to  the  fact 
that  the  hunting  instinct  still  exists,  and  that  men  whose 
duty  it  is  to  prosecute  criminals  sometimes  allow  their 
zeal,  perhaps  unconsciously,  to  color  or  bias  their  testi- 
mony in  tl^e  endeavor  to  procure  conviction.  This  is  the 
only  reason  why  such  instructions  are  permitted.  If  this 
instruction  had  any  effect,  it  could  only  be  to  disparage 
the  testimony  of  Hayes. 

It  is  said  that  the  court  erred  in  refusing  to  permit  the 
defendant  to  show,  by  several  witnesses  called  by  him, 
that,  in  the  opinion  of  each  of  them,  the  defendant  was 
insane  on  the  subject  of  confessions  implicating  himself  in 
crimes.     We  think  that  in  the  main  the  court  was  justi- 
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fled  in  excluding  this  evidence.  The  settled  rule  is  that  a 
nonexpert  may,  after  detailing  to  the  jury  at  length  the 
facts  and  circumstances  upon  which  he  bases  his  opinion, 
give  his  opinion  upon  the  question  of  sanity.  Not  being 
an  expert,  after  he  has  given  the  facts  upon  which  he  bases 
his  opinion,  the  jury  are  as  well  fitted  to  decide  the  ques- 
tion as  the  witness,  and  he  is,  therefore,  not  permitted  to 
express  his  opinion  without  disclosing  the  facts  upon  which 
he  bases  it.  This  rule  of  the  law  of  evidence  is  so  elemen- 
tary as  to  require  no  authorities  to  support  it. 

Complaint  is  made  with  respect  to  the  admission  of  the 
testimony  of  Cook  as  to  the  remark  that  was  made  by  him 
to  Shellenberger  which  has  been  alluded  to.  Since  the 
defendant  told  this  to  the  sheriff  at  Burlington,  it  was 
proper  to  allow  the  witness  Cook  to  testify  to  it  also,  as 
corroboration  of  the  confession  and  as  showing  a  motive 
for  flight.  Its  effect  as  evidence,  however,  practically  dis- 
appeared when  it  was  shown  that,  though  Cook  had  not 
seen  the  defendant  afterwards  until  the  trial,  Shellen- 
berger remained  in  the  vicinity  for  at  least  four  or  five 
years  afterwards.  If  it  was  desired  to  exclude  the  testi- 
mony, defendant  should  have  moved  the  court  to  remove 
Its  consideration  from  the  jury,  since  it  was  only  proper 
to  receive  it  to  show  a  motive  for  flight  on  account  of  fear 
that  his  guilt  was  suspected,  and  in  connection  with  evi- 
dence that  he  actually  fled  or  went  in  hiding. 

Error  is  assigned  on  account  of  instruction  No.  20, 
which  is  as  follows :  "The  court  instructs  the  jury  that  if 
the  prosecution  in  this  case  has  proved,  independent  of 
the  confession  of  the  defendant,  beyond  a  reasonable 
doubt  that  Julian  Bahuaud  was  killed  on  the  16th  day  of 
June,  1899,  as  alleged  in  the  indictment  in  this  case,  then 
the  confession  of  the  defendant  if  he  made  such  confession, 
is  competent  evidence  to  prove  his  connection  with  said 
crime,  and  may,  with  slight  corroboration,  be  sufiBcient 
to  convict"  The  complaint  is  that  there  was  no  proof  out- 
side of  the  confession  to  show  defendant's  connection  with 
the  crime,  and  that  it  was  erroneous  to  say  "that  the  con- 
fession of  the  defendant,  if  he  made  such  confession,  is 
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competent  evidence  to  prove  his  connection  with  said 
crime."  We  think  there  was  no  error  in  the  preliminary 
statement  as  to  the  fact  of  the  murder,  but  we  agree  with 
the  defendant  that  the  latter  part  of  the  instruction,  which 
tells  the  jury  that  "the  confession,  of  the  defendant,  if 
he  majde  such  confession,  is  competent  evidence  to  prove 
his  conection  with  said  crime,"  is  too  broad  a  statement 
It  is  true  the  confession  may  be  competent  evidence,  but 
this  can  only  be  so  if  the  jury  are  satisfied  that  the  defend- 
ant made  it  voluntarily  and  understandingly,  and  not  by 
reason  of  mental  weakness  or  obliquity.  In  other  words, 
the  instruction  seems  to  determine  as  a  matter  of  law  that 
the  confession  "is  competent  evidence,"  while  it  was  for 
the  jury  to  determine  its  competency  and  weight  as  evi- 
dence. 

Complaint  is  made  as  to  the  giving  of  instructions  Nos. 
12  and  13,  defining  reasonable  doubt  In  Blue  v.  State, 
86  Neb.  189,  in  the  opinion  by  Sedgwick,  J.,  some  of  the 
language  of  this  instruction  is  considered  at  some  length 
and  condemned.  It  is  then  suggested  that  the  instruction 
ui>on  reasonable  doubt  given  by  Chief  Justice  Shaw  in  the 
trial  of  Professor  Webster  for  the  murder  of  Parkman 
(Commonwealth  v.  Webster,  5  Cush.  (Mass.)  295,  320), 
which  was  expressly  approved  in  this  state  in  Carr  v. 
State,  23  Neb.  749,  is  a  model  wfhich  may  well  be  followed 
by  our  trial  courts.  It  was  said  in  Flege  v.  State,  90  Neb. 
390,  401,  by  a  minority  of  the  court,  and  in  Bartels  v. 
State,  91  Neb.  575,  by  a  divided  court,  that  an  instruc- 
tion similar  to  No.  12  was  erroneous,  and  was  prejudi- 
cially erroneous  in  those  cajses. 

The  case  is  a  difficult  one.  On  the  one  hand,  the  story 
told  by  Shellenbei^r  seems  to  be  corroborated  by  the 
physical  facts  surrounding  the  tragedy ;  on  the  other  hand, 
an  abnormal  and  defective  individual,  with  a  vivid 
imagiaation  uncontrolled  by  sound  reason,  living  at  the 
time  in  the  neighborhood  of  the  crime,  at  the  house  of  a 
man  who  had  attended  the  inquest,  where  all  the  circum- 
stances and  details  were  matters  of  common  discussion 
and  general  knowledge,  might,  years  afterwards,  relate 
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these  incidents  and  by  an  exaggerated  egoism,  if  his  men- 
tal peculiarities  ran  in  that  direction,  accuse  himself  of 
the  crime.  Such  instances  have  not  been  uncommon  in 
the  history  of  criminal  law  in  England  and  in  this  conn- 
try.  Even  in  this  state  in  recent  years,  unfounded  con- 
fessions of  murder  have  been  made,  and  the  confessing 
party  acquitted  when  all  the  facts  were  disclosed.  The 
defendant  may  be  guilty,  but  the  orderly  and  impartial 
administration  of  justice  and  the  dignity  and  welfare  of 
the  commonwealth  demand  he  be  afforded  the  opportunity 
to  produce  before  the  jury  all  of  the  material  and  compe- 
tent evidence  upon  which  he  relies. 

The  judgment  of  the  district  court  is 

Reversed. 

RosE^  J.,  not  sitting. 

Fawcbtt,  J.  I  concur  in  the  views  of  the  majority  as 
general  legal  propositions,  but  under  the  evidence  in  the 
record,  taken  as  a  whole,  I  do  not  think  they  justify  a  re- 
versaL 


Farmers  Co-operative  Creamery   &   Supply  Company, 
APPELLEE,  V.  Henry  S.  McDonald  et  al.,  appellants. 

Piled  Janxjabt  2,  1915.    No.  18,796. 

Taxation:  Board  of  Equalization? :  Increase  of  Assessment:  Injitno 
TioN.  Under  the  provisions  of  section  6456,  Rev.  St.  1913,  a  county 
board  of  equalization  must  adjourn  from  time  to  time  until  the 
action  of  the  state  board  of  equalization  shall  have  been  had  and 
certified  to  the  county  clerk.  Since  the  state  board  is  not  author- 
ized to  meet  until  the  third  Monday  in  July  of  each  year,  a  petition 
to  enjoin  the  collection  of  a  tax  upon  the  sole  ground  that  an 
Increase  In  a  personal  assessment  was  made  by  the  county  board 
of  equalization  upon  July  1  does  not  state  a  cause  of  action. 

Appeal  from  the  district  court  for  Douglas  county: 
^yILus  G.  Seabs,  Judge.    Reversed. 
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Oeorge  A.  Maguey,  Ch-arles  Haffke^  Benjamin  S.  Ba- 
ker and  Jo7m  A.  Rine,  for  appellants. 

R.  M.  Stoitzler,  contra. 

Lbtton^  J. 

Action  to  set  aside  an  increased  assessment  made  by  the 
county  board  of  equalization  of  Douglas  county  and  to 
enjoin  the  collection  of  a  tax  based  tbereon.  A  demurrer 
to  the  petition  was  overruled.  The  defendant  stood  upon 
the  demurrer.  Judgment  was  rendered  as  prayed.  De- 
fendants appeal. 

In  substance,  the  petition  alleges  that  in  1913  the 
county  assessor  valued  and  assessed  the  personal  prop- 
erty of  plaintiff  for  that  year  at  f 22,550.  That  the  board 
of  equalization  met  on  June  10,  1913,  for  the  purpose  of 
equalizing  valuations,  and  that  on  July  1,  1913,  the 
board  raised  the  valuation  of  the  property  of  plaintiff  to 
the  sum  of  f  80,000,  and  caused  this  increased  valuation  to 
be  placed  upon  the  assessment  rolls  for  taxation  pur- 
poses. 

Plaintiff  insists  that  the  tax  is  void  for  the  reason  that 
the  board  of  equalization  is  a  tribunal  of  limited  jurisdic- 
tion, and  had  no  authority  to  act  to  increase  the  valuation 
after  the  expiration  of  20  days  from  the  first  Tuesday  af- 
ter the  second  Monday  in  June.  This  is  the  sole  com- 
plaint made. 

Section  6437,  Rev.  St.  1913,  is,  so  far  as  applicable,  as 
follows:  "The  county  board  (of  equalization)  shall  hold 
a  session  of  not  less  than  three  and  not  more  than  twenty 
days,  for  the  purpose  contemplated  in  this  section,  com- 
mencing on  the  first  Tuesday  after  the  second  Monday  of 
June  each  year."  This  portion  of  section  6437  must  be 
construed  in  connection  with  sections  6456  and  6447.  Sec- 
tion 6456  provides:  "The  county  board  of  equalization 
shall  adjourn  from  time  to  time  until  the  action  of  tlie 
state  board  of  equalization  and  assessment  shall  have  been 
had  and  certified  to  the  county  clerk,  and,  on  the  last  day 
of  sitting  as  a  board  of  equalization,  tlie  county  board 
shall  levj'  the  necessary  taxes  for  the  current  year,"     Sec- 
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tion  6447  provides :  "The  state  board  of  equalization  and 
assessment  shall,  on  the  third  Monday  of  July  of  each 
year,  meet  at  the  state  eapitol  for  the  purpose  of  equaliz- 
ing assessments." 

The  increase  in  the  assessment  was  made  on  the  1st  of 
July.  Under  the  statute  the  board  had  authority  to  act 
until  after  the  third  Monday  in  July.  The  petition  does 
not  state  a  cause  of  action. 

The  judgment  of  the  district  court  is 

Bevebsed. 

Sedgwick  and  Hameb,  JJ.,  not  sitting. 

The  following  opinion  on  motion  for  rehearing  was  tiled 
March  13,  1915.  Former  opimo7i  modified  and  rehearing 
denied. 

Taxation:  Assessment:  Equalization:  Tims  within  which  to  be 
Made.  A  county  board  of  equalization  is  required  to  equalize 
and  correct  assessments  in  time  for  the  county  clerk  to  prepare 
and  forward  an  abstract  of  the  assessment  rolls  to  the  state  board 
of  equalization  and  assessment  on  or  before  July  10  of  each  year. 

Per  Curiam. 

On  motion  for  rehearing  our  attention  for  the  first  time 
was  called  to  section  6442,  Rev.  St.  1913,  which  provides 
in  substance  that  the  county  assessor,  immediately  after 
the  board  of  equalization  shall  have  completed  its  labors, 
shall  prepare  an  abstract  of  the  assessment  rolls,  the 
values  to  be  given  as  equalized  and  corrected  by  the  county 
board,  and  forward  it  to  the  state  board  of  equalization 
and  assessment  on  or  before  the  10th  day  of  July.  This, 
of  course,  limits  the  time  within  which  the  county  board  of 
equalization  may  act.  The  statement  in  the  former  opin- 
ion, "Under  the  statute  the  board  had  authority  to  act  until 
after  the  third  Monday  in  July,"  is  therefore  incorrect, 
and  the  opinion  is  modified  accordingly. 

This,  however,  does  not  affect  the  former  judgment,  since 
the  action  of  which  complaint  is  made  was  had  upon  July  1. 
The  motion  for  rehearing  is  therefore 

OVBRRULSD. 
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David  Cole  Creamery  Co.,  APPEiiLEB,  v.  Henry  S.  McDon- 
ald ET  AL.,  appellants.    No.  18,796. 

KiRSCHBRAUN  &  SONS  V.  McDONALD.      No.  18,797. 

Bushman  Warehouse  Co.  v.  McDonald.    No.  18,798. 

WOLLSTEIN  &  Co.  V.  McDONALD.      No.  18,801. 

Rosso  Fruit  Co.  v.  McDonald.    No.  18,802. 

Mid- West  Electric  Co.  v.  McDonald.    No.  18,803. 

£m£Rson-Brantingham   Implement   Co.   v.   McDonald. 

No.  18,804. 

Bertschy  Garage  v.  McDonald.    No.  18,805. 

Chicago  Liquor  House  v.  McDonald.    No.  18,806. 

Blotcky  v.  McDonald.    No.  18,807. 

Case  Plow  Works  v.  McDonald.    No.  18,808. 

Filed  Januabt  2,  1915. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  Q.  Sears,  Judge.    Reversed. 

George  A.  Magney,  Charles  Haffkey  Benjamin  S.  Ba 
ker  and  John  A.  Rine,  for  appellants. 

R.  M.  Stoitzler,  contra. 

Letton,  J. 

The  point  involved  in  each  of  the  above,  entitled  cases 
18  identical  with  that  decided  in  the  case  of  Farmers  Co- 
operative  Creamery  &  Supply  Co.  v.  McDonald,  ante,  p. 
510.  Foi  the  reasons  given  in  that  case,  the  judgment  of 
the  district  court  is 

Reversed. 


#7Neb.SS 
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In  the  Mattbe  of  the  Application  op  John  I.  Tamino- 
siAN  to  Reclaim  the  Name  op  Mohammed  Nadir. 

Filed  Januabt  2,  1915.    No.  18,918. 

Kame,  Oluaige  of.  Under  the  statute  requiring  sufficient  and  reason- 
able cause  for  a  change  of  name,  a  decree  is  not  a  matter  of  right, 
but  of  Judicial  discretion.    Rev.  St  1913,  ch.  53. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

John  I.  Taminosiofi,  pro  se. 

Rose,  J. 

Under  a  statute  of  this  state  petitioner  demanded  a 
judicial  decree  changing  his  name.  Rev.  St.  1913,  sees. 
5315-5318.  From  a  dismissal  of  the  proceeding,  he  has 
appealed  to  this  court. 

Such  a  petitioner  is  required,  among  other  things,  to 
state  "the  cause  for  which  the  change  of  petitioner's  name 
is  sought."  There  is  no  statutory  duty  resting  on  the  dis- 
trict court  to  make  the  order  demanded,  except  "upon  be- 
ing duly  satisfied,  by  proof  in  open  court,  of  the  truth  of 
the  allegations  set  forth  in  the  petition,  and  that  there  ex- 
ists proper  and  reasonable  cause  for  changing  the  name 
of  the  petitioner."  Proof  of  proper  and  reasonable  cause 
suflScient  to  satisfy  the  district  court  is  a  condition  of  the 
statutory  relief.  At  common  law  a  man  may  change  his 
name  any  time,  but  in  this  state,  if  he  desires  a  judicial 
record  thereof,  he  must  adduce  evidence  to  satisfy  the 
court  that  there  is  sufficient  and  reasonable  cause  for  the 
change.  In  exercising  the  power  to  change  names,  the  dis- 
trict court  is  not  subject  to  the  whims  of  every  petitioner. 
According  to  his  own  statements,  petitioner  was  baptized 
in  a  Congregational  church  at  Antioch,  Syria,  by  the  name 
of  Isaiah  Taminosian;  was  admitted  into  the  religion  of 
Islam  under  the  name  of  Mohammed  Nadir,  which  he  now 
desires  to  resume,  his  name  having  by  the  decree  of  an- 
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Egyptian  court  been  changed  thereto  from  Yusnf;  was 
banished  from  Constantinople,  escaped  from  banishment, 
and  traveled  under  assumed  names ;  was  a  "Howling  Der- 
vish" in  the  Bamum  &  Bailey  circus;  was  baptized  in  the 
Catholic  church  at  Carlstadt,  New  Jersey,  by  the  name  of 
John  Isaiah  Taminosian;  was  a  Volunteer  of  America  in 
Chicago,  as  *^Captain  Tommy,  the  Turk;"  and  was  rebap- 
tized  in  the  CJhristian  church  at  Sterling,  Illinois,  under 
the  name  of  John  I.  Taminosian.  Petitioner  has  a  wife, 
two  daughters  and  one  son.  The  wife  protests  against  the 
change  of  her  husband's  name.  She  and  her  children  are 
citizens  of  this  state.  As  such  they  are  entitled  to  the 
protection  of  the  laws  and  the  customs  governing  society. 
By  their  present  names  they  have  acquired  a  standing  in 
the  family,  in  the  schools  and  in  the  community.  Proper 
domestic  relations  are  concerns  of  the  state,  and  the  dis- 
trict court  is  an  arm  of  sovereignty.  In  that  tribunal  the 
rights  of  the  mother  and  the  children  should  be  protected 
when  known,  though  they  are  not  parties  to  the  proceed- 
ing. Injuries  to  the  feelings  and  sensibilities  of  innocent 
women  and  children  may  result  in  greater  suffering  and! 
damage  than  the  fraudulent  invasion  of  property  rights. 
Under  the  statute  requiring  sufllcient  and  reasonable 
cause  for  a  change  of  name,  a  decree  is  not  a  matter  of 
right,  but  of  judicial  discretion.  Sufficient  and  reason- 
able cause  for  changing  the  name  of  petitioner  has  iiot 
been  shown.    The  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick,  J.,  dissenting. 

Our  statute  (Rev.  St.  1913,  sees.  5315-5318)  provides: 
"The  district  court  shall  have  authority  to  change  the 
names  of  persons,  towns,  villages  and  cities  within  this 
state.  Any  person  desiring  to  change  his  or  her  name 
may  Me  a  petition  in  the  district  court  for  the  county  in 
which  rocb  i)erson  may  be  a  resident,  setting  forth :  First, 
that  the  petitioner  has  been  a  bona  fide  citizen  of  such 
county  for  at  least  one  year  prior  to  the  filing  of  the  peti- 
tion; second,  the  cause  for  which  the  change  of  peti- 
tioner's name  is  sought;  third,  the  name  asked  for.    And. 
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it  shall  be  the  duty  of  the  district  court  at  any  term 
thereof  after  the  filing  of  said  petition  upon  being  duly 
satisfied,  by  proof  in  open  court,  of  the  truth  of  the  allega- 
tions set  forth  in  the  petition,  and  that  there  exists  proper 
and  reasonable  cause  for  changing  the  name  of  the  peti- 
tioner, and  that  thirty  days'  previous  notice  of  the  in- 
tended application  had  been  duly  given  in  some  newspaper 
printed  in  such  county,  or  in  case  no  newspaper  be  printed 
in  the  county,  then  in  some  newspaper  in  general  circula- 
tion therein,  to  order  and  direct  a  change  of  name  of  such 
petitioner,  and  that  an  order  for  the  purpose  be  made  in 
the  journals  of  the  court."  The  following  sections  pro- 
vide for  the  change  of  names  of  towns  and  for  the  pay- 
ment of  costs  of  the  proceedings,  with  a  proviso  that  "any 
change  of  names  under  the  provisions  of  this  chapter  shall 
not  in  any  manner  aflfect  or  alter  any  right  of  action,  le- 
gal process,  or  property."  It  will  be  noticed  that  the 
proceedings  contemplated  by  the  statute  are  simple.  The 
only  traversable  allegation  required  in  the  petition  is  that 
the  petitioner  has  been  a  bona  fide  citizen  of  the  county 
for  at  least  one  year.  The  petition  must  also  allege  the 
name  asked  for  and  "the  cause  for  which  the  change  of 
petitioner's  name  is  sought."  Of  course,  no  issue  can  be 
tendered  on  these  two  allegations. 

Formerly  the  given  name,  the  name  in  which  one  is 
christened,  sometimes  in  Christian  countries  called  the 
Christian  name,  was  regarded  as  the  real  name  of  the  indi- 
vidual. Now  custom  gives  one  the  family  name  of  his 
father,  and  such  prsenomina  as  his  parents  choose  to  put 
before  it  Lafiin  d  Rand  Co.  v.  Steytler,  146  Pa,  St.  434. 
Custom  also  gives  the  wife  the  surname  of  her  husband, 
but  not  his  given  or  Christian  name.  "This  person's  real 
and  l^al  name,  therefore,  was  Mrs.  Lucy  Rogers  and  not 
Mrs.  Wm.  Rogers."  UiUein  v.  Gladieua,  74  Ohio  St  232, 
247.  This  court  seems  to  have  stated  this  rule.  Carroll 
V.  State,  58  Neb.  431.  At  the  common  law  a  man  might 
adopt  any  name  he  chose.  In  the  states  that  have  statutes 
like  ours,  providing  for  change  of  name,  it  has  generally 
been  held  that  statutes  providing  for  the  change  of  names 
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by  judicial  proceedings  do  not  destroy  the  right  to  eflfect 
such  change  by  the  common  law  method.  Smith  v.  United 
States  Casualty  Co.,  197  N.  Y.  420.  This  was  the  only 
question  considered  in  that  case,  and  it  is  quite  fully  dis- 
cussed. The  opinion  quotes  with  approval  from  Laflin  & 
Rand  Go,  v.  Steytler,  supra,  as  follows:  "A  man's  name 
18  the  designation  by  which  he  is  distinctively  known  in 
the  community.  Custom  gives  him  the  family  name  of  his 
father  and  such  prsenomina  as  his  parents  choose  to  put 
before  it,  and  appropriate  circumstances  may  require  Sr. 
or  Jr.  as  a  further  constituent  part,  but  all  this  is  only  a 
general  rule,  from  which  the  individual  may  depart,  if  he 
chooses.  The  legislature,  in  1852,  provided  a  mode  of 
changing  the  name,  but  that  act  was  in  affirmance  and  aid 
of  the  common  law,  to  make  a  definite  point  of  time  at 
which  a  change  shall  take  eflfect.  But  without  the  aid  of 
that  act  a  man  may  change  his  name  or  names,  first  or 
last,  and  when  his  neighbors  and  the  community  have 
acquiesced  and  recognized  him  by  his  new  designation^ 
that  becomes  his  name."  This  court  has  decided  that  "the 
name  which  a  man  ^always  went  by'  which  he  declares  is 
his  name  in  his  dying  declaration,  and  by  which  his  own 
mother  knew  him,  may  be  deemed  his  right  name, 
although  one  witness  has  testified  that  it  was  not  ^his 
right  name.'  "    Binfield  v.  State,  15  Neb.  484. 

•What,  then,  is  the  "proper  and  reasonable  cause  for 
changing  the  name  of  the  petitioner"  which  must  appear 
by  *^proof  in  open  court"  to  the  satisfaction  of  the  judge? 
It  is  generally  held  (see  authorities  cited  above)  that 
sucli  statutes  are  "in  afl&rmance  and  aid  of  the  common 
law^/'  and  the  purpose  of  the  statute  is  "to  make  a  definite 
point  of  time  at  which  a  change  shall  take  effect.  But 
without  the  aid  of  that  statute  a  man  may  change  his  name 
or  names,  first  or  last."  If,  at  the  time  of  the  application, 
the  applicant's  situation  and  circumstances  are  such  as  to 
uiake  it  api)ear  that  he  seeks  to  change  his  name  for  some 
unlaTvful  purpose,  to  assist  him  in  the  perpetration  of 
some  fraud  or  injustice,  the  application  might  be  refused. 
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The  change  of  the  husbaaid's  name  does  not  necessarily 
•change  the  name  of  his  wife.  See  an  article  on  this  ques- 
tion in  18  Law  Notes,  p.  164,  in  which  a  case  in  the  Cali- 
fornia court  of  appeals  is  cited,  and  other  cases.  The  arti- 
cle  concludes  facetiously  as  follows :  "In  view  of  all  the 
foregoing,  it  would  seem  that  our  legal  neophyte  in  Cali- 
fornia should  have  an  unimpeachable  right  to  take  the 
name  of  Smith,  although  her  husband's  name  is  White. 
Abstractly  considered,  there  does  not  appear  to  be  much 
choice  between  the  two  names.  White  and  Smith :  What 
should  be  in  that  Smith?  Why  should  that  name  be 
sounded  more  than  White?  Write  them  together,  White 
is  as  fair  a  name;  sound  them,  it  doth  become  the  mouth 
as  well;  weigh  them,  it  is  as  heavy;  conjure  with  them, 
White  will  get  a  verdict  as  quick  as  Smith.  All  irrelevant 
and  immaterial.  Mrs.  White  has  chosen  to  be  Mrs.  Smith, 
and  that  the  name  of  Smith  shall  bear  the  honors  of  her 
future  forensic  triumphs.  And  Smith  let  it  be,  say  we" 
In  the  case  at  bar  there  is  and  can  be  no  party  named  ex- 
jcept  the  petitioner  himself.  No  one  is  supposed  to  join 
issue  with  him.  The  majority  opinion  assumes  that  the 
wife  and  children  are  specially  interested.  If  so,  there 
should  be  a  provision  for  making  them  parties,  or  at 
least  for  allowing  them  to  appear  and  defend. 

The  petitioner,  for  reasons  of  his  own,  which  are  not 
iorbidden  by  our  law,  desires  to  have  a  record  of  his 
•change  of  name  fixing  a  definite  time  when  that  change 
shall  take  place'.  This  is  all  he  asks  of  the  court,  and  I 
think  that  the  statute  is  intended  for  that  purpose. 

Barnes  and  Hameb,  JJ.,  concur  in  this  dissent. 
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CusHMAN  Motor  Works,  appellant,  v.  City  op  Lincoln, 

*  APPELLEE. 
Fiua>  January  2,  1915.    No.  17,856. 

1.  Municipal  Oorporatlons:  Duties:  Obstructions  in  Streets.    Byer> 
'municipal  corporation  is  bound  to  use  reasonable  diligence  to  keep 

its  streets  free  from  obstruction.  This  duty  cannot  be  evaded, 
suspended  or  cast  upon  another  by  any  act  of  the  municipal  oor* 
poratlon. 

2.  :  Obstbuctionb  in  Streets:  Construction  of  Railroad:  Lia- 
bility. Where  a  city  grants  to  a  railroad  company  the  right  to 
construct  its  road  through  the  city  and  over  and  along  its  public 
streets,  and  such  railroad  company  negligently  constructs  its  road- 
bed and  embankment  in  such  manner  as  to  obstruct  the  streets, 
or  negligently  fails  to  construct  suitable  and  sufficient  ditches, 
drains  and  culverts,  made  necessary  by  the  construction  of  its 
road,  to  protect  adjacent  property  from  flood  waters  which  should 
reasonably  be  anticipated,  the  city  is  liable  to  the  same  extent  as 
if  the  negligent  acts  of  the  railroad  company  had  been  performed 
or  omitted  by  its  own  servants;  and  the  fact  that  the  city  in  its 
grant  to  the  railroad  company  provides  that  the  railroad  company 
shall  hold  the  city  harmless  from  all  damages  arising  from  the 
grant,  and  shall  make  all  drainage  that  might  be  necessary  by 
reason  of  the  construction  of  its  road  and  tracks,  does  not  relieve 
the  city  from  its  liability;  and  one  who,  without  fault  or  negli- 
gence on  his  part,  suffers  Injury  therefrom  may  recover  from  the 
dty  or  the  railroad  company  separately,  or  from  both  jointly. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judgb.    Reversed. 

Burr,  Greene  d  Greene,  for  appellant. 

Fred  C.  Foster  and  D.  H.  McClenahan,  contra. 

Fawcett,  J. 

This  action  was  instituted  in  the  district  court  for  Lan- 
caster county,  to  recover  damages  alleged  to  hare  been 
caused  to  plaintiff's  proi)erty  by  the  flood  waters  of  Ante- 
lope creek,  on  May  17, 1909,  and  August  29,  1910.  From  a 
verdict  and  judgment  for  defendant,  plaintiff  appeals. 
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It  is  alleged  in  the  i)etition  that  the  waters  from  these 
floods  were  dammed  up  and  caused  to  flow  over  and  upon 
plaintiflPs  shop  near  Twenty-first  and  N  streets,  in  the 
city  of  Lincoln,  by  the  negligent  construction  of  the  con- 
duits on  O  and  N  streets,  and  the  construction  of  the 
bridge,  roadbed  and  embankment  of  the  Chicago,  Rook 
Island  &  Pacific  Railway  Company  across  Antelope  creek 
in  defendant  city,  all  of  which,  it  was  alleged,  caused  the 
flood  waters  to  overflow  the  banks  of  the  creek  and  flood 
plaintiff's  shop.  The  answer  of  defendant  admits  that  it 
is  a  city  of  the  second  class,  denies  that  it  was  negligent 
in  the  constructte^i  of  its  conduits,  and  alleges:  That, 
if  plaintiff  was  damaged,  such  damage  was  sustained  by 
reason  of  its  own  negligence;  that  Antelope  creek  "has 
an  extremely  winding  course,  through  a  broad  valley, 
flowing  from  the  south  and  east;  that  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company's  right  of  way  and  rail- 
road tracks  cross  said  Antelope  creek  at  different  places, 
at  which  places  said  railroad  company  constructed  and 
maintained  railroad  bridges,  and  at  various  places  said 
right  of  way  and  railroad  tracks  run  parallel  with  said 
Antelope  channel;  that  said  company  has  on  each  side  of 
its  right  of  way  a  ditch  for  drainage  purposes,  which  ex- 
tends to  the  Antelope  creek  and  connects  therewith  at 
said  bridges  and  other  places  along  said  right  of  way;  that 
the  grade  or  elevation  of  said  railroad  right  of  way,  tracks 
and  bed  slopes  to  the  northwest  and  decreases  in  elevation 
as  it  reaches  and  passes  plaintiff's  property,  and  that,  on 
account  of  said  bridges,  ditches  and  cuts  so  made  by  said 
railroa;d  company's  connection  with  the  Anteloi)e  creek, 
water  was  allowed  to  escape  from  the  channel  of  the  Ante- 
lope creek  down  said  railroad  company's  tracks,  thereby 
preventing  said  water  from  escaping  by  way  of  said  Ante- 
lope channel,  over  which  acts  of  said  railroad  company 
this  defendant  city  had  no  control  or  authority  whatever, 
nor  did  it  contribute  in  any  manner  to  the  diverting  or 
backing  up  of  water  by  said  railroad  company  or  in  flood- 
ing plaintiff's  premises,  and  the  said  acts  were  the  sole 
carelessness  and  negligence  of  said  railroad  company,  and 
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not  of  this  defendant  city ;  that  by  reason  of  said  fact,  and 
the  facts  as  hereinbefore  alleged,  plaintiff's  premises  are 
80  located  that  they  were  flooded  long  before  the  said 
arches  and  conduits  on  N  street  were  running  full  of 
water,  and  long  before  the  banks  of  the  Antelope  channel 
were  filled." 

These  allegations  in  defendant's  answer  amount  to  an 
admission  that  plaintiff's  damage  was  caused  by  the  negli- 
gent construction  by  the  railroad  company  of  its  bridges, 
ditches  and  cuts,  which  prevented  ^'said  water  from  es- 
caping by  way  of  said  Antelope  channel."  Defendant 
seeks  to  shield  itself  from  liability  by  reason  of  the  negli- 
gent construction  of  these  bridges,  ditches  and  cuts  by 
alleging  that  the  defendant  city  had  no  control  or  au- 
thority whatever  over  the  railroad  company  or  over  its 
n^ligent  acts.  The  trial  court  took  this  view  of  the  law 
and  iBStructed  the  jury  as  follows:  "And  you  are  in- 
structed that,  if  you  believe  from  the  evidence  that  any 
flooding  or  injury  done  to  the  plaintiff  was  caused  by  the 
negligent  construction  of  the  said  Rock  Island  Railway 
bridge,  that  would  be  negligence  for  which  the  city  of  Lin- 
coln would  be  in  nowise  to  blame,  and  could  not  be  held 
responsible  for  in  this  lawsuit.  You  should  consider  the 
evidence  as  it  may  bear  upon  the  question  whether  or  not 
the  plaintiff  would  have  been  flooded,  but  for  such  Rock 
Island  Railway  bridge,  and,  if  so,  to  what  extent."  The 
giving  of  this  instruction  is  prejudicial  error  for  which 
the  judgment  must  be  reversed.  Section  129,  subd.  LXI, 
art.  I,  ch.  13,  Comp.  St  1909,  in  force  at  the  time  plaintiff 
received  its  damage,  gave  the  city  the  power  to  regulate 
railroad  crossings  and  do  a  number  of  other  things,  among 
which  are:  "To  compel  railw^ays  to  conform  tracks  to 
grades  at  any  time  established,  and  if  lengthwise  in  a 
public  way  to  keep  them  level  with  street  surface;  to  com- 
pel railways  to  keep  streets  open,  construct  and  keep  in 
repair  ditches,  drains,  sewers  and  culverts  along  or  under 
their  right  of  way  or  tracks,  and  lay  and  maintain  paving 
of  their  whole  right  of  way  on  paved  streets."  In  the  light 
of  this  statute  it  was  the  duty  of  the  city,  when  it  per- 
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mitted  the  railroad  company  to  pass  over  "its  streets  and 
through  the  city,  to  see  that  it  did  "construct  and  keep  in 
repair  ditches,  drains,  sewers  and  culyerts  along  or  under 
their  right  of  way  or  tracks."  This  language  of  the  stat- 
ute, of  course,  means  to  construct  and  keep  in  repair  suit- 
able and  sufficient  ditches,  drains,  culverts,  etc.  If  the 
railroad  company  failed  to  construct  sufficient  drains, 
ditches  and  culverts,  it  was  the  duty  of  the  city  to  compel 
it  to  do  so,  and  a  failure  to  perform  that  duty  was  negli- 
gence on  the  part  of  the  city.  It  alone  had  the  power  to 
compel  the  company  to  do  these  things.  Plaintiflf  could 
not  do  it.  The  city  could  not  enact  an  ordinance  which 
permitted  the  railroad  company  to  pass  through  the  city 
and  over  its  public  streets,  and  thereby  shift  from  its 
shoulders  to  the  shoulders  of  the  railroad  company  the 
duty  which  the  city  owed  property  owners  in  the  vicinity 
of  its  grant.  That  the  city  recognized  this  fact  is  shown 
by  the  provisions  in  its  several  ordinances  under  which 
this  railroad  company  was  given  the  right  to  run  its  road 
through  the  city.  See  its  ordinances  passed  March  29, 
1892,  April  12,  1892,  June  7,  1892,  July  12,  1892,  August 
16,  1892,  and  other  ordinances  passed  in  relation  to  this 
matter,  appearing  at  pages  443  to  448,  both  inclusive,  in 
its  "General  Revised  and  Consolidated  Ordinances  and 
Special  Ordinances  of  Lincoln,  Nebraska.  Published  by 
Authority  of  the  Mayor  and  City  Council  1908."  In  those 
ordinances  it  is  provided :  "That  said  company  shall  hold 
the  city  of  Lincoln  harmless  from  all  damages  arising 
from  this  grant."  And:  "That  said  railway  company 
will  make  all  drainage  that  may  be  necessary  by  reason  of 
the  construction  of  its  road  and  tracks  and  by  closing  of 
said  streets  and  alleys:  And  provided  further,  that  by 
the  acceptance  of  the  rights  and  privileges  hereby  granted, 
the  said  railway  company  agrees  to  save  and  keep  the  said 
city  of  Lincoln  harmless  from  the  payment  of  any  costs, 
damages,  or  expenses,  growing  out  of  the  exercise  of  the 
rights  hereby  conferred  and  granted,  in  favor  of  any  per- 
son whomsoever."  It  will  be  seen  from  an  examination 
of  these  ordinances  that  the  city  then  recognized  the  fact 
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that  in  granting  these  privileges  to  the  railroad  company 
it  was  not  relieving  itself  of  the  duties  and  obligations 
resting  upon  it  to  protect  property  owners  from  damage 
by  reason  of  defective  drainage,  sewerage,  etc.,  in  the  rail- 
road company's  work,  and  so  it  contracted  with  the  rail- 
road company  that,  in  the  event  the  city  should  be  re- 
quired to  answer  for  damages  to  property  owners  by  rea- 
son of  the  failure  of  the  railroad  company  to  proi)erly 
construct  its  railroad,  the  city  could  compel  the  railroad 
company  to  reimburse  it  for  such  damage.  It  being  al- 
lied in  defendant's  answer,  aa  well  as  shown  by  the  evi- 
dence, that  the  n^ligent  construction  of  the  railroad  com- 
pany's railroad  was  responsible  for,  or  at  least  contribu- 
ted to,  plaintiff's  damage,  the  instruction  above  set  out 
should  not  have  been  given.  By  that  instruction  one  of 
plaintiff's  material  grounds  of  complaint  was  withdrawn 
from  the  jury.  If  the  city,  upon  a  full  submission  of  all 
the  material  charges  of  negligence  in  the  petition,  is  fi- 
nally held  liable  on  account  of  negligence  on  the  part  of 
the  railroad  company,  as  alleged,  it  can  recoup  its  loss  by 
requiring  the  company  to  make  reimbursement  in  accord- 
ance with  the  terms  of  its  grant.  Omaha  Qa^  Co,  v.  Citif 
of  South  Omaha,  71  Neb.  115.  On  the  point  that  the  city 
could  not  shift  its  responsibility  to  the  railroad  company^ 
see  Russell  v.  Inhahitants  of  the  Toxon  of  Columbia,  74 
Mo.  480,  in  which  it  is  held :  "A  gas  company,  empowered 
by  law  to  lay  its  gas  pipes  through  the  streets  of  a  city 
with  the  consent  of  the  city  authorities,  obtained  such  con- 
sent, agreeing  on  its  part  to  leave  the  streets  in  good  con- 
dition and  not  to  allow  the  ditches  it  might  dig  to  be  left 
open  longer  than  should  be  necessary  to  lay  or  repair  the 
pipes.  In  the  prosecution  of  its  work  the  company  opened 
a  ditch  in  one  of  the  streets,  which,  for  want  of  pipe,  was 
left  open  for  several  days.  Whilst  so  exposed,  plaintiff,, 
Xmssing  at  night,  fell  in  and  was  hurt.  Held,  that  the 
city,  having  given  the  company  permission  to  occupy  the 
street,  was  liable  to  the  same  extent  as  if  the  ditch  had 
been  opened  by  its  own  servants,  i.  e.,  without  proof  of 
notice;  that  the  fact  that  the  city  had  obtained  from  the 
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company  an  agreement  for  securing  the  safety  of  the 
streets  did  not  do  away  with  the  city's  liability,  and  that 
the  plaintiff,  if  free  from  fault  or  negligence  on  her  part, 
might  recover  for  the  injuries  sustained,  though  she  knew 
of  the  existence  of  the  ditch  when  she  went  into  the 
street." 

In  the  light  of  the  clear  error  above  pointed  out,  we 
deem  it  unnecessary  to  consider  any  of  the  other  points 
presented  and  discussed  by  counsel  for  plaintiff.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Reversed. 

Letton,  J.,  not  sitting. 

Barnes,  J.,  dissenting. 

I  am  unable  to  concur  in  the  majority  opinion.  The  testi- 
mony in  this  case  clearly  shows  that  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  had  constructed  a  bridge 
across  Antelope  creek  several  blocks  to  the  south  and  east 
of  the  plaintiff's  premises;  that  the  bridge  was  so  con- 
structed that  the  current  of  the  creek  flowed  against  the 
west  abutment  thereof;  that  it  was  so  constructed  as  to 
properly  carry  off  all  ordinary  flood  water.  It  appears, 
however,  that,  when  the  floods  came  down  the  valley  of 
Antelope  creek,  the  height  of  the  water  was  so  great  that 
it  broke  over  the  dike  on  the  west  and  south  side  of  the 
bridge,  and  a  large  part  of  tlie  floods  flowed  down  on  the 
southwest  side  of  the  track  along  the  ditches  and  borrow 
pits  until  it  reached  a  point  near  plaintiff's  premises, 
where  that  part  of  the  flood  was  augmented  by  the  waters 
w^hich  flowed  north  and  east  from  Sixteenth  street  in  said 
city,  and  that  the  flood  waters  then  broke  over  the  Rock 
Island  tracks  in  an  immense  volume,  and  flowed  into  the 
plaintiff's  shops  to  the  depth  of  about  three  feet;  that  such 
condition  existed  for  a  considerable  time  before  the  con- 
duits under  O  and  N  streets  were  filled  up,  and  before  the 
waters  overflowed  the  channel  of  Antelope  creek. 

The  defendant  also  introduced  testimony  which  showed 
that,  when  the  flood  of  May  17,  1909,  occurred,  there  was 
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an  unusual  and  excessive  rainfall,  which  amounted  to 
about  4.7  of  an  inch  within  a  very  short  tinie,  and,  when  the 
flood  waters  came  down  the  Antelope  creek  valley  from 
the  south,  there  was  a  wall  of  water,  which  the  witnesses 
described  as  something  over  3  feet  in  height,  which  cov- 
ered the  whole  valley.  Defendant's  testimony  also  showed 
that,  when  the  flood  of  August  29,  1910,  occurred,  there 
was  a  rainfall  of  something  over  8  inches  over  the  area 
drained  by  the  Antelope  creek,  and  that  the  floods  in  ques- 
tion were  the  greatest  and  highest  ever  known  to  occur  in 
the  Antelope  vulley  within  the  memory  and  experience  of 
the  oldest  inhabitants  of  the  city.  The  evidence  shows 
that  the  railroad  bridge  above  mentioned  was  not  erected 
on  any  street,  highway  or  public  ground  of  the  city,  but 
was  constructed  on  private  property  purchased  or  con- 
demned by  the  Rock  Island  Railway  Company,  and  was 
erected  under  the  supervision  of  the  sanitary  drainage 
district.  The  city,  therefore,  had  no  jurisdiction  over  the 
matter,  and  should  not  be  held  liable  for  the  negligent  con- 
struction of  the  bridge,  if  such  construction  was  n^li- 
gent. 

In  constructing  and  operating  the  railroad,  the  com- 
pany was  acting  for  itself,  and  not  for  the  city.  It  was  no 
more  the  city's  agent  than  is  an  individual  licensed  by^ 
ordinance  or  resolution  to  engage  in  some  legitimate  pri- 
vate business  requiring  such  license  or  authority.  If  the 
railroad  company  disobeyed  the  law,  or  was  negligent  in 
building  or  operating  its  road,  the  city  was  no  more  re- 
sponsible therefor  than  it  would  be  for  the  tort  of  a  pri- 
vate individual  in  the  pursuit  of  his  business.  City  of 
Denver  v,  Bayer ,  7  Colo.  113 ;  Bancroft  v.  City  of  San  Diego , 
120  Cal.  432;  Murphy  v.  City  of  Chicago,  29  111.  279;  Pur- 
inton  V.  Somerset,  174  Mass.  556.  The  evidence  on  this 
question  alone  was  sufficient  to  authorize  the  jury  to  re- 
turn a  verdict  for  the  defendant. 

Again,  the  jury  were  correctly  instructed  that,  if  the 
floods  of  which  the  plaintiff  complained,  were  caused  by 
such  unusual  and  extraordinary  rainfalls  as  amounted  in 
law  to  an  act  of  God,  then  they  should  find  for  the  defend- 
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ant.  As  I  Tiew  the  evidence  in  this  case,  it  was  not  only 
amply  sufficient,  but  as  a  matter  of  fact  required  the  jury 
to  return  a  verdict  in  favor  of  the  city. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the 
judgment  of  the  district  court  should  be  affirmed. 

Hamer^  J.,  concurs  in  this  dissent. 


Tames  Ushee,  appellee,  v.  American  Smelting  &  Refin- 
ing Company,  appellant. 

Filed  January  2,  1915.    No.  17»896. 

1.  liaster  and  Senrant:  Injttby  to  Sebvant:  DEFEcnrfe  Maghieiebt: 
Assumption  of  Risk.  It  is  the  settled  rnle  In  this  state  that  where 
a  servant,  In  obedience  to  the  requirements  of  his  master,  uses 
and  operates  machinery  which,  though  defective,  is  not  of  such 
dangerous  character  that  it  may  not  with  reasonable  probability 
be  safely  used  by  the  exercise  of  reasonable  skill  and  caution,  he 
does  not,  as  a  matter  of  law,  assume  the  risk  of  injury  resulting 
from  the  master's  negligence. 

2.  App^:  Instructions.  An  instruction  containing  an  Inaocnnte 
explanation  of  terms  correctly  used  therein  will  not  require  a 
reversal  of  the  Judgment,  unless  it  appears  that  such  inaccuracy 
probably  caused  the  instruction  to  mislead  the  Jury. 

3.  Instructions  requested  by  defendant,  and  referred  to  in  the  opin- 
ion, held  properly  refused. 

4.  Master  and  Servant:  Injuby  to  Servant:  Sufficiency  of  'Eyiixs(X 
The  evidence  examined,  and  set  out  in  the  opinion,  held  suffldeat 
to  require  the  sul>mi8sion  of  the  case  to  the  Jury  and  to  sustatai 
the  verdict  rendered  thereon. 

6.  :  :  Tbial:  Verdict:  Inconsistency.    In  an  action  for 

personal  injuries  by  a  servant  against  his  master  and  its  foreman 
Jointly,  where  the  principal  negligence  alleged  is  that  of  the 
master  alone,  a  verdict  in  favor  of  the  foreman  and  againat  the 
master  will  not  be  set  aside  on  the  ground  that  it  is  inconsistent, 
unless  it  is  made  to  appear  that  plaintiff  would  not  have  recdTed 
the  injury  for  which  he  seeks  to  recover  but  for  the  ne^igence  of 
the  foreman. 
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Appeal  from  the  district  court  for  Douglas  county : 
Lee  S.  Estelle^  Judge.    Affirmed. 

Montgomery,  Hall  &  Young,  for  appellant. 

James  (ySara,  James  C.  Kinsler  and  Crofoot  &  Scott, 
contra. 

Pawcett,  J. 

Action  in  the  district  court  for  Douglas  county  for  per- 
fional  injuries.  Verdict  and  judgment  in  favor  of  defend- 
ant Wolfe  and  against  defendant  American  Smelting  & 
Refining  Company,  from  which  it  appeals.  Defendant 
Wolfe  not  being  a  party  in  this  court,  the  singular  number 
will  be  used  in  referring  to  the  appealing  defendant 

The  second  amended  petition,  upon  which  the  case  was 
tried,  alleges  substantially :  That  the  defendant  corpora- 
tion was  at  the  time  complained  of  operating  its  smelting 
and  refining  plant  in  the  city  of  Omaha,  and,  that  defend- 
ant Wolfe  was  its  foreman  or  superintendent;  that  plain- 
tiff "was  employed  by  the  defendant  corporation  as  a 
jnotorman,  and  was  required  by  the  defendants  to  operate 
R  certain  electrical  motor  car  furnished  and  used  by  the 
defendant  corporation  for  the  purpose  of  moving  ores  and 
metals  from  one  part  to  another  of  its  said  smelting 
plant;"  that  the  car  was  defectively,  dangerously  and 
negligently  constructed,  and  that  it  was  an  unsafe  and 
dangerous  place  in  which  to  perform  the  work  required  of 
plaintiff.  It  then  describes  the  construction  of  the  car, 
its  defective  condition  from  use,  and  the  manner  in  which 
the  electric  current  used  to  operate  it  passed  from  an  over- 
head trolley  wire  throijgh  an  uninsulated  iron  trolley 
down  to  and  through  the  jnotor  of  the  car,  the  manner  in 
which  the  trolley  was  attached  to  the  fioor  of  the  car,  and 
the  close  proximity  of  the  point  where  it  was  attached  to 
the  place  where  plaintiff  was  required  to  sit  while  operat- 
ing the  car;  and  alleges  that  the  accident  was  caused  by 
the  defective  condition  of  the  car,  and  that  his  injuries  re- 
sulted from  its  dangerous  construction.   . 
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The  defendant  answered,  admitting  its  corporate  capac- 
ity, the  business  in  which  it  was  engaged,  that  defendant 
Wolfe  was  a  foreman,  and  that  plaintiff  was  employed  in 
operating  the  motor  car,  all  at  the  time  of  the  accident; 
denies  every  other  allegation  in  the  petition ;  pleads,  in  de- 
tail, contributory  negligence  and  assumption  of  risk,  and 
alleges  that  the  car  and  its  appliances  and  equipment  were 
reasonably  safe  and  fit  for  the  purpose  for  which  they 
were  designed  and  used,  and  were  those  generally  and 
commonly  used  in  the  business  in  and  about  which  plain- 
tiff w^as  employed.  It  then  pleads  an  alleged  settlement; 
but,  as  nothing  on  that  account  is  claimed  in  its  brief  here^ 
that  portion  of  the  answer  need  not  be  referred  to.  The 
reply  denies  and  explains  si)ecifically  the  several  acts  of 
contributory  negligence  alleged  in  defendant's  answer;  al- 
leges that  prior  to  the  date  when  he  was  -injured  he  called 
the  attention  of  defendant  Wolfe  and  of  the  defendant 
corporation  to  the  fact  that  the  brake  shoes  were  worn  too 
thin  to  hold  the  car  in  going  down  grade,  but  defendants 
assured  him  that  the  car  was  safe,  and  that  he  could  go  on 
and  use  it  with  safety ;  that  he  relied  upon  the  ajssurance» 
that  the  car  could  be  safely  used,  and  continued  to  use  it 
until  he  received  the  injuries  complained  of;  that,  when 
he  was  struck  by  the  iron  arm  projecting  from  the  trolley 
pole,  he  received  an  electrical  shock  of  250  volts  pressure^ 
which  came  through  the  uninsulated  trolley  pole  and  iron 
arm  projecting  therefrom. 

As  we  view  the  case,  the  material  assignments  of  error 
are :  Insufficiency  of  the  evidence ;  whether  or  not  defend- 
ant  assumed  the  risk;  whether,  under  the  pleadings  and 
evidence,  the  defendants  are  so  joined  that  the  verdict 
against  the  appealing  defendant*  is  so  inconsistent  with 
the  verdict  in  favor  of  its  codefendant  that  it  cannot  be 
sustained;  and  the  rulings  upon  the  instructions. 

We  shall  not  attempt  to  set  out  the  evidence  in  extenso, 
nor  attempt  to  discuss  the  weight  of  the  evidence  offered 
by  defendant  in  opposition  to  that  oflFered  by  plaintiff,  but 
will  go  into  it  only  far  enough  to  discover  whether  or  not 
there  was  sufficient  evidence  to  take  the  case  to  the  jury. 
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If  SO,  then  that  question  must  be  considered  settled.    The 
evidence  shows  that  in  its  smelting  plant  defendant  was 
using  two  cars  for  moving  ores  and  metals  to  and  from 
different  places  in  its  large  plant;  that  one  car,  which' 
plaintiff  says  he  used  most  of  the  time,  had  a  cupola  over 
it  from  which  the  trolley  pole  extended  upward  to  the 
trolley  wire.    It  will  be  seen  at  a  glance  that  with  this 
kind  of  a  car  the  accident  which  happened  to  plaintiff 
could  never  have  occurred.    The  car  which  plaintiff  was 
using  at  the  time  of  his  injury  was  a  metal  car  without^ 
so  far  as  the  evidence  shows,  any  wood  in  its  construction. 
The  floor  of  the  car  was  metal,  the  seat,  provided  for  the 
operator  to  use  while  operating  the  car,  was  metal.    The 
trolley  pole  and  the  arm  extending  therefrom  and  the  coil 
spring  were  all  metal.    There  was  no  insulation  anywhere 
about  the  car — ^not  even  a  wooden  seat  for  the  operator  to 
sit  upon,  or  a  wooden  platform  on  which  to  rest  his  feet. 
The  trolley  pole,  made  of  a  piece  of  iron  gas  pipe,  was  fast- 
ened to  the  metal  floor  of  the  car  upon  a  metal  base  about 
two  feet  high,  which  base  was  within  the  distance  of  about 
two  feet  from  where  the  operator  was  required  to  sit.    It 
seems  to  us  that  defendant  was  chargeable  with  notice  of 
the  fact  that  in  putting  such  a  car  in  use  in  its  plant  it  was 
exi>osing  its  employee,  who  should  be  called  upon  to  op- 
erate it,  to  serious  danger  whenever  an  accident  might  oc- 
cur which  would  cause  the  disarrangement  of  the  connec- 
tion of  the  car  with  the  overhead  wire  carrying  the  electric 
current.    It  also  knew  that  the  brake  appliances  required 
for  the  control  of  the  car  when  running  down  the  grade^ 
which  was  so  steep  that  there  was  a  drop  of  9  in  150  feety 
were  so  defective  that  they  would  not  control  the  car. 
When  the  attention  of  defendant's  foreman  was  called  to 
this  condition  of  the  car,  he  made  no  promise  of  repair, 
but  told  plaintiff  that  he  could  control  the  car  by  reversing 
the  electric  current.    The  foreman,  while  upon  the  witness- 
stand  at  the  trial,  still  insisted  that  such  was  the  fact. 
He  testified  that  the  car  could  be  controlled  by  reversing 
the  electric  current,  even  if  there  had  been  no  brakes  at 

97Neb.34 
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all  upon  it.  He  also  insisted,  while  upon  the  witness- 
stand,  that  the  ear  was  a  perfectly  safe  appliance  for  the 
purpose  for  which  it  was  being  used,  and  the  only  fact 
claimed  as  negligence  on  the  part  of  the  plaintiflf  was  that, 
after  he  had  nlade  his  trip  up  the  grade  referred  to,  and 
deposited  his  load,  he  started  back  down  the  grade  with- 
out reversing  his  trolley  pole.  The  foreman  testified  that, 
in  running,  the  trolley  pole  should  always  slope  upward  to 
the  rear  so  that  it  would  "trail,"  but  that,  when  plaintiflf 
came  down  the  grade  at  the  time  of  the  accident,  his  trol- 
ley pole  was  extending  upward  toward  the  front;  that  it 
was  plaintiflPs  duty,  when  he  had  deposited  his  load,  be- 
fore returning  to  reverse  the  trolley  and  have  it  trail,  go- 
ing down,  just  as  it  had  done  going  up.  He  admits,  how- 
ever, on  cross-examination  that  he  had  frequently  seen  the 
men  going  down  the  grade  without  reversing  the  trolley. 
Plaintiflf  testified  that  at  one  time  during  his  employment 
the  trolley  could  have  been  reversed  at  the  top  of  the  grade 
before  returning,  as  there  was  plenty  of  room  to  get  around 
the  car  and  swing  the  trolley  around,  but  that  by  reason 
of  building  some  walls  around  the  furnaces,  and  on  ac- 
count of  a  switch  engine  knocking  out  a  bridge  that  at  one 
time  stood  there,  there  was  thereafter  not  room  enough  to 
get  around  and  turn  the  trolley.  In  this  he  is  somewhat 
corroborated  by  one  witness  for  the  defendant,  who  testi- 
fied that  he  had  seen  the  trolley  pole  turned  at  the  top  of 
the  incline,  but  that  it  might  have  been  when  the  bridge 
was  there.  That  the  car  was  not  a  safe  appliance  is  shown 
by  the  fact  that,  notwithstanding  plaintiff  applied  both  the 
brakes  and  the  current,  as  he  testified,  yet  the  car  did 
run  away  and  the  accident  did  occur. 

It  is  contended  that  there  is  no  evidence  that  plaintiff 
received  any  electric  current  in  his  body,  and  hence  he  suf- 
fered no  damage  beyond  the  mere  blow  upon  his  cheek  by 
the  arm  extending  from  the  pole.  We  think  the  evidence 
is  ample  to  take  the  case  to  the  jury  on  that  point.  Plain- 
tiff, who  since  the  injury  has  taken  a  course  in  electrici^, 
fitting  himself  for  an  electrical  engineer,  testifies  unquali- 
fiedly that  he  did  receive  the  electric  current  in  and 
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through  his  body  by  coming  in  contact  with  the  trolley  or 
the  metal  arm  extending  from  it.  At  least  one  physician 
who  examined  him  testified  that,  no  other  cause  being  ap- 
parent for  the  condition  in  which  he  found  plaintiff,  he 
must  assume  that  his  weakened  condition  was  the  result 
of  haying  received  the  electric  shock  complained  of.  It 
is  said  that,  if  he  had  received  this  shock  at  the  time  his 
cheek  came  in  contact  with  the  metal  arm,  a  bum  would 
have  been  discernible ;  but  the  evidence  shows  that  that  is 
not  always  true.  So  that  from  any  view-point  it  seems  to 
us  there  was  sufficient  evidence  to  go  to  the  jury  on  the 
question  of  defendant's  negligence  as  to  the  character  of 
the  appliance,  as  to  the  place  where  plaintiff  was  required 
to  work,  and  as  to  his  having  received  the  injury  com- 
plained of,  without  fault  on  his  part. 

This  brings  us  to  the  question  of  assumption  of  risk. 
It  is  contended  that  plaintiff  knew  the  condition  of  the 
car  both  as  to  its  imperfect  brake  shoes  and  the  unin- 
sulated character  of  all  of  its  parts,  and  that  by  continu- 
ing in  his  employment  without  any  promise  of  alteration 
or  repairs  he  assumed  the  risk  and  cannot  recover.  The 
question  of  continuing  without  promise  of  repairs  is  not 
within  the  issues,  nor  claimed  by  plaintiff  in  his  testimony. 
We  think  this  point  is  controlled  by  8ioux  City  d  P.  R. 
Co,  V.  Finlayson^  16  Neb.  578,  and  the  cases  decided  subse- 
quently thereto,  based  upon  and  approving  that  case.  The 
Finlayson  case  was  expressly  followed  in  Lee  v.  Smart,  45 
Neb.  318,  DehfUng  v.  Detroit  Bridge  d  Iron  Works,  46 
Neb.  556,  and  Sapp  v.  Christie  Bros.,  79  Neb.  701.  In  Deh- 
ning  v.  Detroit  Bridge  d  Iron  Works,  supra,  the  second 
and  third  paragraphs  of  the  syllabus  are  as  follows :  ^^ (2 ) 
An  employee  assumes  the  risks  arising  from  defective  ap- 
pliances used  or  to  be  used  by  him,  or  from  the  manner  in 
which  a  business  in  which  he  is  to  take  part  is  conducted, 
when  such  risks  are  known  to  him,  or  apparent  and  ob- 
vious to  persons  of  his  experience  and  understanding,  if  he 
voluntarily  enters  into  the  employment  or  continues  in  it 
without  complaint  or  objection  as  to  the  hazards. 
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"(3)  The  above  rule  has  been  modified  in  this  state  as 
follows :  Where  the  servant,  in  obedience  to  the  re<iuire- 
ments  of  his  master,  incurs  the  risk  of  machinery  "Or  ap- 
pliances which,  although  dangerous,  are  not  of  such  char- 
acter that  they  may  not  be  safely  used  by  the  exercise  of 
reasonable  skill  and  caution,  he  does  not,  as  a  matter  of 
law,  assume  the  risk  of  injury  from  accident  resulting  from 
the  master's  negligence.'  Siotuv  City  &  P.  R.  Co.  v.  Finlay- 
son,  16  Neb.  578;  Lee  v.  Smwrt,  45  Neb.  318." 

While  the  three  cases  last  above  cited  are  based  upon  the 
rule  announced  in  paragraph  5  of  the  syllabus  in  the  Fin- 
layson  case,  there  is  an  inaccuracy  in  their  statement  of 
the  rule  there  announced.    In  the  Finlayson  case  the  lan- 
guage used  in  the  latter  part  of  the  syllabus  is :    ^^And  the 
employee,  in  obedience  to  the  requirements  of  the  em- 
jSloyer,  uses  and  operates  such  dangerous  machinery  care- 
fully and  skilfully,  believing  there  is  no  immediate  dan- 
ger, and  when  it  is  reasonably  probable  it  can  be  safely 
operated  with  such  care,  the  employee  does  not  assume  the 
risk."    This  statement  is  accurate  and  consistent    The  in- 
accuracy in  quoting  the  syllabus  in  the  later  cases  consists 
in  omitting  the  language  that  where  the  employee  uses 
such  dangerous  machinerj^  when  it  "is  reasonably  proba- 
ble" it  can  be  safely  operated  with  such  care.    The  inac- 
curacy pointed  out  does  not,  however,  show  any  inclina- 
tion on  the  part  of  the  court  to  depart  from  the  rule  as 
announced  in  the  Finlayson  case.     So  that,  from  the  de- 
cision in  that  case,  in  1884,  to  8app  v,  Christie  Bros.,  iu 
1907,  the  modification  to  which  attention  is  called  in  the 
Dehning  case  may  be  said  to  have  been  the  unbroken  rule 
in  this  state.    We  are  not  willing  to  recede  from  it  now. 
As  said  in  Thomsen  v.  Jobst,  93  Neb.  375 :    "It  is  difficult 
to  perceive  how  these  former  cases  can  be  distinguished 
from  the  case  at  bar.    If  the  defendant  is  not  allowed  to 
assert  assumption  of  risk  or  contributory  negligence  be- 
cause he  has  promised  to  remedy  the  defect  in  the  dan- 
gerous implement,  and  so  induces  the  plaintiff  to  continue 
its  use,  why  should  he  be  allowed  to  rely  upon  such  de- 
fenses when  he  has  insisted  that  the  plaintiff  shall  continue 


Vol.  97]  SEPTEMBEE  TERM,  1914.  533 

Usher  v.  American  Smelting  A  Refining  Go. 

to  use  the  dangerous  implement,  and  has  induced  him  to 
do  80  by  a  threat  of  this  nature,  and  not  only  that,  but 
has  stood  by  and  directed  him  in  the  dangerous  use  of  the 
implement."  While  in  some  of  the  former  cases  there  was 
a  promise  of  repair,  in  the  case  at  bar  there  was  an  assur- 
ance of  safety,  \iz.,  that  the  car  could  be  controlled  by 
reversing  the  electric  current.  Plaintiff  relied  upon  this 
assurance  and  continued  to  use  the  car,  as  "directed"  by 
the  foreman.  That  he  neither  assumed  the  risk  nor  was 
guilty  of  contributory  negligence  in  so  doing  is  amply  sus- 
tained by  the  case  above  cited,  and  by  Anderson  v.  Pitt 
Iron  Mining  Co.,  103  Minn.  262;  HurUey  v.  Patterson  d 
Co.,  116  La.  736,  41  So.  54;  Galveston,  H.  &  S.  A.  R.  Co, 
V.  Puente,  30  Tex.  Civ.  App.  246,  70  S.  W.  362;  Ooldthorpe 
V.  Clark-Bicker  son  Lumber  Co.,  31  Wash.  467;  Alabama 
Consolidated  C.  &  I.  Co.  v.  Heald,  171  Ala.  263.  We  think 
the  rule  announced  aptly  fits  the  case  at  bar.  According 
to  plaintiff's  testimony  the  car  he  was  called  upon  to  use 
was  defective  and  in  a  sense  dangerous,  but  he  was  assured 
by  his  employer  that,  notwithstanding  its  defective  condi- 
tion, it  could  be  used  with  safety.  He  continued  to  use  it 
safely  for  about  another  month,  and  then,  while  using  it 
with  reasonable  skill  and  caution,  he  received  the  injury 
complained  of.  We  therefore  hold  that  in  so  doing  he  did 
not,  as  a  matter  of  law,  assume  the  risk  of  injury  from  the 
accident  which  resulted  from  the  master's  negligence. 

Instruction  No.  6,  given  by  the  court,  which  was  com- 
plained of,  is  as  follows :  "The  plaintiff,  while  in  the  em- 
ploy of  defendant  company,  assumed  all  the  risks  of  injury 
that  were  ordinarily  incident  to  the  employment  in  which 
he  w^as  engaged ;  and  he  also  assumed  the  risk  incident  to 
the  use  of  defective  appliances,  provided  such  defects  were 
open  and  obvious,  and  plaintiff  knew,  or  by  the  exercise  of 
reasonable  care  should  have  known  and  appreciated,  the 
danger  incident  to  the  use  of  such  defective  appliances; 
and,  if  you  believe  from  the  evidence  that  his  injuries,  if 
any  he  received,  grew  out  of  a  risk  that  was  ordinarily  in- 
cident to  his  employment,  or  were  the  result  of  defects 
which  were  open  and  obvious,  and  that  plaintiff  knew  and 
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appreciated,  or  by  the  exercise  of  reasonable  care  should 
have  known  and  appreciated,  the  danger  of  using  and  op- 
erating the  car,  then  j'our  verdict  should  be  for  defend- 
ants. By  the  use  of  the  expression  *risk  ordinarily  inci- 
dent to  the  employment'  and  'defects  open  and  obvious'  is 
meant  a  risk  of  injury  that  does  not  arise  or  grow  out  of  any 
act  of  negligence  on  the  part  of  defendants.  The  employee 
does  not  assume  a  risk  created  by  any  act  of  negligence  of 
an  employer." 

While  this  explanation  of  the  two  terms  quoted  is  not 
strictly  accurate  nor  exactly  within  the  rule  announced 
in  the  Finlayson  and  other  cases  cited,  it  is  not  so  inaccu- 
rate or  erroneous,  when  taken  in  connection  with  the 
main  part  of  the  instruction,  as  to  warrant  us  in  hold- 
ing that  it  was  prejudicially  erroneous. 

Instruction  No.  1,  requested  by  defendant,  was  properly 
refuse.  It  did  not  respond  to  either  the  pleadings  or  the 
evidence,  but  ij9  based  upon  a  case  where  there  has  been 
a  promise  to  repair  a  defective  appliance,  which  promise 
was  not  kept  Instruction  No.  2  would  have  told  the  jury 
that  the  defendants  were  not  required  to  furnish  plaintiff 
the  newest  or  safest  motor  car  and  machinery  and  appli- 
ances for  the  performance  of  the  work  in  which  he  was 
engaged;  that  if  the  car  and  its  appliances  were  reason- 
ably safe  and  fit  for  the  performance  of  the  work,  and  if 
the  plaintiff  in  the  execution  of  his  work  "could  have  used 
such  car  and  appliances  and  equipment  with  reasonable 
safety  to  himself  by  the  exercise  of  ordinary  care  on  his 
part,  then  the  defendants  are  not  liable."  This  instruction 
would  completely  nullify  the  rule  laid  down  in  the  FifUay- 
son  case.  It  was  properly  refused.  Instruction  No.  3 
contains  the  same  vice  as  instruction  No.  1,  already  re- 
ferred to,  and  was  properly  refused.  By  instruction  No.  4 
the  court  was  asked  to  tell  the  jury  tiiat,  if  they  found 
the  car  and  its  appliances  and  equipment  were  reasonably 
safe  for  the  work  in  which  plaintiff  was  engaged,  and 
were  those  commonly  and  generally  used  for  such  work 
and  were  not  defective,  then  the  plaintiff  cannot  recover. 
In  announcing  the  rule  which  defendant  was  seeking  to 
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invoke  by  this  instruction,  the  courts  never  intended  to 
hold  that  appliances  in  common  and  general  use  for  cer- 
tain work  applied  where  such  appliances  were  defective. 
The  use  of  the  ybtj  best  known  appliances  will  not  pro- 
tect a  master  if  they  are  permitted  to  become  so  defective 
that  they  will  no  longer  safely  do  the  work  for  which  they 
are  being  used.  The  evidence  shows  that  there  was  no 
general  system  of  inspection  of  the  cars  or  other  appli- 
ances used  in  this  plant,  but  that  they  were  only  repaired 
when  something  went  wrong  with  them.  Even  then  it  was 
not  done  in  this  case. 

This  brings  us  to  the  only  remaining  question :  Whether, 
under  the  pleadings  and  evidence,  the  defendants  are  so 
joined  that  the  verdict  against  the  appealing  defendant  is 
so  inconsistent  with  the  verdict  in  favor  of  its  codefendant 
that  it  cannot  be  permitted  to  stand,  but  that*  defendant 
is  entitled  to  a  like  judgment  as  was  entered  in  favor  of 
its  codefendant.    This  is  not  a  case  where  the  appealing 
defendant  could  not  be  guilty  of  the  negligence  charged 
unless  its  foreman  was  also  guilty.    If  the  pleadings  and 
evidence  showed  that  the  negligence  of  the  foreman  alone 
was  the  proximate  cause  of  the  injury,  and  that  plaintifif 
could  not  have  been  so  injured  but  for  the  negligence  of 
the  foreman,  there  might  be  some  grounds  for  the  conten- 
tion ;  as  where  a  locomotive  engine  runs  over  a  person  and 
kills  him,  and  the  railroad  company  and  engineer  are  pro- 
ceed^ against  jointly  for  the  damage,  and  the  charge  of 
negligence  is  that  the  engineer  recklessly  and  negligently 
ran  his  engine  over  the  deceased.     There  are  authorities 
which  hold  that  in  such  a  case  a  verdict  releasing  the  en- 
gineer would  release  the  company,  for  the  reason  that  the 
only  act  of  negligence  alleged  against  either  was  the  neg- 
ligent act  of  the  engineer  himself.    But  here  the  principal 
negligence  alleged  was  that  of  the  defendant  company  in 
furnishing  a  defective  and  unsafe  appliance  for  use  by  its 
employee  and  an  unsafe  place  for  the  employee  to  do  the 
work.    This  was  purely  the  negligence  of  the  master  and 
not  the  negligence  of  its  foreman.    Even  if  the  foreman  had 
told  plaintiff  to  run  the  car,  this  would  not  have  amounted 
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to  more  than  a  concurrent  act  of  negligence  on  the  part 
of  the  foreman,  and  the  rule,  we  think,  is  well  settled  that 
an  injury  to  one  by  the  joint  agency  or  cooperation  of  sev- 
eral persons,  or  done  contemporaneously  by  them,  even 
though  without  concert,  renders  them  liable  jointly  and 
severally ;  and  the  mere  fact  that,  in  an  action  where  sev- 
eral persons  are  proceeded  against  jointly  for  a  wrong, 
one  of  the  joint  tort-feasors  is  released  will  not  release 
the  others,  and  the  verdict  against  them  will  be  sustained. 
1  Oooley,  Torts  (3d  ed.)  sec.  'lee,  p.  247;  Walton,  Witten 
d  Graham  v.  Miller^ s  Adm^x,  109  Va.  210;  Cleveland,  C, 
C.  d  St.  L.  R.  Co.  V.  Hilligo88, 171  Ind.  417;  Cuddy  v.  Horn, 
46  Mich.  596;  Flaherty  v.  Minneapolis  d  8t.  L.  R.  Co.,  39 
Minn.  328;  Corey  v.  Havener,  182  Mass.  250. 

Upon  consideration  of  the  whole  record,  we  are  unable 
to  discovel*  prejudicial  error.  The  judgment  of  the  district 
court  is  therefore 

Affirmed. 

Reese,  C.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Corn  Exchange  National  Bank,  appellee,  v.  Ochiare 
Orchards  Company  ;  Henry  G.  Harte  et  al.,  appel- 
lants. 

Filed  January  2,  1915.    No.  17,836. 

1.  Trial:  Instructions:  Issues.  When  the  trial  court  instructs  the 
Jury  as  to  what  issues  are  submitted  for  their  determination,  it 
is  not  required  that  the  court  should  tell  the  Jury  the  reason  for 
so  limiting  the  issue. 

2.  Evidence:  Contents  of  Written  Instru^ient.  It  is  not  competent 
to  prove  by  a  witness  on  the  stand  the  contents  of  a  paper  which 
he  holds  in  his  hands  while  testifying. 

3.  Witnesses:  Impeachment.  It  is  not  competent  to  question  a  wit- 
ness as  to  immaterial  matters  for  the  purpose  of  laying  a  founda- 
tion for  impeachment. 

4.  Trial:  Misconduct  of  Jury.  A  Juror  must  not  state  to  his  fellow 
jurors   material   facts   not  in   evidence  but  within   his  personal 
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knowledge.  If  a  juror  states  in  the  jury  room  that  he  Is  expert  in 
matters  of  handwriting  and  can  determine  a  disputed  fact  from 
an  inspection  of  papers  in  evidence  or  declares  that  a  party 
to  the  suit  is  liable  because  of  some  fact  proved  that  would  not, 
as  matter  of  law,  justify  such  finding,  this  does  not  constitute 
such  misconduct  of  the  jury  as  requires  a  reversal.  Assertions 
of  opinion  and  boasting  of  ability  or  expert  knowledge  are  said 
to  "inhere  in  verdicts/'  and  the  law  will  not  regard  such  matters 
as  misconduct. 

Appeal  from  the  district  court  for  Douglas  county: 
Oborgb  a.  Day,  Judge.    Affirmed. 

T.  W.  Blackburn,  for  appellants. 
Smythy  Smith  &  Schally  contra. 
SSDGWIGK,  J. 

The  Oehlare  Orchards  Company  executed  and  delivered 
its  four  promissory  notes  to  four  several  parties,  one  of 
them  being  to  one  Cummings.  The  note  to  Cummings  was 
indorsed  by  the  defendants  Henry  G.  Harte  and  John  H, 
Harte,  and  also  by  Mr.  Cummings.  Mr.  Cummings  sold  the 
note  to  the  plaintiff  bank,  and  afterwards  the  bank  brought 
this  action  thereon  against  the  company  and  the  three  in- 
dorsers  in  the  district  court  for  Douglas  county.  Cummings 
was  not  served  with  process.  The  action  proceeded  against 
the  other  defendants,  and  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.  The  defendants  Henry  Q.  Harte 
and  John  H.  Harte  ha^^e  appealed. 

When  the  note  was  offered  in  evidence,  there  appeared 
on  the  back  thereof,  over  the  signatures  of  the  appellants, 
the  following  indorsement:  "Notice  of  nonpayment  and 
protest  and  demand  for  payment  is  hereby  waived  by  the 
indopsers  hereof.^'  The  defense  was  that  the  defendants 
were  not  notified  of  the  dishonor  of  the  paper  as  the  law 
merchant  requires,  and  that  the  above  quoted  waiver  of 
such  notice  was  not  on  the  paper  when  these  defendants 
indorsed  the  same,  but  was  placed  thereon  afterwards  with- 
out the  knowledge  or  consent  of  these  defendants.  The 
soiejssue  of  fact  to  be  submitted  to  the  jury  was  whether 
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the  waiver  of  notice  was  placed  upon  the  paper  before  or 
after  the  indorsement  by  these  defendants.  These  defend- 
ants testified  positively  that  the  waiver  of  notice  was  not 
on  the  paper  when  they  indorsed  the  same.  Seineral  wit 
nesses  testified  as  positively  that  it  was.  If  the  issue  was 
properly  tried  and  submitted  to  the  jury  their  verdict  must 
be  conclusive. 

The  court  did  not  say  to  the  jury  that  the  defendantfl 
claimed  that  they  were  guarantors  only,  but  it  was  not 
necessary  to  tell  them  why  the  time  of  indorsing  this 
waiver  was  material.  It  was  sufficient  to  tell  them  that 
their  verdict  must  dei)end  upon  that  question. 

As  these  four  notes  were  given  at  the  same  time,  and  for 
the  same  purpose  of  providing  money  for  the  company, 
and  the  respective  parties  who  took  them  sustained  the 
same  relation  to  the  company,  the  fact,  if  it  was  a  fact, 
that  the  other  three  notes  had  no  indorsement  of  waiver 
of  notice,  although  not  directly  controlling,  might  tend  to 
support  the  contention  of  these  defendants  that  the  com- 
panion note  in  question  was  not  so  indorsed  when  signed 
by  them.  A  witness  on  the  stand  held  one  of  these  other 
notes  in  his  hand  while  testifying,  and  was  not  allowed  by 
the  court  to  state  to  the  jury  what  indorsements  were  or 
were  not  upon  the  back  of  the  note  which  he  so  held. 
The  court  was,  of  course,  right  in  this.  There  was  no 
reason  for  withholding  the  note  itself,  which  was  the  best, 
and,  under  the  circumstances,  the  only  competent,  evidence 
of  its  contents.  The  other  notes  not  being  in  evidence,' 
there  was  no  competent  evidence  that  they  were  not  in- 
dorsed with  the  same  w^aiver  of  notice.  It  was  therefore 
not  material  that  the  stenographer,  who  testified  that  she 
wrote  the  waiver  on  the  note  in  suit  before  these  defend- 
ants indorsed  the  same,  had  stated  out  of  court  that  she 
also  wrote  the  same  on  the  other  notes.  There  was  no 
oflfer  of  competent  proof  that  the  other  notes  were  not 
also  indorsed  with  the  same  waiver  of  notice. 

That  some  of  the  jurors  argued  in  the  jury  room  that 
these  defendants  would  be  liable  as  indorsers,  even  if  the 
waiver  was  not  upon  the  note  when  indorsed  by  them,  and 
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that  some  also  stated  that  they  had  experience  in  hand- 
writing and  could  tell  from  an  inspection  of  the  indorse- 
ments on  the  note  that  the  signatures  of  these  defendants 
were  placed  thereon  after  the  waiver  of  notice,  would  not 
be  such  misconduct  as  to  require  a  reversal.  These  jurors 
were  not  aBsuming  to  state  evidence  of  facts  within  their 
personal  knowledge.  They  were  stating  their  opinions  de- 
rived from  the  facts  in  evidence,  and  fortifying  those  opin- 
ions by  showing  their  ability  to  judge  such  matters.  Such 
opinions  and  discussions  of  jurors  are  matters  that  inhere 
in  the  verdict,  and  no  prejudicial  error  can  be  predicated 
thereon.  It  is  not  necessary  to  examine  the  record  to  as- 
certain whether  these  affidavits  of  the  jurors  are  properly 
preserved  in  the  record. 

This  note  was  negotiated  upon  the  strength  of  the  in- 
dorsement of  these  defendants  It  has  not  been  paid.  The 
defense  that  they  were  not  notified  of  its  dishonor  is  tech- 
nical under  the  law  merchant.  The  question  whether  they 
waived  such  notice  was  fairly  submitted  to  the  jury. 

The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 

Barnes,  PAVifcETT  and  Hamer,  JJ.,  not  sitting. 


Paul  Nickel,  appellee,  v.  Egbert  Butke,  appellant. 

Piled  January  2,  1915.    No.  17,869. 

Iflastwr  and  Servant:  Injury  to  Servant:  Evidence.  The  Judgment  is 
reTersed  because,  under  the  facts  in  evidence,  the  plaintiff  has  no 
cause  of  action  against  this  defendant. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed, 

Oreeney  Breckerrndge,  Gwrley  &  Woodroughy  for  appel- 
lant. 

Smyth,  Smith  &  Schall,  contra. 
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Sedgwick,  J. 

This  is  an  action  to  recover  personal  injuries  claimed 
to  have  been  received  through  the  negligence  of  defendant 
in  furnishing  a  defective  gasoline  engine,  which  the  plain- 
tiff was  employed  to  operate.  Judgment  for  plaintiff,  de- 
fendant appeals. 

The  petition  charged  the  defects  in  the  engine  to  be  that 
the  cylinder  was  not  properly  packed,  and  that  the  timer 
to  the  engine  was  not  pi*operly  placed  or  secured.  It  is 
alleged  that  the  plaintiff  was  informed  by  the  defendant 
before  he  began  work  that  the  engine  was  in  good  running 
order;  that  he  relied  upon  this  statement,  and,  in  attempt- 
ing to  start  the  engine  in  the  usual  and  ordinary  way,  the 
engine  started  suddenly,  causing  his  foot  to  slip  in  such  a 
position  that  it  became  crushed  and  necessitated  the  am- 
putation of  a  toe.  The  answer  admits  that  plaintiff  was 
employed  to  run  a  gasoline  hoisting  engine,  and  that  lie 
was  injured  while  in  the  defendant's  employment.  It  also 
pleads  assumption  of  risk,  contributory  negligence,  and 
makes  a  general  denial  of  all  other  allegations  not  ad- 
mitted. 

It  appears  from  the  evidence  that  a  gasoline  engine,  es- 
pecially one  with  one  cylinder,  is  dangerous  and  uncertain. 
It  is  very  important  that  one  who  assumes  to  run  one  of 
them  is  familiar  with  the  job  and  has  had  exi)erience  in  re- 
gard to  how  they  act.  The  plaintiff  was  employed  as  one 
having  had  such  experience.  He  represented  that  he  hail 
been  engaged  in  running  gasoline  engines  for  four  years. 
The  defendant  was  not  familiar  with  gasoline  engines.  He 
did  not  examine  it  himself,  but  employed  a  man,  who  had 
also  had  experience,  as  the  plaintiff  had,  to  put  it  in  order, 
and  honestly  supposed  that  it  had  been  put  in  order.  He 
so  informed  the  plaintiff,  and  the  plaintiff  knew,  or  ought 
to  have  known,  just  what  it  means  to  put  a  gasoline  en- 
gine in  order.  When  the  plaintiff  attempted  to  start  the 
engine,  it  did  not  act  regularly,  but  "puffed."  This  was 
because  the  gas  was  not  exploded  at  the  right  time,  and 
that  would  cause  it  to  run  irregularly,  with  a  jerk  and 
jam,  and  that  would  be  ample  notice  to  a  man  who  had  run 
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a  gasoline  engine  that,  unless  the  gasoline  was  low,  the 
timer  was  out  of  place.  The  plaintiff  knew  from  the  way 
this  engine  acted  when  he  first  attempted  to  ran  it  that 
there  was  something  wrong  with  the  timer.  He  says  that 
he  examined  the  engine.  He  looked  at  the  timer  and  saw 
that  it  was  in  place ;  but,  as  he  had  run  a  gasoline  engine, 
he  must  have  known  that  he  might  find  the  timer  in  place, 
and  the  moment  gas  was  exploded  in  the  cylinder,  if  the 
timer  was  loose,  as  he  now  says  it  was,  it  would  be  thrown 
out  of  place,  and  he  ought  to  have  known  at  once  that  this 
was  the  condition  here.  Nothing  else  could  possibly  cause 
it  to  act  as  the  engine  did  when  he  attempted  to  start  it. 

Again,  when  the  engine  "puffed  and  jerked"  when  he 
attempted  to  start  it,  he  should  have  known,  and  undoubt- 
edly did  know,  that  the  jerks  were  not  regular.  Some  of 
them  might  be  very  much  more  severe  than  others,  and  so 
he  should  have  prepared  himself.  If  he  persisted  in  at- 
tempting to  start  it  without  further  examination,  he  should 
have  prepared  himself  for  a  more  severe  jerk  than  any  he 
had  yet  noticed.  It  is  suggested  that  the  timer  might  have 
been  put  out  of  place  by  some  meddlers  while  the  engine 
stood  in  an  exposed  place.  If  this  was  the  case,  the  plain- 
tiff never  looked  at  the  timer  to  see  whether  it  was  in 
place  or  not,  which,  when  he  found  that  the  engine  was  not 
starting  regularly,  was  gross  negligence  on  his  part. 

It  is  not  necessary  to  discuss  the  other  errors  assigned. 
It  is  an  unfortunate  thing  that  the  plaintiff  had  his  toe 
mashed.  Of  course,  he  did  not  intend  to  hurt  himself,  and 
perhaps  there  should  be  some  fund  prepared  from  which 
such  damages  could  be  realized,  but  under  the  law  this 
employer  is  not  liable. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 

liESTTON,  J.,  dissenting. 

At  the  time  the  plaintiff  was  employed,  defendant  stated 
to  him  specifically  that  the  engine  was  in  good  running 
order,  all  he  had  to  do  was  to  put  oil  cups  on  and  get  some 
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gasoline,  and  told  him  to  start  the  engine  that  afternoon. 
He  relied  upon  this  statement,  and  attempted  to  start  the 
engine  without  going  over  it  and  examining  all  its  parts. 
Nickel  only  assumed  the  risk  which  would  arise  from  the 
operation  of  a  gasoline  engine  which  was  in  good  running 
order.  If  he  had  been  told  to  overhaul  the  engine  and 
examine  it  before  starting  it,  or  had  been  told  that  the 
timer  was  out  of  place,  and  had  then  proceeded  to  operate 
it  without  adjustment,  he  w^ould  have  assumed  the  risk. 

The  testimony  as  to  the  assurance  to  plaintiff  by  the 
defendant  that  the  engine  was  in  good  running  order  is 
undisputed.  By  making  this  unqualified  statement,  we 
think  the  employer,  and  not  the  workman,  who  had  no 
knowledge  of  the  fact,  took  the  risk  that  the  engine  had 
not  been  tampered  with  during  the  length  of  time  it  had 
been  standing  in  the  public  street  The  servant  relied  up- 
on this  assurance,  and  therefore  refrained  from  making  an 
examination.  Having  thus  rested  upon  his  employer's 
statement,  w^hich  under  these  circumstances  he  had  a  right 
to  do,  he  was  entitled  to  recover  if  he  was  injured  through 
a  hidden  defect.  Hedin  v.  IforthweHem  Knitting  Co.,  149 
N.  W.  (Minn.)  541,  and  cases  cited. 

Reese,  C.  J.,  and  Rose,  J.,  concur  in  this  dissent 


John  F.  Reams,  appellee,  v.  Albert  W.  Sinclair, 
appellant. 

Filed  Januabt  Z,  1915.    No.  17,873. 

1.  Judgment:  Res  Judicata:  Direction  op  Verdict.  In  a  law  action, 
if  the  parties  submit  their  case  for  the  determination  of  the 
court  upon  defendant's  motion  to  direct  a  verdict  in  his  favor, 
a  verdict  so  directed  and  judgment  thereon  will  be  res  judicata 
of  the  issues  in  the  case. 

2.  Trial:  Direction  of  Verdict:  Reception  of  Further  Evidkkce. 
Upon  ruling  in  defendant's  favor  upon  such  motion,  the  court  m&y 
in  its  discretion  allow  the  plaintiff,  upon  his  request,  to  introduce 
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further  evidence,  and  will  do  so  when  It  appears  that  Justice  re- 
quires such  action. 

3.  Judgment:  Res  Judicata:  Dibectxon  of  Vebdict.  If,  upon  such 
motion,  the  plaintiff  makes  no  request  to  be  allowed  to  proceed 
further  in  the  case,  but  appeals  to  this  court  from  the  Judgment, 
entered  upon  such  verdict,  he  will  not  afterwards  be  allowed  to 
litigate  the  issue  Involved  in  such  action. 

4.  Ejectment:  Pleading  ako  Proof.  In  an  action  of  ejectment,  the 
plaintiff  must  allege  and  prove  a  legal  title  and  right  of  posses- 
sion. 

6.  Judgment:  Res  Jttdicata:  Ejectment.  If  an  action  in  ejectment 
is  decided  for  defendant  because  a  writing  relied  upon  by  plaintiff 
as  a  conveyance  in  his  chain  of  title  is  construed  to  be  insufficient 
for  that  purpose,  such  Judgment  will  not  be  a  bar  to  a  subsequent 
action  In  equity  in  which  it  is  alleged  and  proved  that  the  said 
writing  transferred  to  the  grantee  named  therein  an  equitable 
right  to  the  land  In  question,  and  that  such  grantee  duly  conveyed 
his  Interest  in  the  land  to  the  plaintiff. 

Appeal  from  the  district  court  for  Franklin  county: 
Ernbst  B.  Perry,  Judge.    Affirmed. 

W.  C.  Doraeyy  for  appellant. 

Bernard  McNeny  and  George  J.  Marshall,  contra. 

Sedgwick,  J. 

This  plaintiff  began  an  action  in  ejectment  against  the 
defendant  in  the  district  court  for  Franklin  county.  When 
the  evidence  was  completed,  the  trial  court  directed  a  ver- 
dict for  the  defendant.  Upon  appeal  to  this  court,  the 
judgment  of  the  trial  court  was  affirmed.  Reams  v.  Sin- 
clair, 88  Neb.  738.  Afterwards  the  plaintiff  began  this 
action  in  equity  in  the  district  court  for  Franklin  county 
to  establish  and  quiet  his  title  in  the  same  land.  The  trial 
court  found  the  issues  in  favor  of  plaintiff,  and  entered  a 
decree  quieting  his  title,  and  the  defendant  has  appealed. 
The  defense  relied  upon  is  the  former  adjudication  in  the 
ejectment  action.  In  that  action,  as  above  indicated,  the 
parties  proceeded  to  trial,  and,  when  the  evidence  was  in 
and  the  parties  had  rested,  the  court,  ui)on  the  defendant's 
motion,  directed  the  jury  to  find  a  verdict  in  the  defend- 
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ant's  favor.  There  is  considerable  discussion  in  the  briefs 
and  many  authorities  are  cited  upon  the  question  whether 
a  judgment  upon  an  involuntary  nonsuit  is  a  bar  to  an- 
other action  for  the  same  cause  and  between  the  same  par- 
ties. The  seeming  conflict  in  the  authorities  upon  this 
point  is  apparently  largely  due  to  changes  from  the  com- 
mon law  practice  introduced  by  the  code  procedure,  and 
also  to  the  different  provisions  in  the  codes  of  the  various 
states.  Our  code  provisions  are  plain  and  simple,  and  we 
have  not  generally  found  difficulty  in  applying  them.  Sec- 
tion 7654,  Rev.  St.  1913,  provides:  "An  action  may  be 
dismissed  without  prejudice  to  a  future  action :  First,  by 
the  plaintiff,  before  the  final  submission  of  the  case  to  the 
jury  •  •  •;  second,  by  the  court  where  the  plaintiff 
fails  to  appear  at  the  trial;  third,  by  the  court  for  want 
of  necessary  parties;  fourth,  by  the  court  on  the  applica- 
tion of  some  of  the  defendants  where  there  are  others  whom 
the  plaintiff  fails  to  diligently  prosecute;  fifth,  by  the  court 
for  disobedience  by  the  plaintiff  of  an  order  concerning 
the  proceedings  in  the  action.  In  all  other  cases  on  the 
trial  of  the  action  the  decision  must  be  upon  the  merits." 
If  the  plaintiff  desires  that  the  disposition  of  his  case 
shall  be  without  prejudice  to  another  action,  he  can  dis- 
miss it  "before  the  final  submission  of  the  case."  If  he 
persists  and  takes  the  judgment  of  the  court  on  his  case, 
it  will  be  res  judicata  of  the  issues  involved  therein.  It 
is  said  in  the  brief  that,  when  the  defendant  moves  for 
nonsuit  and  his  motion  is  overruled,  the  defendant  may  still 
proceed  with  his  case,  and  that  the  same  privilege  should 
be  allowed  the  plaintiff.  If  the  plaintiff  asks  to  be  allowed 
to  introduce  further  evidence,  the  court  has  the  discretion 
to  allow  it  Nelson  v.  Omaha  &  C.  B.  Street  R.  Co.,  93 
Neb.  154.  The  trial  court  will  generally  allow  this  if  it 
appears  that  justice  requires  it.  But  if  the  plaintiff  does 
not  ask  to  submit  further  proofs,  and  persists  in  standing 
upon  the  record  as  made,  and  appeals  to  this  court  frrai 
the  decision  against  him,  he  cannot  afterwards  avoid  the 
effect  of  the  judgment 
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The  question,  then,  in  the  case  at  bar  is  whether  the 
issues  presented  and  tried  in  this  case  are  the  same  as  those 
determined  in  the  former  action.  In  an  action  of  eject- 
ment, the  plaintiff  must  show  a  legal  title  and  right  of  pos- 
session. In  the  ejectment  suit,  the  plaintiflf  "traced  the 
title  from  the  United  States  to  Fred  Smith."  He  then  in- 
troduced a  deed  of  a  master  in  chancery  of  an  Illinois 
court  purporting  to  convey  title  to  plaintiff's  grantor.  This 
deed  did  not  convey  a  legal  title,  because  it  appeared  that 
^'the  proceedings  in  Illinois  were  in  partition,"  and  it  was 
held  that  "partition  proceedings  are  in  rem/'  And  in  such 
proceedings  the  Illinois  courts  could  not  convey  title  to 
real  estate  in  Nebraska.  In  the  case  at  bar,  it  appears 
that  the  then  owners  of  the  land  treated  the  Illinois  pro- 
ceedings as  sufficient,  and  received  full  compensation  for 
the  land  thereunder.  This  gave  plaintiff's  grantor  an 
equitable  title  to  the  land,  which  could  not  be  enforced  in 
that  action.  This  action  in  equity  is  the  proper  action 
in  which  to  try  that  issue.  It  plainly  was  not  tried  and 
determined  in  the  former  action. 

This  being  the  sole  question  presented  in  this  case,  it  fol- 
lows that  the  judgment  of  the  district  court  is 

Affirmed. 

LrBTTON,  Rose  and  Fawcett,  JJ.,  not  sitting. 


William  McCormick,  appellee,  v.  Alice  A.  Brown  bt 
AU,  appellees;  William  Wilson,  Intervener,  appel- 
lant. 

Filed  Jaihtabt  2,  1915.    No.  17,925. 

1.  Frandnlent  OoliTeyances:  Homestead.  The  homestead  of  a  debtor 
and  his  family  la  not  subject  to  the  claims  of  his  creditors,  and 
fraud  cannot  be  predicated  upon  the  transfer  of  the  homestead 
interest  by  the  debtor  to  his  wife. 

^.    Hosbaiid  and  Wife:  Wife's  Interest  in  Husband's  Realty:  Lia- 
HXLiTT  FOB  HUSBAND'S  DEBTS.     Under  the  act  of  1907  (laws  1907, 
97Neb.36 
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ch.  49,  Rey.  St.  1913,  sees.  1265-1272),  a  wife  has  an  interest  in 
the  real  estate  of  her  husband  which  he  cannot  alienate  without 
her  consent,  and  is  not  subject  to  his  debts. 

3.  Fradnlent  Conyeyances:  Husband  asd  Wife:  Homestead.  If  the 
title  to  the  homestead  property  is  in  the  husband,  and  it  is  sold 
and  conyeyed  by  husband  and  wife  for  more  than  the  $2,000 
homestead  exemption,  upon  the  husband's  agreement  with  his 
creditors  to  pay  them  out  of  the  proceeds  thereof,  the  fact  that 
he  transfers  to  his  wife  the  amount  of  the  homestead  exemption, 
and  of  her  interest  under  the  statute  in  the  remainder,  is  not  a 
fraud  against  his  creditors  of  which  they  can  complain. 

4.  :   :   Rights  of  Husband's  Cbeditobs.     In  such  case, 

if  the  husband  fails  to  pay  his  creditors  out  of  the  proceeds  of  the 
sale,  without  the  knowledge  of  the  wife  that  he  intends  to  or  does 
so  fail,  it  will  not  amount  to  fraud  on  the  part  of  the  wife,  so  as 
to  subject  her  interests  in  the  proceeds  of  the  sale  to  the  claims 
of  the  husband's  creditors. 

5.  Husband  and  Wife:  Rights  of  Wife:  Liabiutt  fob  Husband's 
Debts.  If,  in  such  case,  the  wife  in  good  faith  repurchases  the 
property  with  her  shares  of  the  proceeds  of  the  sale,  and  the  pro- 
ceeds of  a  loan  which  she  procures  on  the. property,  her  title  will 
not  be  subject  to  the  claims  of  her  husband's  creditors. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Affirmed. 

Stewart,  Williams  &  Brown,  for  appellant. 

Burkett.  Wilson  d  Brown  and  Tibbets  d  Anderson,  coih- 
tra. 

Sedgwick,  J. 

In  November,  1910,  the  defendant  John  J.  Brown  held 
the  title  to  about  20  acres  of  land  near  the  corporate  lim- 
its of  the  city  of  Lincoln,  and  he  and  his  wife,  the  defend- 
ant Alice  A.  Brown,  had  lived  upon  the  land  as  their  home- 
stead. At  that  time  he  sold  the  land  to  William  J.  Bryan 
for  the  consideration  of  |8,750.  This  consideration  was 
paid  |5,000  in  cash,  and  two  promissory  notes  of  Mr. 
Bryan,  one  for  |2,258.G2  and  the  other  for  |1,491.38.  Af- 
terwards Mr.  Bryan  reconveyed  the  land  to  Mr.  Brown, 
who  immediately  conveyed  to  the  defendant,  Alice  A. 
Brown.    The  plaintiff,  William  McCormick,  began  this  ac- 
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tion  in  the  district  court  for  Lancaster  county  against 
these  defendants,  Alice  A.  Brown  and  John  J.  Brown,  in 
which  action  Mr.  William  Wilson  intervened.  The  inter- 
vener alleged  that  in  March,  1910,  he  loaned  to  the  de- 
fendant John  J.  Brown  fSOO,  and  took  his  promissory  note 
therefor,  due  in  six  months,  and  that  the  title  to  the  land 
was  taken  in  the  defendant  Alice  A.  Brown  to  defraud 
the  creditors  of  her  husband,  John  J.  Brown,  and  par- 
ticularly this  intervener.  The  issue  between  the  plaintifif 
and  the  defendant  Alice  A.  Brown  was  adjusted,  and  trial 
was  had  upon  the  petition  of  the  intervener.  The  trial 
court  found  the  issues  in  favor  of  the  defendant  Alice  A. 
Brown,  and  entered  a  decree  quieting  her  title.  The  in- 
tervener has  appealed. 

The  defendant  John  J.  Brown  made  no  appearance  in 
the  action.  It  appears  from  the  evidence  that,  at  alK)ut 
the  time  of  the  sale  and  conveyance  of  the  land  to  Mr. 
Bryan,  the  defendant  John  J.  Brown,  who  was  in  some 
kind  of  business  in  the  city  of  Lincoln,  had  failed,  and  his 
wife  was  aware  that  he  was  having  difficulty  with  his  cred- 
itors, so  that  she  must  have  known  that  if  he  transferred 
to  her  property  which  was  liable  for  his  indebtedness  it 
would  operate  to  hinder  and  delay  his  creditors.  We  think, 
therefore,  the  question  in  this  case  is  whether  Mr.  Brown 
did  transfer  to  his  wife  property  which  in  his  hands  would 
have  been  subject  to  the  claims  of  his  creditors.  Mrs. 
Brown  was  a  witness  in  her  own  behalf,  and  appears  to 
have  answered  all  questions  on  the  direct  and  cross-exam- 
ination without  hesitation  or  evasion.  Her  knowledge  in 
regard  to  the  terms  of  some  of  the  transjiotions  was  not 
as  complete  and  accurate  as  we  would  expect  in  the  case 
of  an  ordinary  business  man,  but  the  trial  court  appears 
to  have  relied  upon  her  testimony  in  regard  to  those  mat- 
ters that  were  within  her  knowledge,  and  we  have  observed 
nothing  in  the  record  that  requires  us  to  find  that  the  court 
wsiB  not  justified  in  so  doing.  She  testified  that  she  was 
married  to  the  defendant  John  J.  Brown  sometliing  more 
than  a  year  before  the  sale  of  the  land  to  Mr.  Bryan,  and 
that  at  the  time  of  her  marriage  her  father  gave  her  $1,000, 
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which  was  mostly  expended  in  furniture  and  household  ar- 
ticles for  their  home.  Afterwards  her  father  procured  in- 
surance for  them  on  the  house  and  furniture,  amounting 
altogether  to  $3,000.  The  property  was  destroyed  by  fire 
and  the  insurance  was  paid.  She  says  that  she  recei^^ed 
$1,900  of  the  insurance  money.  There  is  considerable  dis- 
cussion in  the  brief  as  to  her  right  to  the  $1,900.  Mrs. 
Brown  testified  that  there  were  two  policies  of  insurance. 
She  thought  one  of  them  was  upon  her  house  and  the  other 
upon  the  furniture  and  household  goods,  but  she  was  not 
certain  about  this.  It  appears  that  the  house  and  a  con- 
siderable part  of  the  furniture  were  included  in  one  policy, 
as  the  property  of  Mr.  Brown.  We  do  not  regard  this  as 
of  controlling  importance  in  the  case.  The  real  question 
is  how  much  of  the  property  really  belonged  to  Mrs.  Brown. 
The  fact  that,  in  making  out  the  policy,  a  transaction  in 
which  she  took  no  part,  some  of  the  household  furniture 
that  belonged  to  Mrs.  Brown  was  included  in  the  policy 
upon  the  house  does  not  appear,  under  the  circumstances 
in  this  case,  to  be  inconsistent  with  the  testimony  of  Mrs. 
Brown  as  to  the  ownership  of  the  property.  She  testifies 
that  when  the  property  was  sold  to  Mr.  Bryan  she  under- 
stood from  Mr.  Brown  that  he  was  selling  it  for  something 
over  $14,000,  and  that  Mr.  Brown  promised  her  $6,000  of 
the  money  as  her  "dower  interest"  in  the  property.  As  a 
matter  of  fact,  he  never  gave  her  any  of  the  money  at  all, 
but  he  transferred  to  her  immediately  after  the  sale  of  the 
property  Mr.  Bryants  promissory  note,  $2,258.62.  She  re- 
purchased the  property  from  Mr.  Bryan.  Mr.  Bryan,  know- 
ing that  there  was  some  question  raised  as  to  the  good 
faith  of  Mr.  Brown  in  these  transactions,  declined  to  convey 
the  property  directly  to  Mrs.  Brown,  and  insisted  on  return- 
ing it,  at  her  request,  to  Mr.  Brown  from  whom  he  re- 
ceived the  title.  This  was  done,  and  Mr.  Brown  imme- 
diately transferred  it  to  Mrs.  Brown.  She  did  all  of  the 
negotiating  with  Mr.  Bryan  for  a  return  of  the  property. 
Mr.  Bryan,  at  her  solicitation,  consented  to  return  the  prop- 
erty for  the  amount  that  he  had  paid  for  it,  with  interest 
thereon  at  6  per  cent,  per  annum,  amounting  at  the  time  to 
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19,071.32.  Mrs.  Brown  procured  a  loan  upon  the  prop- 
erty in  the  sum  of  ^4,897.80.  She  testified  that  she  paid 
Mr.  Bryan  for  the  property  by  returning  to  him  the  note, 
f2,258.62,  and  giving  him  the  check,  the  proceeds  of  the 
loan,  14,897.80,  and  a  payment  in  cash,  |1,914.90.  This 
cash  item  was  the  amount  that  she  had  received  in  the  set- 
tlement with  the  insurance  companies.  The  intervener 
testified  that  Mr.  Brown  promised  to  pay  his  claim  out  of 
the  proceeds  of  the  sale  to  Mr.  Bryan,  but  failed  to  do  so. 
It  appears  that  Mrs.  Brown  was  not  aware  that  he  had 
failed  to  make  such  payment  when  she  repurchased  the 
property  from  Mr.  Bryan.  No  fraud  can  be  predicated  on 
the  conveyance  to  Mrs.  Brown  of  the  homestead  interest 
of  $2,000  in  this  property.  Under  the  act  of  1907  (laws 
1907,  ch.  49),  which  is  now  sees.  1265-1272,  Rev.  St.  1913, 
Mrs.  Brown  was  entitled  to  a  one-half  interest  in  the  real 
estate  of  her  husband,  which  he  could  not  will  or  convey 
away  from  her.    Qaster  v.  Estate  of  Gaster,  92  Neb.  6. 

The  evidence  indicates  that  the  land  was  worth  more 
than  the  amount  that  it  was  sold  for  to  Mr.  Bryan;  but  if 
we  consider  its  value  to  have  been  |8,750,  and  deduct  the 
$2,000  homestead  estate,  Mrs.  Brown's  one-half  interest 
would  be  more  than  the  amount  of  the  note  that  was  given 
her  in  lieu  of  that  interest.  If  her  personal  property,  for 
which  she  received  insurance  money,  was  wwth  |1,000,  and 
Mr.  Brown  transferred  to  her  the  homestead  interest, 
$2,000,  and  one-half  of  the  value  of  the  land  after  deduct- 
ing that  interest  this  would  be  more  than  Mrs.  Brown  re- 
ceived as  her  interest  in  the  proceeds,  and  the  creditors  of 
Mr.  Brown  could  not  complain.  The  creditors  of  Mr. 
Brown  therefore  are  not  in  a  position  to  complain  of  her 
purchase  of  this  property  as  she  did. 

The  judgment  of  the  district  court  is 

Affirmed. 

Rose,  J.,  not  sitting. 

Letton,  J.,  dissenting. 

I  did  not  hear  the  argument  in  this  case ;  but,  since  the 
doctrine  announced  in  the  second  paragraph  of  the  syl- 
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labus  is  directly  opposed  to  the  language  of  the  statute 
and  is  of  great  importance,  I  feel  it  my  duty  to  call  par- 
ticular attention  to  it  by  this  dissent.  Section  1269,  Rev. 
St.  1913,  provides :  "The  right  of  a  married  man  or  woman 
to  inherit  a  part  or^  all  of  the  real  estate  of  which  his  or 
her  spouse  was  seized  of  an  estate  of  inheritance  at  any 
time  during  the  marriage  may  he  harrcd  *  •  •  fcy  the 
sale  of  such  real  estate  under  execution  or  other  judicial 
sale,  during  the  lifetime  of  the  owner."  In  G aster  v.  Estate 
of  Gaster,  92  Neb.  6,  14,  Sedgwick,  J.,  says,  speaking  of 
the  language  of  this  section :  "It  recites  the  right  of  a 
married  man  or  woman  in  the  property  of  his  or  her 
spouse,  provides  in  express  terms  how  that  right  may  be 
barred,  and  excludes  the  power  to  bar  that  right  by  i^ill." 
The  holding  in  the  present  case  is  inconsistent  with  this 
statement.  It  holds,  in  effect,  that  the  right  of  one  spouse 
to  inherit  the  real  estate  of  the  other  can  not  "be  barred 

*  •     *    by  the  sale  of  such  real  estate  under  execution 

*  •  *  during  the  lifetime  of  the  owner."  This  holding 
affects  the  property  interests  of  every  creditor  of  a  man  or 
woman  in  the  state  who  owns  real  estate  in  excess  of  the 
homestead  exemption.  The  language  of  the  statute  is  plain. 
It  requires  no  construction.  Formerly  a  sale  of  the  \\ife'8 
rear  estate  to  pay  her  debts  barred  the  curtesy  of  the  hus- 
band. Miller  v.  Hanna,  89  Neb.  224.  But  a  sale  for  the 
husband's  debts  did  not  bar  the  dower  right  of  the  wife  in 
his  real  estate.  Butler  v.  Fitzgerald,  43  Neb.  192.  The 
legislature  by  this  statute  changed  the  law,  placed  husband 
and  wife  on  a  parity  in  this,  as  in  other  respects,  and  made 
the  real  estate  of  either  spouse,  in  excess  of  the  homestead 
exemption,  subject  to  sale  for  his  or  her  debts. 

In  GaMer  v.  Estate  of  Gaster,  92  Neb.  6,  the  writer  of 
that  opinion  also  said:  "No  duty  of  this  court  is  more 
manifest  and  exacting  than  the  duty  to  avoid  trespassing 
upon  the  province  of  the  legislature.  *  *  *  It  is  not  for 
this  court  to  determine  the  legislative  policy,  nor  to  criti- 
cize that  policy  when  adopted  by  the  lawmakers.  If  ap- 
parently matters  have  been  omitted  in  legislation  which 
would  have  been  supplied  if  brought  to  the  attention  of  the 
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lawmakers,  it  is  not  within  the  province  of  the  court  to 
supply  such  omissions.  Hasty  and  ill-considered  legisla- 
tion can  be  revised  only  by  the  legislature  itself."  This  is 
sound  doctrine.  It  is  equally  true  that,  when  the  legisla- 
ture has  spoken  in  plain  and  unambiguous  langiiage,  it  is 
not  for  the  court  to  interpret  language  that  needs  no  in- 
terpretation, or  to  disregard  and  virtually  repeal  the  law. 
A  law  may  seem  to  the  members  of  this  court  to  be  unwise, 
but,  ncTiertheless,  it  is  the  duty  of  the  court  to  declare  what 
has  been  plainly  written,  and  not  strain  the  language  in 
order  to  inject  a  new  meaning,  and  thus  attain  a  result 
that  appears  to  it  to  be  more  desirable.  It  is  for  the  legis- 
lature, and  not  for  the  court,  to  repeal  or  amend  a  stat- 
ute. 


WiujAM  L.  Naiman  et  al.,  appellees,  v.  Mary  Bohl- 

MEYBE  BT  AL.,  APPELLANTS. 
Filed  Januabt  2,  1916.    No.  17,939. 

1.  Homestead:  Descent.  When  the  holder  of  the  legal  title  of  a 
homestead  dies,  leaving  a  widow  and  children,  the  law  creates  two 
new  estates,  a  life  estate  in  the  widow  and  an  estate  in  remainder 
in  the  children.  These,  estates,  are  absolute  and  do  not  depend  upon 
occupancy. 

2.  :  Sals  by  Administbatob:  VALiDriT.  In  such  case  the  home- 
stead Is  not  liable  for  debts  incurred  by  the  deceased  in  his  life- 
time, and  an  attempted  sale  by  the  administrator  to  pay  the  debts 
of  the  deceased  is  void. 


3.  :  :  ^.  If  the  widow  buys  the  land  at  such  ad- 
ministrator's sale,  and  afterwards  conveys  it  by  warranty  deed, 
the  grantee  in  such  deed  takes  the  life  estate.  It  is  void  as  to 
the  estate  of  the  children. 

4.  Quieting  Title:  Suit  by  Remaindebmen.  The  children  of  the  de- 
ceased can  maintain  this  action  to  have  their  title  to  the  particular 
estate  determined  and  quieted.  The  rights  of  the  holders  of  the 
life  estate  and  the  holders  of  the  particular  estate  as  between 
themselves  are  not  determined  in  this  action. 

Appeal   from   the  district  conrt   for  Thayer   county: 
Leslie  G.  Htjrd,  Judge.    Affirmed  as  modified. 
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J.  P.  Baldmn  and  C.  L.  BicharcUe,  for  appellants. 

M.  H.  Wei88  and  J.  T.  MeCuiMion,  contra. 

Sedgwick,  J. 

In  January,  1894,  Theodore  Naiman  died,  being  the 
owner  in  fee  of  a  quarter  section  of  land  in  Thayer  county, 
which  he  occupied  as  a  homestead,  with  his  wife  and  four 
minor  children.  His  widow,  Mathilde,  was  appointed  ad- 
njinistratrix  of  his  estate,  and  afterwards  int^ermarried 
with  one  Henry  Koch,  who  was  substituted  as  administra- 
tor of  the  estate  of  Theodore  Naiman.  As  such  adminis- 
trator, Mr.  Koch  applied  to  the  district  court  for  Thayer 
county  for  license  to  sell  the  real  estate  in  question.  Li- 
cense was  granted,  and  the  land  was  sold  by  the  adminis- 
trator to  his  wife,  then  Mathilde  Koch.  Afterwards  Ma- 
thilde Koch,  together  with  Henry  Koch,  her  husband,  sold 
and  conveyed  the  land  to  Henry  Bohlmeyer.  Afterwards 
Henry  Bohlmeyer  died,  and  this  action  was  brought  by 
the  four  children  of  Mr.  Naiman  against  the  widow  and 
children  of  Henry  Bohlmeyer,  who  were  then  occupying 
the  premises.  The  object  of  this  action,  as  stated  in  the 
petition,  was  to  cancel  the  deed  from  Henry  Koch  as  ad- 
ministrator to  his  wife,  Mathilde  Koch,  and  also  the  deed 
from  Mathilde  Koch  and  her  husband  to  Henry  Bohlmeyer. 
The  trial  court  found  the  issues  in  favor  of  the  plaintiflFs 
and  canceled  the  deeds  accordingly,  and  the  defendants 
have  appealed. 

The  appellants  contend  that  Mathilde  Koch,  the  widow 
of  Theodore  Naiman,  having  abandoned  the  land  as  her 
home  and  having  taken  her  children  with  her,  the  home- 
stead character  of  the  land  ceasedi  In  this,  of  course,  the 
appellants  are  mistaken.  Under  our  statute,  when  the 
holder  of  the  legal  title  of  the  homestead  dies,  the  law- 
creates  new  estates,  a  life  estate  in  his  widow  and  an  estate 
in  remainder  in  his  children  and  heirs.  It  is  immaterial 
whether  the  widow  and  children  continue  to  occupy  the 
premises.  Their  estates  do  not  depend  upon  the  occupancy 
thereof  after  the  death  of  the  holder  of  the  legal  title,  but 
vest  in  them  absolutely  on  his  death.    The  deed  of  the  ad- 
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ministrator  of  the  estate  of  Theodore  Naiman  to  Mrs.  Koch 
was,  of  course,  absolutely  void.  The  land  having  been  the 
homestead  of  Mr.  Naiman  was  not  subject  to  his  debts. 
The  deed  from  Mrs.  Koch  and  her  husband  to  Mr.  Bohl- 
meyep  would  be  effectual  to  transfer  the  life  estate  of  Mrs. 
Koch  to  Mr.  Bohlmeyer,  and  ineffectual  for  any  other  pur- 
pose. Mr.  Bohlmeyer,  therefore,  and  after  him  his  heirs, 
were  the  owners  of  a  life  estate  for  the  life  of  Mathilde 
Koch,  and  the  decree  in  this  case  should  havie  disposed  of 
the  issues  on  that  basis.  This  is  substantially  what  the 
decree  does,  except  that  it  declares  the  deed  from  Mathilde 
Koch  and  her  husband  to  Bohlmeyer  to  be  absolutely  void. 
These  plaintiffs  were  entitled  to  bring  this  action  under 
sections  6267,  6268,  Rev.  St.  1913,  to  have  their  title  to 
the  particular  estate  determined,  and  were  entitled  to  have 
any  conveyances  interfering  therewith  canceled. 

It  is  alleged  that  the  land  at  the  time  it  was  deeded  to 
Mr.  Bohlmeyer  was  incumbered  by  a  mortgage,  and  that 
Mr.  Bohlmeyer  has  paid  the  mortgage  in  part  and  renewed 
it  in  part,  and  has  also  made  valuable  improvements  upon 
the  land.  Mr.  Bohlmeyer  and  his  heirs  are  entitled  to  the 
use  and  benefit  of  this  land  during  the  life  of  Mathilde 
Koch,  and  were  not  required  to  pay  the  principal  of  the 
mortgage,  but  it  was  their  duty  to  pay  the  taxes  and  in- 
terest on  the  incumbrance.  The  rights  and  liabilities  of 
these  respective  parties,  the  one  as  the  owner  of  the  life 
estate,  and  the  others  as  the  owners  of  the  remainder,  are 
of  course,  not  determined  in  this  action. 

The  judgment  of  the  district  court  is  therefore  modified 
so  as  to  decree  the  deed  from  Mathilde  Koch  and  her  hus- 
band to  Henry  Bohlmeyer  suflftcient  to  convey  the  life  es- 
tate of  Mathilde  Koch,  and  to  cancel  the  same  so  far  as  it 
attempts  to  convey  the  particular  estate  of  these  plaintiffs. 
In  all  other  respects  the  decree  is  aflftrmed.  The  costs  of 
this  appeal  should  be  paid  by  the  parties  incurring  the 
same. 

Modified  and  affir^ied. 

LiETTON,  Rose  and  Fawcbtt,  JJ.,  not  sitting. 
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Edgae  Wbnquist,  appbllee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Filed  Januabt  2,  1915.    No.  17,944. 

1.  BTldtnce:  Rcb  OestjB.  The  statement  by  a  party  to  an  accident, 
of  a  fact  directly  connected  with  the  accident  as  a  cause  thereof, 
and  made  contemporaneously  with  the  occurrence,  is  competent 
as  a  part  of  the  res  gestte,  if  such  fact  is  within  the  knowledge 
of  the  party  making  such  statement,  but  is  not  competent  as 
evidence  of  a  disconnected  fact  not  within  his  personal  knowledge. 

2.  Master  and  tarvaat:  Injubt  to  Sebvant:  Liabiutt.  If  an  em- 
ployee, who  is  himself  without  negligence,  is  injured  by  the  neg- 
ligence of  his  employer,  under  such  circumstances  that  the  injury 
would  not  have  occurred  but  for  such  negligence,  the  contributory 
negligence  of  a  fellow  servant  will  not  prevent  a  recovery. 

3.  :  :  :  Sufficiency  of  EKidence.     The  principal 

question  submitted  to  the  Jury  was  whether  the  defendant's  in- 
spectors misplaced  the  "controller"  which  was  the  primary  cause 
of  the  accident,  and  the  evidence  was  of  such  a  nature  as  to 
Justify  submitting  this  question  to  the  Jury. 

4.  :  :  iNSTBUCTioNs.    The  answer  alleged  that  the  party 

complained  of  as  guilty  of  negligence  was  a  fellow  servant,  but 
denied  that  he  was  guilty  of  n^ligence.  The  instructions  plainly 
submitted  both  questions  to  the  Jury.  Taking  the  whole  case 
together,  the  Jury  could  not  have  been  misled  by  a  recital  in  one 
of  the  instructions  that  ''the  defendant  having  plead  that  the 
injuries  complained  of  were  caused  by  the  act  of  a  fellow  servant** 

5.   :  :  :   Fellow  Sebvant.     An  error  in  defining 

"what  constitutes  a  fellow  servant'*  is  immaterial,  if,  under  the 
undisputed  evidence  in  the  case,  that  relation  did  not  exist  and 
the  Jury  have  so  found. 

6.  Appeal:  Vebdict:  Evidence.  Unless  the  evidence  is  so  deficient  that 
it  appears  from  an  examination  of  the  whole  record  that  the  verdict 
must  have  been  produced  by  passion  or  prejudice  or  some  in- 
fluence outside  of  the  evidence,  in  other  words,  that  tbe  verdict 
is  clearly  wrong  upon  the  questions  of  fact  presented,  this  court 
cannot  control  the  action  of  the  Jury. 

Appeal  from'  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.    Affirmed. 
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John  L.  Webster  and  TF.  J.  Connell,  for  appellant. 

Sullivafi  d  Rait,  contra. 

Sedgwick,  J. 

The  plaintiff,  a  motorman  in  the  employ  of  the  defend- 
ant company,  was  injured  while  in  that  employment,  and 
brought  this  action  in  the  district  court  for  Douglas  coun- 
ty, alleging  that  the  injury  was  caused  by  the  negligence  of 
this  defendant.  There  was  a  verdict  and  judgment  in  his 
favor,  and  the  defendant  has  appealed. 

It  appears  from  the  evidence  that  the  defendant  main- 
tains a  car  barn  in  the  city  of  Omaha,  in  which  from  70 
to  80  cars  are  placed  for  the  night.    In  the  early  morning, 
as  ihis  duty  was,  the  plaintiff  went  to  the  car  barn,  ascer- 
tained the  car  that  he  was  to  take  out  that  morning,  and 
was  preparing  to  do  so.    At  the  same  time,  another  motor- 
man,  named  Mace,  was  about  to  take  out  his  car,  which 
stood  behind  plaintiff^s  car  about  eight  feet  distant  Mace 
^'turned  on  the  overhead  electric  connection,*^  and  his  car 
immediately  started  rapidly  forward,  catching  plaintiff  be- 
tween the  two  cars,  which  caused  his  injury.  There  are  sev- 
eral car  inspectors  or  repairers,  employed  by  the  defend- 
ant, whose  duty  is  to  inspect  and  repair,  when  necessary, 
the  cars  in  the  barn  during  the  night.     These  inspectors 
or   repairers  are  under  the  control  of  a  bam  foreman. 
The  plaintiff  alleged  that,  during  the  nighttime,  one  of  the 
insx>^<^rs  inspected  the  car  which  was  operated  by  Mace 
that  morning,  and  "carelessly  and  negligently  left  the  car 
standing  with  the  safety  lever  thrown  so  that  the  car  might 
be  started  when  connected  with  electricity,  and  carelessly 
and  negligently  left  the  controller  thereof  set  for  a  for- 
ward movement;"  that  Mace  believed  that  the  safety  lever 
and  controller  were  in  a  position  of  safety,  and  so  con- 
nected the  electricity  which  caused  the  accident.     When 
the    accident   happened,   plaintiff   asked   the   motorman. 
Mace,  "What  were  you  trying  to  do?"  and  he  answered, 
"The  damned  inspectors  left  the  controller  turned  on." 
Defendant's  counsel  objected  to  this  answer,  and  the  courl 
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at  first  Struck  it  out,  but  afterwards,  upon  a  repetition  of 
the  question,  the  same  answer  was  made,  and  the  court 
overruled  the  defendant's  objection  thereto. 

It  is  now  insisted  that  this  evidence  was  incompetent, 
and  that  the  court  erred  in  allowing  it.  The  controversy 
at  that  point  was  whether  the  inspectors  had  misplaced  the 
controller,  as  plaintiff  alleged,  or  whether  the  motormaii, 
Mace,  had  misplaced  it.  The  statement  objected  to  as- 
serted three  things:  That  the  controller  was  turned  on; 
that  Mace  did  not  turn  it  on  himself;  and  that  the  in- 
«pector  did.  As  to  the  first  two,  the  evidence  was  com- 
petent as  a  part  of  the  res  geatcc.  The  witness  Mace  at 
the  time  was  in  possession  of  full  knowledge  as  to  whether 
the  controller  was  turned  on  at  the  time  that  he  applied 
the  electricity,  also  ^&  to  whether  he  himself  turned  it  on; 
and  this  statement  immediately  at  the  time  of  the  accident 
should  be  considered  by  the  jury  upon  those  two  important 
features  of  the  case.  It  was  not  error,  therefore,  to  refuse 
to  strike  it  out.  But  the  motorman  had  no  knowledge  aa 
to  whether  the  inspectors,  or  the  foreman  of  the  car  bam, 
or  possibly  some  trespasser,  misplaced  the  controller.  None 
of  these  could  have  had  any  part  in  the  res  gestce,  and  the 
statement  was,  of  course,  incompetent  as  evidence  of  such 
matters.  The  court  should  have  instructed  the  jury  that 
this  statement  was  not  to  be  regarded  as  evidence  that  the 
inspectors  of  the  company  had  turned  the  controller  on, 
and  no  doubt  would  have  so  instructed  the  jury  if  there 
had  been  a  request  for  that  purpose.  No  such  instruction 
was  requested.  The  defendant  cannot,  therefore,  rely  up- 
on this  ruling  as  prejudicial  error. 

There  is  much  discussion  in  the  briefs  as  to  whether  the 
inspectors  were  fellow  servants  with  the  motormen.  It- 
appears,  however,  to  be  conceded  that  the  two  motormen 
were  fellow  servants.  The  plaintiff  testified  that  he  had 
been  in  the  service  of  the  company  as  motorman  for  sev- 
eral months ;  that  he  had  a  copy  of  the  rules  of  the  com- 
pany, and  that,  under  rule  10  of  the  company,  it  was  tie 
duty  of  the  motorman  to  inspect  the  car  before  starting 
it  and  see  whether  it  was  in  first-class  condition ;  and  that 
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they  were  also  "expressly  required  to  look  the  car  owr 
to  see  that  brakes,  fenders,  and  controllers  were  all  in 
good  order."    Rule  10  of  the  company  was  also  in  evidence, 
and  it  provides:    "After  signing  for  their  runs  and  hav- 
ing procured  the  necessary  supplies,  conductors  and  mo- 
tormen  will  proceed  to  inspect  the  car  and  see  that  it  is  in 
first-class  condition.    ♦    ♦    ♦    The  motormen  will  look  the 
car  over  to  see  that  brakes,  fenders,  and  controllers  are  all 
in  good  order."    The  plaintiff  also  testified  that  Mace,  be- 
fore turning  on  the  electricity,  went  into  the  vestibule  of 
the  car,  and  was  standing  in  the  vestibule  in  front  of  all 
the  mechanism  when  he  turned  on  the  electricity.    He  was 
then  asked  this  question:    "And  was  all  there  where  he 
could  put  his  hand  on  it,  even  if  it  were  as  dark  as  Egypt, 
and  tell  whether  the  power  was  turned  off  or  whether  the 
reverse  was  on  or  off,  couldn't  he?    He  could  tell  that  from 
the  feeling  of  it,  if  he  wanted  to?    A.    Yes,  sir."    If  we 
consider  that,  under  the  rule  of  the  company  and  the  cir- 
cumstances  disclosed   by   this  evidence,   the   motorman. 
Mace,  was  guilty  of  negligence  in  turning  on  the  overhead 
electricity  without  knowing  that  the  controller  was  in 
place,  will  such  contributory  negligence  on  the  part  of  a 
fellow  servant  prevent  a  recovery?    The  question  has  been^ 
answered  in  the  negative  by  this  court.    In  Van  Ham  v.- 
Cooper  &  Cole  Bros.,  88  Neb.  687,  696,  it  is  said :    "The* 
law  appears  to  be  well  settled  that,  if  the  injured  servant 
was  free  from  contributory  negligence,  the  master  would 
be  liable  where  such  injury  was  caused  by  the  concurrent 
negligence  of  the  master,  or  his  vice-principal,  and  of  a 
fellow  servant.    26  Qyc.  1302,  and  cases  cited  in  notes." 
The  note  referred  to  cites  a  large  number  of  cases  in  the 
various  states  which  seem  to  establish  this  rule  beyond  fur- 
ther controversy. 

The  defendant  contends  that  the  car  inspectors  and  the 
motormen  were  fellow  servants,  and  that  the  plaintiff  can- 
not recover  for  an  injury  caused  by  the  negligence  of  the 
car  inspectors.  The  question  is  presented  at  great  extent 
in  both  briefs.  It  is  frequently  difficult  to  apply  the  fel- 
low-servant doctrine.    In  this  case,  however,  it  seems  there 
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can  be  little  doubt.  The  car  inspectors  were  under  the 
direct  control  of  the  car  bern  foremen.  These  foremen  had 
no  control  whatever  over  the  motormen.  The  motormen 
reported  to  the  superintendent  and  were  under  his  direc- 
tion. In  Nocita  v.  Omaha  &  C.  B.  Street  R.  Co.,  89  Neb. 
209,  it  was  said :  "To  make  the  rule  applicable  there  must 
be  some  consociation  in  the  same  department  of  duty  or 
line  of  employment"  The  motormen  and  inspectors  were 
not  engaged  in  the  same  duties.  Indeed,  there  was  no 
consociation  of  duties  between  them.  The  plaintiff  cites 
Denver  Tramicay  Co.  v,  Crumbaughy  23  Colo.  363,  Cincin- 
nati, H.  d  D.  R.  Co.  V.  McMuUen,  117  Ind.  439,  and  Mc- 
Donald V.  Michigan  C.  R.  Co.,  132  Mich.  372,  which  are 
similar  cases  and  seem  to  be  in  point. 

The  trial  court  instructed  the  jury  that,  unless  they 
found  that  "one  of  the  inspectors  of  defendant,  during  the 
night  and  prior  to  the  accident,  carelessly  and  negligently 
left  the  car,  which  moved  up  to  and  against  the  plaintiff, 
to  stand  with  the  safety  lever  thrown  so  that  the  car  might 
be  started  when  connected  with  electricity,  and  carelessly 
and  negligently  left  the  controller  thereof  set  for  a  for- 
ward movement,  so  that,  when  the  overhead  connection  was 
made,  the  car  started  forward  and  crushed  and  injured  the 
plaintiff,"  they  must  find  for  the  defendant  This  instruc- 
tion followed  the  allegation  of  the  petition,  which  was  that 
the  acts  of  negligence  of  the  inspector  "were  the  sole  and 
exclusive  cause  of  the  injuries  received  by  the  plaintiff." 
It  is  contended  that  the  evidence  will  not  justify  the  find- 
ing of  the  jury  that  the  inspectors  left  the  controller  out 
of  place.  It  appears  that  there  v.ere  two  inspectors  em- 
ployed in  this  car  bam  on  the  night  in  question.  One  of 
them  testified  that  there  were  75  or  80  cars  in  the  bam; 
that  these  cars  stood  upon  10  different  tracks;  and  that 
their  duties  did  not  require  them  to  inspect  all  of  these 
cars,  but  only  such  as  had  been  reported  for  inspection. 
The  evidence  is  that  these  cars  are  left  at  night  close  to- 
gether. The  two  cars  were  about  eight  feet  apart,  as  the 
motorman  found  them  on  the  morning  of  the  accident. 
The  evidence  tends  to  show,  and  the  jury  might  have  found 
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from  the  evidence,  that  the  motormaiiy  Mace,  did  not  mis- 
place the  controller.    The  barn  is  not  a  public  place ;  it  is 
under  the  exclusive  control  of  the  defendant  during  the 
night,  and  every  one  is  excluded  except  the  inspectors  and 
the  foremen  of  the  bam.    Misplacing  this  controller  was 
the  negligent  act  which  was  the  primary  cause  of  the  in- 
jury.    If  this  was  not  done  by  the  motorman,  Mace,  it 
must  have  been  done  either  by  the  motorman  who  brought 
the  car  to  the  barn  the  night  before  or  by  the  car  inspect- 
ors.    The  motorman  who  brought  the  car  into  the  barn 
was  not  called  as  a  witness.    He  was  in  the  employ  of  the 
defendant,  and  presumably,  if  he  left  this  controller  mis- 
placed, the  defendant  would  have  proved  that  fact  by  him. 
These  circumstances  pointed  directly  to  the  inspectors  as 
the  parties  who  misplaced  this  controller.    The  defendant 
attempted  to  rebut  this  presumption.    One  of  the  inspect- 
ors testified  that  he  did  not  think  that  he  had  anything 
to  do  with  the  car  that  night,  but  he  testified  that  he 
thought  the  car  in  question  stood  on  track  No.  3,  and  was 
the  third  car  north  from  the  door.     There  was  evidence 
that  the  car  in  question  was  on  track  No.  2,  and  that  it 
was  the  second  car  from  the  door.     The  inspector  also 
testified  that  he  could  not  remember  what  cars  he  exam- 
ined; that  he  probably  examined  35  or  40  cars.    He  could 
not  remember  whether  he  mov^  some  of  them  or  not,  but 
that  it  was  sometimes  necessary  to  move  them.    The  other 
inspector  was  also  a  car  rctpairer,  and  was  in  reality  an  as- 
sistant to  the  principal  inspector.    His  testimony  is  a  little 
more  definite  in  regard  to  whether  he  had  anything  to  do 
with  the  car  in  question,  but  is  not  so  direct  and  posi- 
tive as  to  remove  all  doubt  upon  that  matter.    Upon  the 
whole  case,  the  evidence  that  these  inspectors  misplaced 
this  controller  is  not  clear  and  satisfactory,  but  we  cannot 
say  that  the  verdict  of  the  jury  is  so  wholly  unsupported 
on  this  point  as  to  require  us  to  reverse  their  finding. 

The  fourth  instruction  given  by  the  court  recites  that 
''the  defendant  having  plead  that  the  injuries  complained 
of  were  caused  by  the  act  of  a  fellow  servant."  This  is 
not  strictly  accurate.    The  defendant  did  not  plead  that 
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the  injuries  were  caused  by  tlie  act  of  a  fellow  servant; 
but,  while  denying  that  the  inspectors  were  guilty  of  neg- 
ligence which  caused  the  injury,  the  answer  contained  the 
allegation  that  the  inspectors  and  motormen  were  fellow- 
servants.  It  is  complained  that  this  recital  in  the  instruc- 
tion is  inconsistent  with  a  subsequent  clause  in  the  same 
instruction  which  submitted  to  the  jury  the  question  of 
negligence  of  the  inspectors.  It  does  not  appear  that  the 
jury  could  have  been  misled  by  this  inaccurate  recital  in 
the  instruction.  Taken  altogether,  the  instruction  was 
plainly  that  it  was  contended  by  the  defendant  that  the 
action  was  not  due  to  any  carelessness  of  the  inspector^ 
and  that  question  was  fairly  submitted  to  the  jury. 

It  is  also  complained  that  the  same  instruction  "incor- 
rectly defined  what  constitutes  a  fellow  servant"  It  is 
not  necessary  to  discuss  this  instruction  in  that  respect,^ 
since  under  the  circumstances  in  this  case  the  court  might 
have  instructed  the  jury  that  the  motorman  and  inspectors 
were  not  fellow  servants. 

The  questions  of  fact  invDlved  in  this  case  are  peculiarly 
within  the  province  of  the  jury.  This  court  is  not  au- 
thorized to  retry  those  questions.  Unless  the  evidence  is 
so  deficient  that  it  appears  from  an  examination  of  the 
whole  record  that  the  verdict  must  have  been  produced  by 
passion  or  prejudice  or  some  influence  outside  of  the  evi- 
dence, in  other  words,  that  the  verdict  is  clearly  wrong 
upon  the  questions  of  fact  presented,  this  court  cannot  con- 
trol  the  action  of  the  jury. 

The  judgment  of  the  district  court  is 

Affirmed. 

Lbtton,  Rose  and  Fawcett,  JJ.,  not  sitting. 


Vol.  97]  SEPTEMBER  TERM,  1914.  5©1 


Pitela  Y.  Roublicek. 


Anton  Pitela,  appellee,  v.  Dominbk  Roublicek, 
appellant. 

Filed  Januaby  2,  1916.    No.  17,956. 

1.  Appeal:  Review :  Pleading.  When  part  of  an  answer  Is  stricken 
out  by  the  court,  and  no  exception  is  taken  to  such  ruling,  and 
an  amended  answer  is  filed  upon  which  the  case  is  tried,  error 
cannot  be  predicated  upon  such  ruling  of  the  court. 

2.  :  Affirmance.    The  evidence  is  found  sufficient  to  support 

the  verdict,  and,  no  error  being  pointed  out  requiring  a  reversal 
the  judgment  is  affirmed. 

Appeal  from  the  district  court  for  Saunders  county  i 
George  F.  Corcoran,  Judge.    Affirmed, 

Burr,  Greene  &  Greene,  for  appellant. 

E.  E.  Placek  and  P.  P.  White,  contra. 

Sedgwick,  J. 

The  plaintiff  brought  this  action  against  the  defendant 
in  the  district  court  for  Saunders  county  to  recover  dam- 
ages for  an  alleged  assault  and  battery.  The  defendant  an- 
swered, setting  up  what  he  called  a  counterclaim,  some- 
what in  the  nature  of  an  offset  for  prior  damages.  On  mo- 
tion of  the  plaintiff,  this  was  stricken  out.  The  defendant 
then  filed  an  amended  answer.  No  exception  was  taken  to 
the  ruling  of  the  court  in  striking  out  a  part  of  the  former 
answer,  and,  of  course,  by  filing  the  amended  answer  the 
ruling  of  the  district  court  was  acquiesced  in. 

In  addition  to  a  considerable  argument  in  regard  to  the 
right  of  defendant  to  counterclaim  damages,  which,  of 
course,  has  no  application  to  this  case  in  the  condition  of 
the  record,  the  defendant  briefly  alleges  in  the  brief  that 
the  evidence  is  riot  sufl&cient  to  support  the  verdict,  and 
that  there  were  errors  of  the  court.  No  parts  of  the  rec- 
ord are  referred  to  containing  the  supposed  errors,  and 
there  is  no  ground  for  the  contention  that  the  verdict  was 

97Neb.36 
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not  supported.  The  plaintiff  and  several  witnesses  testi- 
fied to  the  assault  and  battery,  and  the  defendant  himself 
substantially  admitted  the  same. 

No  error  is  pointed  out  in  the  record,  and  the  judgment 
of  the  district  court  is 

Affiemed. 

Letton,  Rose  and  Fawcett,  JJ.,  not  sitting. 


John  Eyre  et  al.,  appellants,  v.  John  A.  Doebe, 

APPELLEE. 
Filed  Januabt  2,  1915.    No.  18,701. 

1.  Intoxicating  Liquon:  License:  Municipal  Ordinance.  Under  the 
laws  of  this  state,  no  license  can  be  issued  for  the  sale  of  intoxi- 
cating liquors  unless  an  ordinance  is  first  passed  authorizing  such 
license  and  regulating  the  same.  Whether  an  ordinance  prohibit- 
ing such  sale  has  any  force  or  effect,  qucere. 

2.   :   :   :   Validity.     An  ordinance  purporting  to 

authorize  the  sale  of  intoxicating  liquors,  which  contains  no  regula- 
tion as  to  "what  officer  or  oiBcers  shall  receive,  file,  and  give  notice 
of  the  application"  for  license,  nor  "who  shall  take  and  approve 
the  bond  of  the  applicant,  and  sign  and  issue  the  license,"  and 
omits  other  necessary  regulations,  is  invalid  and  will  not  authorise 
the  granting  of  license. 

3.  :    :    Petition:    Sufpicienct.     No  proceeding  can  be 

taken  by  the  mayor  and  council  upon  the  application  for  license 
until  a  petition  is  filed  containing  the  allegations  provided  by 
statute  and  signed  by  the  required  number  of  resident  freeholders. 

4.  Monldpal  Ctorporatlons:  Obdinancb:  Initxative  and  Rkfebenduv. 
When  a  petition  for  an  ordinance  under  the  initiative  and  ^efe^ 
endum  statute  is  filed  with  the  city  clerk,  and  "the  mayor  and  city 
council  convened  before  such  proposed  ordinance  can  be  legally 
submitted  to  a  direct  vote  of  the  voters,'*  the  clerk  must  "forth- 
with present  to  such  body  a  certified  copy  of  the  proposed  ordi- 
nance." If  the  proposed  ordinanoe  "is  not  made  law  by  the  mayor 
and  city  council"  within  the  specified  time,  the  "clerk  shall  sub- 
mit the  same  to  the  voters."  If  the  mayor  and  council  are  so 
convened,  the  clerk  cannot  submit  the  ordinance  to  the  voters 
without  first  presenting  It  to  the  mayor  and  council 
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6.  :  : ,    An  ordinance  adopted  by  the  voters  under 

the  initiative  statute  does  not  "go  into  effect"  until  30  days  after 
it  is  adopted. 

6.  Intoxicating  Liquors:  License:  Petition:  Amendment.  A  petition 
for  license,  which  does  not  allege  that  the  applicant  is  a  man  of 
respectable  character  and  standing  and  a  resident  of  this  state, 
is  insufficient,  and  any  proceedings  attempted  thereunder  will  be 
void.  An  amendment  of  the  petition  in  this  respect,  with  or  with- 
out the  consent  of  the  petitioners,  will  not  validate  proceedings 
of  the  mayor  and  council  thereon  which  were  taken  when  no  suf- 
ficient petition  was  on  file. 

Appeal  from   the   district   court  for  Nuckolls  county: 
Leslie  G.  Htjud,  Judge.    Reversed  anth  directions. 

A.  O.  Wolfenharger,  R.  M.  Proudfit,  J.  H.  Agee,  8.  R. 
Buck  and  H.  8.  Lower,  for  appellants. 

Bernard  McNeny,  contra. 

Sedgwick,  J. 

On  the  7th  day  of  April,  1914,  at  an  election  held  for 
that  purpose  under  the  initiative  and  referendum  statute, 
the  voters  of  the  city  of  Superior,  in  Nuckolls  county,  a 
city  of  the  second  class  having  more  than  1,000  and  less 
than  5,000  inhabitants,  adopted  an  ordinance  forbidding 
the  licensing  of  saloons.  Afterwards,  on  the  22d  day  of 
May,  1914,  at  a  special  election  held  for  that  purpose,  an 
ordinance  was  adopted  relating  to  and  regulating  the  sale 
of  malt,  spirituous  and  vinous  liquors  in  the  city  of  Su- 
perior. Under  this  last  ordinance,  John  A.  Doerr  applied 
for  a  license  and  filed  with  the  clerk  of  the  city  his  petition 
signed  by  more  than  30  of  the  freeholders  of  the  city.  A 
remonstrance  was  filed,  and  upon  the  hearing  the  city 
council  granted  the  license.  The  remonstrants  appealed 
to  the  district  court  for  that  county,  and  by  the  judgment 
of  the  court  the  action  of  the  city  council  was  affirmed. 
Remonstrslnts  have  appealed  to  this  court. 

A  number  of  curious,  and  some  of  them  technical,  ques- 
tions are  presented  and  discussed  in  the  briefs.  We  find 
it  necessary  to  notice  only  a  portion  of  them.  The  first 
ordinance,  of  April  7,  orders  that  no  saloon  license  shall 
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be  granted,  and  that  "no  person,  firm  or  corporation  shall 
be  licensed  to  sell  malt,  spirituous  or  vinous  or  intoxicat- 
ing liquors  within  the  corporate  limits  of  the  city  of  Su- 
perior." It  makes  an  exception  in  the  case  of  sales  for 
"medical,  mechanical  or  sacramental  purposes."  This  or- 
dinance accomplishes  nothing  that  was  not  already  the  law 
of  this  state.  No  license  for  the  sale  of  intoxicating  li<|- 
uors  could  be  issued  by  the  authorities  of  the  city  without 
first  adopting  an  ordinance  providing  therefor  and  regu- 
lating the  manner  of  issuing  the  license.  This  first  ordi- 
nance is  treated  in  the  briefs  as  having  some  force  or  ef- 
fect, and  it  does  not  appear  to  be  necessary  to  determine 
that  question.  It  is  also  a  serious  question  whether  the 
second  ordinance,  of  May  22,  is  valid.  No  license  can  be 
granted  unless  there  is  first  an  ordinance  providing  there- 
for, and  until  such  ordinance  is  enacted  no  application 
for  license  can  be  made  and  no  other  step  taken  towards 
procuring  such  license.  This  was  first  decided  in  State  v, 
Andrews^  11  Neb.  523,  and  was  afterwards  approved  and 
ajBlrmed  in  Horriberger  v.  State,  il  Neb.  40.  From  the 
Andrews  case  it  appears  that  the  statute  requires  the  or- 
dinance for  the  purpose  of  determining  the  policy  of  the 
village  as  to  whether  it  will,  or  will  not,  license  saloons, 
and  also  for  the  purpose  of  regulating  the  issuance  of  li- 
censes. Unless  the  ordinance  supplies  those  regulations 
which  are  not  supplied  in  the  statute,  no  license  can  be 
issued.  The  opinion  recites  some  of  the  regulations  that 
the  ordinance  must  contain.  It  must  provide  that  a  license 
can  be  granted,  "what  ojBlcer  or  officers  shall  receive,  file, 
and  give  notice  of  the  application,  ♦  ♦  ♦  y,±o  shall 
take  and  approve  the  bond  of  the  applicant,  and  sign  and 
issue  the  license."  And  the  opinion  says  that  there  are 
other  important  matters  that  can  be  regulated  only  by  or- 
dinance pa*ssed  in  due  form,  "and,  until  so  re,2:ulated  no 
application  can  be  made  and  no  other  step  taken."  This 
ordinance  does  not  appear  to  contain  those  things  which 
are  said,  in  the  opinion  referred  to,  to  be  absolutely  nec- 
essary to  the  validity  of  the  ordinance. 
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It  appears  that  the  city  council  was  in  session  within 
the  30  days  after  the  filing  of  the  petition  for  the  election 
at  which  the  second  ordinance  was  adopted.  The  statute 
provides :  "If  the  mayor  and  city  council  be  convened  be- 
fore such  proposed  ordinance  can  be  legally  submitted  to 
a  direct  vote  of  the  voters,  the  clerk  aforesaid  shall  forth- 
with present  to  such  body  a  certified  copy  of  the  pro- 
posed ordinance  and  the  demand  for  the  submission  of  the 
same  on  file  in  his  office."  It  also  provides  that,  if  the 
proposed  ordinance  is  not  made  a  law  by  the  mayor  and 
council  "within  30  days  from  the  filing  of  the  same  with 
such  clerk,  the  said  clerk  shall  submit  the  same  to  the  vot- 
ers according  to  the  provisions  of  this  article."  Rev.  St. 
1913,  sec.  5232.  If  the  section  of  the  statute  is  complied 
with  and  the  city  council  enacts  the  ordinance  as  proposed, 
the  expense  and  delay  of  the  election  is  avoided.  It  is  a 
serious  question  whether  the  clerk  can  disregard  this  pro- 
vision of  the  law  and  proceed  with  the  election  without 
submitting  the  ordinance  to  the  mayor  and  council. 

Section  5237,  Rev.  St  1913,  provides:  "No  ordinance 
for  the  government  of  any  city  aforesaid  in  this  state,  ex- 
cept as  hereinafter  provided,  shall  go  into  effect  until  30 
days  after  the  passage  of  the  same."  It  is  contended  by 
counsel  for  the  applicant  that  this  section  applies  only 
to  the  passage  of  an  ordinance  by  the  mayor  and  council. 
But  this  section  was  a  part  of  the  original  act  providing 
for  the  initiative  and  referendum.  Laws  1897,  ch.  32,  sec. 
12.  Prior  to  that  act  there  was  no  such  provision  in  re- 
gard to  ordinances  enacted  by  the  mayor  anil  council,  and 
in  the  act  of  1897  there  is  no  other  provision  than  this  in 
regard  to  the  time  when  the  ordinance  adopted  by  the 
people  shall  take  effect.  If  this  ordinance  did  not  take 
effect  until  30  days  after  its  adoption  by  the  voters,  it  was 
not  in  force  when  the  application  and  petition  for  the  li- 
cense were  filed,  nor  was  it  in  force  10  days  before  the  last 
publication  of  the  published  notice.  And  it  would  follow 
that  for  this  reason  the  board  was  without  jurisdiction  to 
act  upon  the  petition,  even  if  we  should  consider  that  the 
ordinance  in  question  is  valid. 
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The  petition  for  the  license  did  not  contain  the  allega- 
tion that  the  applicant  is  a  man  of  respectable  character 
and  standing  and  a  resident  of  this  state.  The  statute 
expressly  requires  this  allegation  in  the  petition.  Rev. 
St.  1913,  sec.  3844.  It  has  been  many  times  held  by  this 
court  that  the  petition  is  jurisdictional,  and  that  it  must 
contain  all  of  the  allegations  provided  by  the  statute.  State 
V.  County  Commissioners,  12  Neb.  54 ;  Steinkraus  v.  Hurl- 
bert,  20  Neb.  519 ;  Maxwell  v.  Reisdorf,  90  Neb.  374.  See, 
also,  23  Cyc.  125.  The  rule  is  perhaps  technical,  but  it 
has  been  so  long  recognized  as  the  rule  in  this  state  that 
to  depart  from  it  now  would  be  legislation. 

For  these  reasons,  the  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded,  with  directions  to  cause 
the  license  to  be  canceled. 

Revebsed. 

Letton,  Rose  and  Fawcett,  J  J.,  not  sitting. 


John  Eyee  et  al.,  appelt^ants,  v.  Andrew  Frey, 
appellee. 

Filed  Januabt  2,  1916.    No.  18,700. 

Appeal  from  the  district  court  for  Nuckolls  county: 
Leslie  G.  Hurd,  Judge.    Reverse^  with  directions. 

A,  G.  Wolfenharger,  R,  M.  Proudfit,  J.  H.  Agee,  8.  JK. 
Buck  and  H.  8.  Lower,  for  appellants. 

Bernard  McNeny,  contra. 

Sedgwick,  J. 

The  proceedings  in  this  case  involve  the  same  ordinances 
considered  in  Eyre  v.  Doerr,  ante,  p.  562.  There  is  the 
same  objection  to  the  published  notice,  and  other  similar 
questions  raised.    For  the  reasons  stated  in  that  case,  the 
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judgment  of  the  district  courf  is  reversed  and  the  cause 
remanded,  with  directions  to  cause  the  license  to  be  can- 
celed. 

Bevebsed. 

Letton,  Rose  and  Fawcbtt,  JJ.,  not  sitting. 


John  Eyeb  bt  al.,  appellants,  v.  Charles  P.  Abbott, 

APPELLEE. 
FnjBD  Januabt  2,  1915.    No.  18,702. 

Appeal  from  the  district  court  for  Nuckolls  county: 
Lesub  6.  HuBD,  Judge.    Reversed  with  directions. 

A.  Q.  Wolfenbarger,  B.  M.  Proudfit,  J.  H.  Agee,  8.  -B- 
Buck  and  H.  8.  Lower,  fop  appellants. 

Bernard  McNeny,  contra, 

Sbdgwiok,  J. 

The  proceedings  in  this  case  involve  the  same  ordinances 
considered  in  Eyre  v.  Doerr,  ante,  p.  562.  There  is  the 
same  objection  to  the  published  notice,  and  other  similar 
questions  raised.  For  the  reasons  stated  in  that  case,  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded,  with  directions  to  cause  the  license  to  be  can- 
celed. 

Reversed. 

Letton,  Rose  and  Fawcbtt,  JJ.,  not  sitting. 
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Maey  a.  Rosencrans,  appellee,  v.  Modern  Woodmen  of 
America,  APPEaLLANT. 

Piled  Januabt  2,  1916.    No.  17,846. 

1.  Death:  Pbesumftion.  Where  absence  of  the  person  insured  la 
shown  to  have  continued  for  seven  years  or  more,  unaccompanied 
by  circumstances  which  reasonably  account  therefor  on  a  theory 
not  Involving  death,  it  is  sufficiently  strong  to  cast  the  burden  of 
rebutting  it  on  the  party  who  asserts  the  continuance  of  life. 

2.   :  :  Sufficiency  of  B\^DENCE.    The  evidence  examined, 

and  held  sufficient  to  warrant  the  presumption  of  death  from  the 
absence  shown. 


Appeal   from   the   district   court   for    Sarpy    county: 
Harvey  D.  Travis,  Judge.    Affirmed. 

Benjamin  D.  Smith  and  Nelson  C.  Pratt,  for  appellant. 

W.  W.  Slabaugh  and  James  T.  Begley,  contra. 

Hamer,  J. 

The  defendant  and  appellant,  Modern  Woodmen  of 
America,  is  a  corporation  and  a  fraternal  beneficiary  asso- 
ciation. On  the  8th  day  of  October,  1892,  it  issued  a  bene- 
fit certificate  to  Charles  H.  M.  Rosencrans,  the  husband  of 
the  plaintiff.  The  certificate  provided  that  on  the  death  of 
said  Charles  H.  M.  Rosencrans  the  defendant  would  pay  to 
Mary  A.  Rosencrans,  the  plaintiff  herein,  the  sum  of 
|2,000.  The  plaintiff  and  her  husband  resided  at  Papil- 
lion,  Nebraska.  For  a  considerable  time  prior  to  the  9th 
day  of  September,  1903,  the  husband  was  working  as  a  car- 
penter for  Swift  &  Company,  in  South  Omaha,  and  the 
plaintiff  lived  with  the  children  at  Papillion,  Nebraska. 
Rosencrans  boarded  with  a  Mr.  and  Mrs.  Ashburn  at  South 
Omaha,  and  generally  went  home  to  Papillion  on  Saturday 
nights,  returning  to  South  Omaha  Monday  mornings.  It 
appears  that  on  or  about  September  9,  1903,  Mr.  Rosen- 
crans told  Mrs.  Ashburn  that  he  was  going  up  to  the  Odd 
Fellows  Hall  in  Omaha  to  see  a  man  buried,  and  that  he 
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exi)ected  to  be  back  that  evening.  The  body  of  the  man 
who  was  to  be  buried  was  shipped  away,  and  so  there  was 
no  burial.  Rosencrans  did  not  return  that  night,  and  up 
to  date  he  has  failed  to  come  back.  The  plaintiff  commenced 
an  action  in  the  district  court  for  Sarpy  county  on  the  26th 
day  of  December,  1911,  against  the  defendant,  Modem 
Woodmen  of  America,  for  the  sum  of  12,000,  with  interest, 
and  the  costs  of  the  suit.  She  recovered  a  judgment  on 
the  22d  of  June,  1912,  against  the  said  defendant  for 
12,052.10,  together  with  interest  from  the  10th  day  of  May,. 
1912,  at  7  per  cent,  per  annum,  and  the  costs.  From  this 
judgment  the  defendant  appeals. 

The  evidence  shows  that  Rosencrans  had  lived  34  years 
in  Nebraska.  He  and  his  wife  had  lived  together  23  years. 
Most  of  the  time  they  had  resided  at  Papillion.  They  had 
a  family  of  four  children.  Rosencrans  was  a  most  indus- 
trious man,  much  devoted  to  his  family,  and  was  a  mem- 
ber of  at  least  three  fraternities,  the  Masons,  Odd  Fellows, 
and  Modem  Woodmen.  He  owned  a  home  in  Papillion  and 
also  a  residence  property  in  Omaha.  He  was  a  Dane,  and 
came  from  Copenhagen,  Denmark.  He  seems  to  have  been 
affectionate  to  his  wife,  and  wrote  to  her  every  week  when 
he  was  absent  from  home.  He  also  wrote  to  the  children^ 
and  they  wrote  to  him.  The  daughter  was  a  school  teacher. 
He  and  his  wife  seem  to  have  lived  together  happily.  The 
fraternal  orders  assisted  in  making  a  search  for  the  lost 
husband.  They  got  the  assistance  of  the  police.  They  en- 
gaged in  a  wide  correspondence.  The  defendant  produced 
the  evidence  of  a  Mr.  Beadle,  who  testified  that  he  had 
seen  Rosencrans  in  the  latter  part  of  October,  1904,  at 
Winnemucca,  Nevada.  He  testified  that  he  went  into  a 
restaurant  to  get  supper  between  6  and  7  in  the  evening 
and  saw  Rosencrans  sitting  at,  the  table  eating  supper; 
that  he  spoke  to  him  and  said  to  him  "I  thought  you  was 
dead ;"  that  he  talked  with  him  about  15  minutes,  and  was 
told  by  him  that  he  was  working  for  the  Southera  Pacific 
Railroad  Company. 

Mrs.  Rosencrans  procured  her  counsel,  Mr.  Holmes,  to 
investigate  concerning  whether  her  husband  had  been  at 
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Winnemucca.  It  appears  that  the  lawyer  wrote  to  the  fore- 
man of  the  shops  at  Winnemucca,  and  received  a  letter 
from  him.  The  foreman  examined  a  photograph  of  Mr. 
Rosencrans,  and  said  that  "he  knew  of  no  such  man  ever 
having  worked  there."  On  objection  being  made  by  the 
defendant,  this  evidence  was  stricken  out. 

It  is  contended  by  the  defendant  that,  as  there  is  evi- 
dence to  show  that  the  husband  of  the  plaintiff  was  seen 
after  he  left  Nebraska,  therefore  the  presumption  that  he 
is  dead  by  reason  of  the  expiration  of  seven  years  is  re- 
moved. It  is  contended  that  there  must  be  a  lack  of  in- 
formation concerning  the  absentee  on  the  part  of  those 
likely  to  hear  from  him  after  diligent  inquiry;  that  the 
inquiry  should  extend  to  all  those  places  where  informa- 
tion is  likely  to  be  obtained  and  to  all  those  persons  who, 
in  the  ordinary  course  of  events,  would  be  likely  to  receive 
tidings  if  the  party  were  alive,  whether  members  of  his 
family  or  not,  and  that  in  general  the  inquiry  should  ex- 
haust all  sources  of  information  which  the  circumstances 
of  the  case  suggest. 

The  insured  seems  to  have  been  attached  to  his  family, 
and  it  was  strange  that  he  should  leave  his  wife  and  chil- 
dren as  he  appears  to  have  done.  We  should  not  lose  sight 
of  the  fact,  however,  that  his  wife  forbade  him  to  visit 
Mrs.  Graham,  the  woman  who  had  slandered  her  and  her 
daughter.  This  fact  may  not  throw  much  light  on  the 
subject,  but  Mr.  Rosencrans  may  have  been  very  impatient 
of  his  wife's  interference  touching  the  question  of  whether 
he  was  at  liberty  to  visit  Mrs.  Graham.  It  is  not  shovra 
that  they  quarreled  about  this  matter,  but  it  is  shown  that 
the  relations  between  the  plaintiff  and  Mrs.  Graham  were, 
to  say  the  least,  unfriendly,  and  that  the  plaintiff  denied 
to  her  husband  permission  to  call  upon  Mrs.  Graham.  That 
fact  appears  to  show  the  only  jar  in  their  lives.  That  alone 
may  have  been  reason  enough  why  the  assured  would  leave 
his  wife  and  his  family,  and,  once  haTing  left  them,  he 
would  be  subject  to  other  influences  which  might  prevent 
him  from  returning.  The  facts  do  not  appear  to  stand  in 
the  way  of  the  plaintiflTs  right  of  recovery.    No  one  may 
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know  whether  the  assured  is  really  dead  or  alive.  He  has 
been  gone  since  that  particular  day  when  he  dropped  out 
of  sight.  It  was  for  the  jury  to  say  whether  they  believed 
the  testimony  of  the  witness  Beadle.  If  they  did  not  be- 
lieve his  e\idence  (and  they  may  have  felt  bound  to  ques- 
tion it)  there  was  nothing  to  prevent  the  application  of  the 
usual  rule  which  would  enable  the  jury  to  consider  the 
presumption  of  the  assured's  death  a  fact  after  the  expi- 
ration of  sev^n  years.  It  is  more  than  eleven  years  since 
the  assured  went  away.  There  is  nothing  strange  that  he 
should  die  at  his  time  of  life. 

The  case  of  Modern  Woodmen  of  America  v.  Oerdom, 
72  Kan.  391,  is  criticized  in  Miller  v.  Sovereign  Camp,  W. 
O.  W.y  140  Wis.  505,  where  the  court  refused  to  follow  it. 
The  court  say:  "Proof  of  diligent  search  and  inquiry  is 
not  required  to  establish  the  presumption  of  death  of  a 
person  who  has  been  absent  from  his  home  or  place  of 
residence  for  seven  years."  On  the  question  of  residence 
the  court  further  say:  "The  general  rule  is  that  a  man 
must  have  a  habitation  somewhere  and  that  he  can  have 
but  one,  and  that  in  order  to  lose  one  he  must  acquire 
another."  The  court  refers  to  the  Gerdom  case,  which  is 
cited  by  the  defendant,  and  refuses  to  follow  it,  and  quotes 
from  1  Greenleaf,  Evidence  (16th  ed.)  sec.  41,  as  follows: 
^'After  the  lapse  of  seven  years  without  intelligence  con- 
cerning the  person,  the  presumption  of  life  ceases,  and  the 
burden  of  proof  is  devolved  on  the  other  party.  *  *  * 
It  is  sufficient,  if  it  appears  that  he  has  been  absent  for 
seven  years  from  the  particular  state  of  his  residence,  with- 
out having  been  heard  from." 

In  the  Gerdom  case  the  assured  was  last  seen  at  other 
places  than  his  home,  the  residence  of  his  mother,  and 
there  were  also  rumors  as  to  his  whereabouts.  In  that 
case  there  was  no  proof  that  the  son  had  acquired  a  new 
residence,  and  the  court  was  held  to  have  rightly  presumed 
that  his  residence  was  with  his  mother.  In  the  Gerdom 
case  the  father  and  mother  were  beneficiaries  on  a  certifi- 
cate issued  to  the  son.  The  son  left  his  parent's  home  in 
Topeka,  Kansas,  on  August  15,  1895,  for  California,     In 
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December  of  that  year  he  wrote  to  theni.  In  August,  1896, 
they  learned  from  his  employer  that  he  was  last  seen  in 
May  of  that  year.  The  court  say:  "In  this  case  Joseph 
Grerdom  (the  father)  was  the  only  witness  produced  to 
prove  want  of  intelligence  from  the  absentee  at  his  former 
place  of  residence,  and  he  spoke  for  himself  alone.  •  •  • 
The  young  man's  mother  and  his  brothers  and  sister  were 
not  called.'-  The  «on  may  have  continued  to  correspond 
with  his  sister  for  years  after  leaving  Oakland,  and  may 
even  be  in  correspondence  with  her  now.  His  last  word 
to  his  family  was  that  he  intended  to  stay  in  California 
for  some  time  at  least,  and  it  was  the  duty  of  the  plaintiffs 
to  secure  information  there.  Whiteley  v.  Equitable  Life 
Assurance  Society ,  72  Wis.  170.  In  in  re  Estate  of  Harring- 
ton, 140  Cal.  244,  the  court  hold  that  a  wife  is  not  bound 
to  make  inquiry  as  to  the  whereabouts  of  her  husband,  who 
has  been  absent  for  ten  years  without  advising  her  concern- 
ing his  movements.  It  is  the  duty  of  the  husband  to  in- 
form his  wife  of  his  whereabouts. 

In  Magness  v.  Modern  Woodmen  of  America,  123  N.  W. 
169  (146  la.  1),  the  court  said:  "The  presumption  of 
death  from  absence  is  not  conclusive;  but,  when  absence 
is  shown  to  have  continued  for  seven  years  or  more  un- 
accompanied by  circumstances  reasonably  accounting 
therefor  on  a  theory  not  involving  death,  it  becomes  suflS- 
ciently  strong  to  cast  the  burden  of  rebutting  it  on  the 
party  asserting  continuance  of  life."  In  that  c?ise  Magness 
disappeared  from  Iowa  City  June  13,  1899.  In  September 
his  wife  received  a  letter,  purporting  to  be  written  by  him 
in  South  Dakota,  saying  that  he  would  return  in  Octo- 
ber. Afterwards  he  wrote  her,  saying  that  he  was  going 
to  Minneapolis,  and  requesting  her  to  write  him  at  that 
city.  She  did  so,  but  the  letters  were  undelivered.  Noth- 
ing in  his  previous  history  indicated  a  purpose  to  repu- 
diate his  duty  to  his  family.  The  court  said :  "No  greater 
wrong  could  be  done  to  the  character  of  the  man  than  to 
account  for  his  absence  even  after  the  lapse  of  a  few  short 
months  upon  the  ground  of  a  wanton  abandonment  of  his 
family  and  friends."    In  that  case  the  lower  court  found 
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for  the  plaintiflf,  and  the  appellate  court  affirmed  the  judg- 
ment It  was  said  in  the  opinion:  "There  was  no  direct? 
evidence  of  Magness'  death ;  but  the  fact  was  sought  to  be 
established  by  circumstances,  the  chief  of  which  was  the 
disappearance  of  said  insured  person  from  his  home  and 
from  the  knowledge  of  his  family  and  friends  for  a  period 
of  more  than  seven  years." 

In  Holdrege  v.  lAvingston,  79  Neb.  238,  this  court 
said :  "A  presumption  of  death  arises  from  the  continued 
and  unexplained  absence  of  a  person  from  his  home  or 
place  of  residence  for  seven  years,  where  nothing  has  been 
heard  from  or  concerning  him  during  that  time  by  those 
who,  were  he  living,  would  naturally  hear  from  him."  In 
that  case  it  was  further  said :  "Where  a  party  leaves  his 
domicile  with  the  avowed  intention  of  establishing  some 
specific  new  abode,  the  inquiry  must  follow  him  to  such 
new  domicile,  but  ♦  ♦  ♦  there  is  a  total  lack  of  any 
evidence  that  Elijah  Noyes  •  ♦  ♦  did  in  fact  establish 
any  new  residence  or  place  of  abode." 

It  is  contended  by  the  defendant  that  the  court  erred  in 
giving  instruction  No.  3.  In  that  instruction  the  jury 
were  told,  in  substance,  that  the  presumption  of  life  con- 
tinues for  seven  years,  under  ordinary  circumstances,  af- 
ter the  unexplained  disappearance  of  a  man  from  whom  no 
tidings  return  to  his  friends  or  acquaintances,  and  that 
then  the  presumption  of  death  arises;  that  this  presump- 
tion may  be  overthrown  by  evidence  of  facts  and  circum- 
stances surrounding  such  disappearance  which  tend  to  af- 
fect the  inference  of  continued  life  or  early  death,  and 
in  arriving  at  their  conclusion  the  jury  should  consider 
the  facts  and  circumstances  and  possible  motives  of  the 
missing  man  to  absent  and  conceal  himself,  as  also  his 
attachment  to  the  members  of  his  family  and  his  friends, 
and  his  prospects  in  business,  his  character  and  habits,  and 
the  extent  of  the  search  made  for  him.  It  was  then  said : 
"Accordingly,  if  you  find  by  a  preponderance  of  the  evi- 
dence that  the  insured,  Charles  H.  M.  Rosencrans,  left  his 
home  and  has  been  continuously  absent  therefrom  for  a 
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period  of  seven  years  prior  to  the  26th  day  of  December^ 
1911,  without  any  intelligence  of  his  whereabouts  being 
received  from  or  concerning  him  during  that  time  by  his 
family  or  friends  who,  were  he  living,  would  naturally  heai 
from  him,  then  such  continued  absence,  together  with  such 
lack  of  intelligence  concerning  him,  would,  if  unexplained, 
raise  the  presumption  of  his  death,  and  in  that  event,  if 
the  presumption  has  not  been  overthrown  by  evidence  in 
the  case,  your  verdict  should  be  for  the  plaintiff." 

We  are  unable  to  see  any  prejudicial  error  in  the  fore- 
going instruction.  Mrs.  Rosencrans  and  the  various  or- 
ganizations of  which  her  husband  was  a  member  seem  to 
have  more  or  less  diligently  searched  for  him.  The  testi- 
mony of  the  witness  Beadle,  who  claims  to  havie  seen  Rosen- 
crans at  Winnemucca,  was  not  very  satisfactory.  The  jury 
may  well  have  q^uestioned  it.  The  interview  with  the  hus- 
band at  Winnemucca  seems  to  have  been  exceedingly  brief. 
In  any  event,  the  attorney  who  represented  the  plaintiff 
made  inquiry  about  the  matter,  and  the  plaintiff  saw  the 
letter  which  he  received  from  Winnemucca.  But  whether 
this  interview  did  or  did  not  occur,  and  whether  the  in- 
sured was  ever  at  Winnemucca  or  was  never  there,  is  per- 
haps immaterial  under  the  law  as  we  conceive  it  to  be. 

In  Holdrege  v.  lAvnngston,  79  Neb.  238  this  court  said : 
"The  rule  is  settled  that  the  presumption  of  life  with  re- 
spect to  persons  of  whom  no  account  can  be  given  ends  at 
the  expiration  of  seven  years  from  the  time  they  were  last 
known  to  be  living,  after  which  the  burden  of  proof  is  de- 
volved on  the  party  asserting  the  life  of  the  individual  in 
question.    2  Greenleaf,  Evidence  (16th  ed.)  sec.  278/." 

The  insured  seems  to  have  been  a  man  of  excellent  hab- 
its and  of  a  domestic  turn  of  mind.  There  are  many  rea- 
sons to  supi)ose  tliat  he  would  return  to  his  family  if  he 
were  living  and  able  to  do  so.  Under  the  rule  established 
in  this  state  and  in  some  other  jurisdictions,  the  insured 
is  presumed  to  be  dead  after  the  expiration  of  sevBn  years 
from  the  time  he  was  last  known  to  be  living.  In  this  case 
more  than  ten  years  have  elapsed  since  that  time.    We 
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find  abundant  evidence  in  the  record  to  sustain  the  judg- 
ment of  the  lower  court. 
The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


William  H.  Horton,  appellant,  v.  William  B.  Howard, 
Auditor,  appellee. 

Filed  Januabt  2,  1915.    No.  18,615. 

1.  Countiefl:  Cokmissionebs:  Ordebs:  Validity.  Where  one  of  the 
county  commiBsioners  has  moved  out  of  the  commissioner  district 
In  which  he  resides  into  the  district  of  another  commissioner, 
and  who  continues  to  act  as  a  member  of  the  county  board,  the 
fact  of  such  removal  does  not  render  an  order  of  such  county  board 
a  void  order. 

2.   :    Bonds:    Validity.     Where  a  special  election  is  held  to 

issue  bonds  for  the  purpose  of  building  and  furnishing  a  court- 
house and  jail,  and  the  same  has  been  ordered  to  be  held  by  the 
county  board  and  the  proper  steps  have  been  taken  in  the  regular 
way  to  cause  such  election  to  be  held,  and  the  bonds  are  carried, 
there  is  no  reason  to  attack  their  validity  because  one  of  the 
members  of  the  board  had  moved  into  another  commissioner 
district. 

3.  Evidence  examined,  and  held  to  sustain  the  Judgment  of  the  dis- 
trict court 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Sterling  F.  Mutz  and  Harold  M.  Noble^  for  appellant. 

Grant  G.  Martin,  Attorney  General,  and  George  W 
AyreSy  contra. 

Hamer,  J. 

William  H.  Horton,  the  plaintiff,  commenced  an  action 
in   the   district   court   for   Lancaster   county,    Nebraska, 
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against  William  B.  Howard,  the  auditor  of  public  accounts 
of  the  state  of  Nebraska.  The  purpose  of  this  action  was 
to  enjoin  the  registration  of  certain  bonds  issued  by  the 
county  of  Keya  Paha.  An  answ  er  was  jftled  to  the  petition, 
and  there  was  a  reply  to  the  new  matter  in  the  answer. 
On  the  trial  the  court  found  for  the  defendant  and  against 
the  plaintiff,  and  denied  the  prayer  for  an  injunction  and 
dismissed  the  plaintiff's  cause  of  action.  The  plaintiff  ap- 
peals from  the  judgment  of  the  district  court.  No  super- 
sedeas bond  was  allowed. 

The  bonds  sought  to  be  enjoined  were  registered  and 
sold.  The  plaintiff  alleges  in  his  petition  that  he  is  a  resi- 
dent, a  taxpayer,  and  a  legally  qualified  elector  of  Keya 
Paha  county.  The  bonds  issued  were  courthouse  bonds 
and  jail  bonds.  There  were  17  of  them,  each  for  f  1,000. 
The  complaint  is  that  the  bonds  were  illegally  issued  and 
void.  It  is  claimed  that  the  history  of  the  bonds  is  false, 
and  that  it  does  not  contain  a  correct  copy  of  the  records 
of  Keya  Paha  county;  that  the  records  of  that  county  do 
not  show  that  the  resolution  and  notice  set  forth  in  an  ex- 
hibit attached  thereto  were  signed  by  the  chairman  of  the 
board  of  county  commissioners  and  by  Willard  Sprague, 
a  commissioner;  that  there  is  no  showing  that  a  vote  was 
had  upon  the  resolution  and  notice  and  proposition  to  is- 
fiue  the  bonds ;  that  the  records  of  the  county  clerk  do  not 
show  action  by  the  county  board  of  county  commissioners 
as  shown  in  the  statement  and  history ;  that  the  resolution 
calling  the  election  to  vote  on  the  proposition  to  issue  the 
bonds  was  not  adopted  by  a  majority  vote  of  the  county 
commissioners ;  that  Herbert  Cottrill  voted  for  said  resolu- 
tion; that  Albert  Stoltenberg  voted  against  said  resolu- 
tion ;  and  William  Sprague  was  disqualified  because  before 
the  meeting  at  which  the  resolution  was  offered  he  va- 
cated his  oflBice  by  removing  from  the  district;  that  only 
three  commissioners  were  elected,  and  that  the  vacancy 
caused  by  the  disqualification  of  the  said  William  Sprague 
was  not  filled  by  appointment  or  otherwise ;  that  the  prop- 
osition submitted  in  paragraph  two  of  the  notice  proposes 
to  issue  bonds  "for  the  purpose  of  purchasing  material  for 
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the  building,  erecting,  constructing,  finishing,  furnishing, 
and  completing  a  courthouse  and  jail  building,"  whereas 
the  official  ballot  provided  for  in  the  resolution  and  notice 
proposes  to  issue  bonds  "for  building  and  finishing  a  court- 
house building  and  jail  building"  and  for  building  and 
furnishing  a  courthouse  and  jail  building;  that  the  prop- 
ositions to  build  the  courthouse  building  and  a  jail  were 
submitted  together  and  were  not  separate,  and  that  the 
voters  were  compelled  to  vote  for  both  or  against  both, 
and  were  thereby  prevented  from  expressing  their  true 
will;  that  the  notice  without  the  resolution  or  other  com- 
missioners' proceedings  attached  was  published  only  in  the 
issues  of  May  1,  May  8,  and  May  15,  1913,  of  the  Spring- 
view  Herald;  that  it  was  not  published  in  the  issues  of 
said  paper  on  the  22d  of  May,  1913;  that  the  resolution 
and  notice  required  the  publication  of  both  the  resolution 
and  notice,  whereas  the  notice  only  was  published  in  the 
issues  of  May  1,  May  8,  and  May  15,  1913 ;  that  the  bonds 
presented  for  registration  indicate  the  purpose  of  the  is- 
sue to  be  for  "furnishing"  a  courthouse  and  jail  in  ad- 
dition to  the  erection  of  said  buildings ;  that  the  taxpayers 
of  Keya  Paha  county  are  without  remedy  unless  in  a  court 
of  equity ;  that  no  remedy  whatever  can  be  had  in  a  court 
of  law ;  that  no  remedy  can  be  filed  in  a  court  of  law;  that, 
if  the  defendant  proceeds  to  register  the  bonds  and  in  mak- 
ing a  certificate  of  the  legality  of  their  bonds,  the  said 
bonds  will  bfe  given  official  validation ;  that  a  purchaser  of 
said  bonds  would  be  required  to  look  only  for  the  certifi- 
cate of  the  said  defendant;  that,  if  the  bonds  were  sold, 
the  purchaser  would  be  an  innocent  purchaser  for  value 
without  notice  of  the  defects  and  the  illegality  of  the  issue 
of  said  bonds;  that,  unless  the  defendant  be  restrained 
from  registering  said  bonds  and  from  issuing  the  certifi- 
cate of  legality  of  issue  the  said  county  commissioners  of 
Keya  Paha  county  will  proceed  to  sell  said  bonds  and  will 
use  the  proceeds  to  erect  a  courthouse  and  jail  and  to  levy 
taxes  upon  the  petitioner  and  the  other  taxpayers  of  the 
county  to  pay  the  principal  and  interest  of  said  bonds. 

97N^b.37 
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There  was  a  prayer  for  a  temporary  injunction  restrain- 
ing the  defendant  from  registering  said  bonds  and  from 
making  the  certificate  showing  that  the  bonds  had  been 
voted  and  issued  in  accordance  with  law,  also  from  signing 
the  approval  of  the  said  defendant  upon  said  bonds;  that 
on  the  final  hearing  the  injunction  should  be  made  per- 
petual and  said  bonds  declared  illegal  and  void. 

The  history  recited  that  at  an  adjourned  session  of  the 
regular  January  meeting  of  the  board  of  county  commis- 
sioners of  Keya  Paha  county,  Nebraska,  held  in  the  office 
of  the  county  clerk  in  said  county  on  the  14th  day  of 
April,  1913,  all  of  the  members  of  said  board  of  county 
commissioners  were  present,  and  that  there  came  up  for 
consideration  the  matter  of  the  advisability  of  submitting 
to  the  legal  vDters  of  said  county  at  a  special  election  to  be 
held  on  the  24th  day  of  May,  1913,  a  proposition  to  issue 
the  bonds  of  said  county  for  the  purpose  of  erecting  a 
courthouse  and  jail;  that  it  was  moved  by  Herbert  Cot- 
trill  and  seconded  by  William  Sprague  that  an  order  and 
resolution  should  be  adopted  making  it  the  duty  of  the 
county  commissioners  to  provide  a  safe  and  suitable  court- 
house and  jail  and  every  necessary  of  the  buildings,  and  to 
provide  suitable  offices  for  the  county  officers  and  for  the 
courtrooms  and  offices  for  the  accommodation  of  the  sev- 
eral courts  of  record,  also  fire-proof  safes  and  vaults  for 
the  safe-keeping  of  county  records.  This  resolution  also 
recited  that  the  county  courthouse  was  in  an  unsafe  condi- 
tion, inadequate  for  the  accommodation  of  the  several  coun- 
ty offices  and  courts  of  record,  and  that  there  was  no  safe 
in  which  to  keep  the  county  records;  also,  that  the  vaults 
wherein  the  records  of  said  county  were  stored  were  un- 
safe, and  that  said  records  were  likely  to  be  destroyed. 
And  it  w^as  resolved  by  the  board  of  commissioners  of  Keya 
Paha  county  at  an  adjourned  meeting  of  the  regular  Jan- 
uarj^  session,  1913,  that  a  special  election  be  called  to  be 
held  in  said  county  on  Saturday,  the  24th  day  of  May^ 
1913,  to  submit  to  the  legal  voters  of  said  county  a  cer- 
tain proposition,  to  wit :  "Shall  the  board  of  county  com- 
missioners of  Keya  Paha  county,  Nebraska,  for  and  on  be- 
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half  of  said  county  issue  the  bonds  of  said  county  in  the 
sum  of  seventeen  thousand  (fl7,000)  dollars  of  the  denom- 
ination of  one  thousand  (f  1,000)  dollars  each  for  the  pur- 
pose of  purchasing  material  for  the  building,  erecting,  con- 
structing, finishing,  furnishing,  and  completing  a  court- 
house and  jail  building  for  said  county,  in  the  town  of 
Springview,  the  county  seat  of  said  county,  on  the  court- 
house block  in  the  said  town  of  Springview,  known  and 
described  as  block  one  (1)  of  the  village  of  Springview, 
Keya  Paha  county,  Nebraska,  and  all  the  costs  thereof  not 
to  exceed  the  sum  of  seventeen  thousand  (f  17,000)  dollars^ 
the  entire  amount  of  said  bonds  to  be  payable  to  bearer 
at  the  Nebraska  fiscal  agency  in  New  York  City  at  the 
expiration  of  twenty  years  from  the  date  thereon,  interest 
to  be  made  payable  on  the  first  day  of  December,  1913,  and 
on  the  first  day  of  June  and  December  in  each  year  there- 
after, said  bonds  to  draw  interest  at  the  rate  of  fiv^e  and 
one-half  per  cent,  per  annum  from  date  of  issue  of  same^ 
payable  semiannually?" 

The  form  of  the  ballot  was  also  set  out  and  the  places 
where  the  election  should  be  held,  naming  ten  certain,  pre- 
cincts. There  was  also  in  the  said  history  the  affidavit  of 
the  publisher  issuing  the  weekly  newspaper  in  which  the 
said  notice  had  been  published.  There  was  also  the  certifi* 
cate  of  the  county  clerk  of  the  said  county  of  Keya  Paha 
showing  that  a  proper  canvass  of  the  returns  upon  said 
proposition  had  been  made  as  provided  by  law,  and  that 
the  said  canvassing  board  found  that  421  votes  were  cast 
authorizing  the  county  board  of  county  commissioners  of 
Keya  Paha  county  to  issue  said  bonds.  On  the  29th  day  of 
May,  1913,  it  was  found  that  there  was  a  proposition  to 
issue  the  bonds  of  said  county  in  the  sum  of  fl7,000  to 
build  and  finish  the  said  courthouse  and  jail  building, 
and  that  due  and  legal  notice  of  the  submission  of  said 
proposition  was  given  by  publication  of  the  said  notice  in 
the  Springview  Herald  for  four  consecutive  weeks  begin- 
ning in  the  issue  of  April  24,  1913,  and  running  through 
the  issues  of  May  1,  1913,  May  8,  1913,  May  15,  1913,  of 
said  paper.     The  said  proceedings  are  set  out  at  great 
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length,  and  we  cannot  set  them  out  in  full  without  greatly 
and  unnecessarily  extending  this  opinion. 

The  defendant,  William  B.  Howard,  answered  admitting 
that  17  bonds  of  the  county  of  Keya  Paha,  Nebraska,  of  the 
denomination  of  fl,000  each,  accompanied  by  a  history 
thereof,  had  been  received  from  the  county  clerk  of  Keya 
Paha  county  with  the  request  that  said  bonds  be  registered 
according  to  law  and  the  certificate  of  the  defendant  be  at- 
tached to  said  bonds  showing  that  they  had  been  voted  in  ac- 
cordance with  the  law  and  that  they  were  legally  issued. 
There  was  also  the  statement  of  the  said  defendant  that  he 
was  about  to  register  said  bonds  and  make  a  certificate  that 
the  same  had  been  issued  and  voted  according  to  law,  and 
that  he  was  ready  to  do  so  unless  restrained  by  the  order 
of  the  court.  It  was  also  alleged  that  Herbert  Cottrill  and 
William  Sprague  voted  for  the  resolution  submitting  the 
question  of  the  issue  of  said  bonds,  and  that  Albert  Stolten- 
berg  voted  against  said  resolution;  that  said  William 
Sprague,  prior  to  the  time  he  voted  for  said  resolution, 
had  removed  from  the  commissioner  district  in  which  he 
resided  at  the  time  of  his  election  into  another  commis- 
sioner  district;  but  it  was  further  alleged  that  the  term  for 
which  the  said  William  Sprague  was  elected  had  not  ex- 
pired, and  that  he  had  not  resigned  therefrom,  but  con- 
tinued to  perform  the  duties  of  the  office  of  county  com- 
missioner in  said  county,  and  was  recognized  as  a  member 
of  said  board  of  county  commissioners  by  the  other  mem- 
bers thereof  and  by  the  people  of  said  county  generally. 
Also,  that  the  resolution  submitted  the  proi)osition  to  be 
voted  upon,  "for  the  purpose  of  purchasing  material  for 
the  building,  erecting,  constructing,  finishing,  furnishing, 
and  completing  a  courthouse  and  jail  building,"  etc.  Also, 
the  defendant  answered  admitting  that  the  first  publica- 
tion of  the  notice  was  on  the  24th  day  of  April,  1913,  and 
that  the  same  was  thereafter  published  May  1,  May  8, 
and  May  15,  1913,  and  that  the  publication  was  in  a  legal 
newspaper ;  that  the  bonds  presented  indicated  the  purpose 
of  the  issue  to  be  to  raise  money  for  furnishing  a  court- 
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house  arid  jail  as  well  as  to  raise  money  for  the  erection 
of  such  buildings. 

There  was  a  reply  to  the  answer  denying  the  allegations 
of  new  matter.  Upon  the  trial  the  district  court  found  for 
the  defendant  and  against  the  plaintiff,  and  dismissed  the 
plaintiff's  petition.  Plaintiff's  motion  for  a  new  trial  was 
OT^miled. 

The  record  fails  to  show  that  any  supersedeas  bond  was 
filed.  The  bonds  haTB  been  registered  and  sold  and  deliv- 
ered. We  have  read  the  bill  of  exceptions.  It  shows  that 
there  was  no  proceeding  to  oust  Commissioner  Sprague, 
and  that  there  was  no  appointment  made  to  fill  the  alleged 
vacancy  caused  by  the  removal  of  Sprague  from  one  com- 
missioner district  to  another.  It  was  also  stipulated  that 
the  exhibit  attached  to  the  plaintiff's  petition  contained  a 
true  and  correct  copy  of  the  history  of  the  bonds  as  sub- 
mitted to  the  auditor  when  application  was  made  for  their 
registration;  also,  that  the  bonds  recited  that  they  were 
issued  for  the  erection  and  furnishing  of  a  courthouse  and 
jail ;  also,  that  for  the  last  15  years  it  has  been  the  custom 
of  the  newspapers  of  Springview  to  publish  the  proceed- 
ings of  the  county  commissioners  from  time  to  time,  giv- 
ing their  action  upon  the  various  subject-matters  coming 
before  them  and  disposed  of  by  them. 

F.  J.  Rhodes  testified  on  behalf  of  the  relator  that  he 
had  made  an  investigation  of  the  records  of  Keya  Paha 
county  in  relation  to  the  passage  of  the  resolution  and 
notice  calling  an  election — the  one  in  controversy ;  that  he 
did  it  previous  to  the  commencement  of  the  suit;  that  he 
investigated  the  records  of  the  county  clerk  and  of  the 
boai'd  of  county  commissioners  of  Keya  Paha  county,  and 
that  he  did  not  find  the  words  following  the  resolution, 
"On  motion  the  above  resolution  was  adopted  as  read  this 
14th  day  of  April,  A.  D.  1913,  at  Springview,  Nebraska, 
John  Scheie,  CJounty  Clerk  of  Keya  Paha  county."  On 
cross-examination  he  testified  that  he  did  not  know  whether 
the  resolution  passed  or  not. 

There  is  also  a  stipulation  in  the  record  showing  that 
the  county  attorney  of  Keya  Paha  county  wrote  to  the 
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attorney  general  of  the  state  of  Nebraska,  and  received 
from  him  a  letter  to  the  effect  that,  "if  the  boundaries  of 
the  district  were  changed  arbitrarily  by  the  board,  so  that 
a  commissioner  was  changed  from  the  district  from  which 
lie  was  elected,  our  court  has  held  that  this  would  not  de- 
prive him  of  holding  the  office  for  the  full  term.  But, 
where  he  does  an  act  himself  that  places  him  outside  the 
boundaries  of  the  district,  evidently  it  would  be  different. 
The  safer  course  to  pursue  is  for  the  commissioner  to  be  a 
resident  of  the  district  he  represents."  It;  does  not  appear 
that  Sprague  was  advised  that  he  should  give  up  the  office 
of  county  commissioner,  and  he  appears  to  have  retained 
the  office  and  to  have  continued  to  serve  as  such  county 
commissioner.  There  was  a  unanimous  vote  of  the  county 
board  that  the  bonds  should  be  issued.  There  was  also 
a  vote  to  the  effect  that  the  office  of  William  Sprague  as 
<!ounty  commissioner  had  not  expired. 

The  notice  published  states  the  amount  of  the  bonds 
to  be  voted,  the  interest  they  are  to  draw,  the  time  for 
which  the  bonds  are  to  run,  the  date  of  the  election,  and 
the  polling  places.  This  is  sufficient.  Rev.  St.  1913,  sec. 
956. 

In  Linn  v.  City  of  Omaha,  76  Neb.  552,  there  was  to  be  a 
bond  issue  of  f60,000  to  pay  for  the  construction  of  fire- 
engine  houses  for  the  use  of  the  fire  department  of 
the  city  of  Omaha.  There  were  other  particulars  stated  in 
the  notice.  The  ballot  hibel  upon  the  voting  machine  was : 
"''Shall  the  city  issue  f  60,000  fire-engine  house  bonds  to  run 
20  years  at  4%?"  It  was  said  that  the  ballot  label  was 
not  intended  to  furnish  information  to  the  voter  in  detail 
as  to  the  object  of  the  election;  that  the  proclamation 
was  notice  of  the  election  and  fully  informed  the  electors 
of  the  object  of  the  election;  that  the  object  of  the  in- 
scription was  to  instruct  the  voter  as  to  how  he  might  vote 
intelligently  on  the  question  of  which  the  proclamation 
gave  him  notice. 

In  Calahan  v.  Handsaker,  133  la.  622,  there  was  a  reso- 
lution by  the  directors  of  the  school  township  to  submit 
the  question  at  an  annual  meeting  where  bonds  in   an 
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amount  not  exceeding  f4,000  should  be  issued  to  erect  the 
schoolhouse.  The  notice  of  the  meeting  recited  that  the 
question  was  whether  the  township  should  issue  bonds  not 
to  exceed  14,000  for  the  erection  of  a  schoolhouse,  and 
stated  the  manner  of  voting  on  the  proposition.  The  bal- 
lot to  be  used  followed  the  notice,  except  that  it  omitted 
the  limit  of  the  amount  of  bonds  that  might  be  issued.  It 
was  held  that  the  ballot  was  a  sufficient  compliance  with 
the  law  which  provided  for  submitting  the  question  to  be 
Foted  on. 

In  Wightman  v.  Village  of  Tecumseh,  157  Mich.  326, 
the  words,  "For  sewer  purposes,"  were  omitted  from  the 
ballot  as  it  was  printed.  In  the  form  of  the  ballot  it  was 
provided  that  the  same  should  contain  the  purpose  for 
which  the  bonds  were  authorized;  but  the  court  held  that 
an  omission  from  the  statement  upon  the  ballot  of  the 
purpose  for  which  the  bonds  were  to  be  issued  did  not  in- 
validate the  election,  as  the  resolution  and  the  published 
notice  contained  a  full  statement  of  the  purpose. 

We  are  unable  to  discover  any  error  which  seems  to  us 
to  be  prejudicial.  The  evidence  appears  to  fully  sustain 
the  judgment  of  the  district  court,  and  it  is 

Affibmbd. 

RosB,  J.,  not  sitting. 

Fawcett,  J. 

For  the  reasons  stated  in  the  foregoing  opinion,  supple- 
mented by  the  reasons  assigned  in  the  concurring  opinion 
of  Sedgwick,  J.,  I  concur. 

LiBTTON,  J.,  concurs  as  stated  by  Fawcett,  J. 

Sedgwick,  J.,  concurring. 

I  think  that  the  conclusion  reached  in  the  opinion  of 
Judge  Hamer  is  right.  The  relator  in  his  brief  urges  six 
diflferent  reasons  for  reversing  the  judgment  of  the  dis- 
trict court. 

1.  The  resolution  calling  the  election  for  the  issuance  of 
bonds  was  adopted  by  the  votes  of  two  of  the  members  of 
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the  county  board,  one  member  voting  against  it.  Mr, 
Sprague,  one  of  the  members  looting  for  it,  had  removed 
from  the  precinct  from  which  he  was  elected  to  another 
precinct  in  the  county,  and  the  relator  contends  that  he 
was  disqualified  to  vote,  and  that  therefore  the  resolution 
was  not  adopted.  The  relator  cites  State  v.  Skirving,  19 
Neb.  497,  and  State  v.  Field,  26  Neb.  393.  In  the  former 
case  it  was  directly  held  that  a  county  commissioner  must 
reside  in  the  precinct  from  which  he  was  elected.  The 
commissioner  had  removed  to  another  precinct,  and  at  the 
next  general  election  it  was  insisted  by  all  parties  that  a 
successor  should  be  elected.  The  candidates  were  regularly 
nominated,  and  the  relator  in  that  case  was  elected.  He 
brought  an  action  in  quo  tcarranto  to  test  his  right  to  the 
office.  The  court  held  that  he  was  entitled  to  the  office. 
This  holding  was  approved  without  comment  in  the  latter 
case.  In  the  case  at  bar  no  one  contested  Mr.  Sprague's 
right  to  the  office,  and  he  continued  to  act  in  that  capacity 
without  objection.  His  actions  therefore  were  entitled  to 
the  force  and  effect  of  the  act  of  an  officer  de  facto. 

2.  The  second  point  urged  is  that  the  notice  of  the  elec- 
tion was  defective.  In  this  contention  the  relator  disre- 
gards the  first  publication,  in  which  the  whole  proceedings 
of  the  county  board  were  published,  including  the  mat- 
ters which  he  insists  were  not  properly  published.  When 
we  remember  that  the  respondent,  as  auditor  of  state,  was 
not  restrained  from  proceeding  with  the  registering  of  the 
bonds,  and  that  the  bonds  have  accordingly  been  duly  reg- 
istered and  sold  and  the  proceeds  received  by  the  county, 
and  that  this  relator  has  no  special  interest  in  the  matter, 
it  must  be  held  that  the  first  publication  was  not  invalid 
because  it  included  the  whole  minutes  of  the  county 
board. 

3.  It  is  objected  that  there  were  two  propositions  sub- 
mitted, and  that  under  the  law  they  should  have  been  sub- 
mitted separately.  The  purpose  of  the  bonds  was  stated, 
"for  the  purpose  of  erecting  a  courthouse  and  jail  building 
in  said  county,"  and  in  another  place,  "for  building  and 
furnishing  a  courthouse  building  and  jail  building.'*     It 
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seems  to  be  contended  that  this  contemplated  two  build- 
ings; but  there  is  no  allegation  that  it  was  so  considered 
by  the  board,  or  that  any  one  was  misled  in  that  respect. 
The  building  contemplated  was  for  a  courthouse  and  jail, 
and  I  think  that  this  objection  was  without  merit 

4.  It  is  also  contended  that  the  county  commissioners 
were  without  authority  to  issue  bonds  for  furnishing  the 
building.  The  notice  recited  that  it  was  "for  the  purpose 
of  purchasing  material  for  the  building,  erecting,  con- 
structing, finishing,  furnishing,  and  completing  a  court- 
house and  jail  building  for  said  county."  In  Linn  v.  City 
of  Omahay  76  Neb.  552,  it  was  held  that  the  authority  to 
issue  bonds  for  the  construction  or  purchase  of  needful 
buildings  for  the  use  of  the  city  included  the  power  to 
purchase  the  site  for  such  buildings;  and  in  Champion 
Iron  Co.  17.  City  of  South  Omaha^  93  Neb.  56,  it  was  held 
that  the  installation  of  cells  in  the  city  hall  to  be  used  in 
connection  with  the  police  court  was  authorized  by  a  vote 
to  purchase  a  site  and  erect  a  city  hall  thereon.  A  court- 
house and  jail  would  be  useless  without  proper  furnish- 
ing, and  such  furnishing  must  be  considered  as  a  part  of 
the  building  itself,  within  the  contemplation  of  the  sta- 
tute. 

5.  Various  discrepancies  in  the  language  used  for  stat- 
ing the  purpose  of  the  issue  of  the  bonds  are  discussed  in 
the  brief;  but  in  view  of  the  facts  before  stated,  that  the 
relator  has  no  special  interest  in  the  matter,  and  that  the 
proceeds  of  the  bonds  have  already  been  appropriated,  I 
would  not  consider  it  necessary  to  discuss  these  verbal  dis- 
crepancies. 

6.  Lastly,  it  is  contended  that  the  trial  court  should 
have  required  the  auditor  to  examine  the  authenticity  of 
the  history  of  the  bonds.  The  law  makes  it  his  duty  to 
examine  the  history  of  the  bonds,  and  the  court  properly 
presumed  that  the  auditor  had  done  so. 

For  the  foregoing  reasons,  I  think  that  the  conclusion 
affirming  the  judgment  of  the  district  court  is  correct. 


CASES  DETERMINED 

IN  THE 

SUPREME    COURT    OF    NEBRASKA 

JANUARY  TERM,  1915. 


Alvarado  W.  Oraig,  Administrator,  APPBiii4BB,  v.  Chica- 
go, St.  Paul,  Minnbapous  &  Omaha  Railway  Com- 
pany ET  AL.,  APPELLANTS. 

Filed  Januabt  6,  1916.    No.  17^76. 

1.  Negligence.  UiK>n  the  queetione  of  negligence  and  contribatory 
negligence,  Craig  v,  Chicago,  8t  P.,  Jf.  d  O.  R.  Co.,  antCj  p. 
426,  followed. 

2.  :  Imputed  Negligence.    The  mere  fact  that  the  relationship 

between  the  driver  of  a  wagon  and  the  person  riding  therein  is 
that  of  mother  and  son  does  not,  of  itself,  as  a  matter  of  law, 
make  the  negligence  of  the  driver  imputable  to  the  mother. 

3.  :  :  Question  fob  Jury.     Where  it  is  c(»i tended  that 


a  son  whose  negligence  contributed  to  the  Injury  was  his  mother's 
agent  or  servant,  so  that  his  negligence  is  imputable  to  her,  and 
the  evidence  is  conflicting,  the  question  is  for  the  Jury. 

L  Action  for  Death:  Counterclaim.  A  counterclaim  for  damages 
for  injury  to  the  rolling  stock  and  roadbed  of  the  defendant 
railway  company,  caused  by  the  negligent  act  of  the  driver  of  a 
vehicle,  cannot  be  asserted  against  the  beneficiaries  of  an  action 
under  Lord  Campbell's  Act. 

K  Damages.  Evidence  examined,  and  a  verdict  of  110,000  for  the 
death  of  the  plaintifT's  decedent  held  not  to  be  so  excessive  as 
to  Justify  setting  it  aside  as  the  result  of  passion  or  prejudice. 

Appeal  from  the  district  court  for  Douglas  county :  Lee 
.  EsTELLE,  Judge.    Affirmed. 
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Craig  V.  Chicago,  St.  P.,  M.  ft  O.  R.  Co. 

George  W.  Peterson,  Brome  d  Brome  and  James  B. 
Sheean,  for  appellants. 

Sullivan  d  Rait  and  W.  T.  Thompson,  contra. 

Lbtton,  J. 

This  action  is  brought  by  the  administrator  of  the  es- 
tate of  Catherine  E.  Craig,  for  the  benefit  of  himself  and 
the  next  of  kin,  to  recover  damages  for  the  death  of  his 
wife.  Judgment  was  rendered  in  his  favor  for  f  10,000. 
Defendant  appeals. 

The  principal  facts  with  relation  to  the  accident  where- 
by Mrs.  Craig  lost  her  life  are  set  out  at  length  in  the  opin- 
ion in  the  case  of  Craig  v.  Chicago,  8t  P.,  M.  d  O.  R. 
Co.,  ante,  p.  426.  It  will  be  unnecessary,  therefore,  to 
consider  the  claim  of  defendant  that  the  evidence  does  not 
support  a  finding  that  it  was  guilty  of  n^ligence,  that 
point  having  been  decided  adversely  to  its  contention  in 
the  former  case.  We  adhere,  also,  to  the  view  expressed 
as  to  the  defense  of  contributory  negligence  with  respect 
to  Zell  Craig.  Defendant  contends  that  the  negligence  of 
Zell  Oraig  must,  as  a  matter  of  law,  be  imputed  to  Cather- 
ine Craig,  and  that,  if  this  claim  is  decided  adversely,  then 
the  damages  awarded  are  so  excessive  as  to  have  been  the 
result  of  passion  and  prejudice  on  the  part  of  the  jury. 
In  both  cases  defendant  asserts  that  the  court  erred  in  not 
receiving  evidence  in  support  of  its  counterclaim  for  dam- 
ages to  its  engine,  train  and  track  resulting  from  the  de- 
railment caused  by  the  collision.  The  latter  point  was 
not  considered  in  the  other  case,  but  will  be  considered 
briefly  here. 

Even  if  a  tort  could  be  offset  against  a  tort,  such  a  coun- 
terclaim as  this  cannot  be  asserted. 

The  plaintiff  is  suing  in  his  representative  capacity  as  a 
trustee.  The  action  is  not  brought  for  the  benefit  of  the 
estate  of  the  deceased,  nor  can  the  amount,  if  any,  recov- 
ered be  made  subject  to  any  claims  of  creditors.  The 
cause  of  action  is  one  created  by  statute.  Its  purpose  is 
to  prevent  those  persons  who  had  the  right  to  look  forward 
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to  the  services  of,  or  support  from,  the  deceased,  and  who 
will  suffer  a  pecuniary  loss  by  the  death,  from  being  de 
prived  thereof  by  the  wrongful  act  of  the  defendant.  If 
Zell  Craig,  as  the  agent  or  servant  of  Alvarado  W.  Craig 
in  the  driving  of  his  team,  recklessly  and  carelessly  caused 
injury  and  damage  to  another,  under  the  doctrine  of  re- 
spondeat superior,  Alvarado  W.  Craig  might  be  liable  per- 
sonally, but  he  could  not  be  liable  in  a  representative  ca- 
pacity. In  such  a  case,  if  Zell  Craig  were  the  agent  or 
servant  of  the  mother,  whether  her  estate  could  be  reached 
or  not,  the  fund  created  for  the  benefit  of  her  heirs  and 
next  of  kin  could  not  be  touched.  The  court,  therefore, 
properly  rejected  this  evidence. 

Upon  the  question  of  imputed  negligence,  the  court  gave 
the  following  instructions: 

"(6)  If  you  find  from  the  evidence  that  Zell  Craig 
was  on  the  day  of  the  accident  sent  to  Lyons  by  his  father, 
on  his  father's  business,  driving  .his  father's  team,  and  that 
Catherine  E.  Craig  went  on  business  of  her  own,  without 
any  authority  or  duty  with  respect  to  the  driving  of  the 
team,  and  without  any  reason  to  suspect  the  want  of  care 
or  skill  on  the  part  of  her  son,  then  and  in  that  case,  his 
negligence,  if  any  there  was,  could  not  be  charged  or  im- 
puted to  her,  and  the  relation  of  mother  and  son  would  not 
alone  and  of  itself  afford  a  necessary  inference  that  she 
possessed  the  right,  or  was  charged  with  the  duty,  to  con- 
trol or  direct  the  driving  of  the  team. 

"(7)  When  a  passenger,  while  riding  in  a  private  ve- 
hicle with  the  consent  of  the  driver  or  owner  thereof,  is 
injured  by  the  concurring  negligence  of  the  driver  and 
another,  the  negligence  of  the  driver  is  not  imputed  to  the 
passenger,  so  as  to  prevent  a  recovery  of  damages  for  the 
injury  sustained,  unless  he  had  authority  to  control,  or 
was  charged  with  a  duty  to  control,  such  driver,  or  had 
reason  to  suspect  a  want  of  care  or  skill  on  his  part.  Ap- 
plying this  principle  to  the  case  in  hand,  you  are  instruct- 
ed that  the  negligence  of  Zell  Craig,  if  any  there  was,  con- 
tributing to  the  accident  in  question,  cannot  be  charged 
or  imputed  to  Catherine  E.  Craig,  so  as  to  prevent  a  re- 
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eovery  in  this  case,  unless  she  possessed  the  right,  or  was 
charged  with  the  duty,  to  control  such  driver,  or  had  rea- 
son to  believe  or  suspect  that  there  was  a  want  of  care  or 
skill  on  his  part.'' 

The  complaint  is  made  that  "the  rule  of  law  thus  an- 
nounced is  not  applicable  to  the  undisputed  facts,  and  is 
erroneous."  It  is  also  stated  that  the  mother  gave  the  di- 
rections as  to  the  grist  and  the  manner  in  which  the  corn 
should  be  ground,  and  it  is  argued  that  the  business  at  the 
mill  was  a  joint  enterprise  for  the  benefit  of  the  family, 
but,  even  if  it  was  not  so,  that,  in  the  absence  of  the  father, 
Mra  Craig  was  the  master  or  principal  and  the  son  was 
her  servant  or  agent 

The  doctrine  of  imputed  negligence  has  been  considered 
in  this  state  in  the  cases  of  Omaha  &  R.  V,  K  Co.  v.  Talhot, 
48  Neb.  627,  Loso  v.  Lancaster  Coimty,  77  Neb.  466,  and 
Hdjaeh  v.  Chicago,  B.  d  Q.  R.  Co.,  68  Neb.  539.     The  hold- 
ing in  the  Talbot  case  is  modified  by  the  Loso  case.     It  was 
held  in  the  Hajaek  case :  "Except  with  respect  to  the  rela- 
tion of  partnership,  or  of  principal  and- agent,  or  of  master 
and  servant,  or  the  like,  the  doctrine  of  imputed  negligence 
is  not  in  vogue  in  this  state."     This  is  the  rule  adopted  by 
nearly  every  state  in  the  Union.     Loso  v.  Lancaster  Coun- 
ty ,  supra.     If  there  is  any  doubt  or  question  as  to  the  na- 
ture of  the  relation  existing  between  Mrs.  Oraig  and  her 
son  with  respect  to  the  management  of  the  team  at  the 
time  the  accident  hapi)ened,  the  question  is  one  of  fact  for 
the  jury.    So  far  as  the  evidence  shows  in  this  case,  Mr. 
Craig  was  the  owner  of  the  farm  and  carried  on  the  farming 
operations.     It  was  at  his  direction  that  the  son  went  to 
the  mill,  it  was  his  team  and  wagon  that  was  used,  and  the 
grist  that  was  to  be  ground  belonged  to  him.     It  is  true 
that  the  miller  asked  Mrs.  Craig  how  she  would  like  the 
meal  ground,  and,  housewife  like,  she  indicated  her  pref- 
erence; but  this  does  not  indicate  that  the  com  was  not 
the  property  of  her  husband.     Mrs.  Craig  had  not  driven  a 
team  for  ten  years.    There  is  nothing  to  show  that  she  was 
invested  with  any  authority  over  her  son  with  respect  to 
the  management  of  the  journey.    The  son  went  to  town  up- 


^* 


590  NEBRASKA  REPORTS.  LVoL.  97 

.  Craig  V.  Chicago,  St.  P.,  M.  &  O.  R,  Co. 

on  the  father's  business,  and  it  is  shown  that  the  mother 
desired  to  go  in  order  to  exchange  a  pair  of  shoes  for  a 
better  fitting  pair.  We  cannot  say,  as  a  matter  of  law, 
that  the  relation  of  principal  and  agent,  or  master  and  ser- 
vant, existed  between  the  mother  and  son,  even  thongh  the 
young  man  had  not  arrived  at  his  majority.  The  son  only 
lacked  a  month  of  being  18  years  old.  He  weighed  183 
pounds,  and  was  a  man  in  all  but  years.  It  has  been 
held  that,  where  a  person  is  a  passenger  or  a  guest  in  a  ve- 
hicle and  it  becomes  apparent  that  the  driver  is  taking  un- 
usual risks,  if  the  passenger  or  guest  makes  no  attempt  to 
leave  the  vehicle  or  save  himself  from  the  threatened  in- 
jury, he  is  equally  guilty  of  negligence  and  cannot  recover. 
Rehillard  v,  MinneapolU,  St.  P.  &  8.  S.  *M.  R,  Co.,  216  Fed. 
503,  and  many  cases  cited  in  the  opinion;  Trumhower  v. 
Lehigh  Valley  Transit  Co,,  235  Pa.  St  397.  But,  in  this 
case  there  is  evidence  that,  as  soon  as  the  young  man  ap- 
parently saw  the  train  and  commenced  to  whip  the  horses, 
the  mother  attempted  to  seize  his  arm  or  the  reins,  seem- 
ingly in  the  endeavor  to  prevent  the  team  from  crossing 
the  track  in  front  of  the  locomotive.  May  not  the  con- 
verse of  the  proposition  apply,  and,  if  the  guest  or  passen- 
ger attempts  to  thwart  the  negligent  act,  is  this  not  strong 
or  conclusive  evidence  that  no  negligence  existed  on  his 
part  or  should  be  imputed  to  him? 

The  relation  of  parent  and  child  is  not  the  determining 
factor.  Johnson  v.  City  of  St.  Joseph,  96  Mo.  App.  663, 
w^as  a  case  in  which  the  driver  of  a  wagon  in  w^hich  the 
plaintiff  was  riding,  which  was  precipitated  into  an  exca- 
vation in  a  defective  street,  was  her  son.  It  was  held  that, 
as  it  did  not  appear  that  the  son  was  in  her  employment, 
his  negligence  could  not  be  imputed  to  plaintiff,  citing 
Dickson  v.  Missouri  P.  R.  Co,,  104  Mo.  491.  In  BucUer 
V.  City  of  'Newman,  116  111.  App.  546,  the  facts  w^ere  that 
the  plaintiflf  was  riding  in  a  wagon  drawn  by  a  team  of 
horses  driven  by  her  son,  aged  17  years.  The  wagon  wheel 
dropped  into  a  defect  in  the  highway.  As  a  result  the 
plaintiflf  was  thrown  to  the  ground  and  injured.  The  juty 
were  instructed  that,  if  the  accident  "resulted  from  a  want 
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of  reasonable  care  and  caution  for  her  own  safety  on  the 
part  of  the  plaintiff,  or  the  person  driving  the  team,  then 
the  jury  should  find  in  favor  of  the  defendant."  The  court 
said :  "It  cannot  be  said,  as  a  matter  of  law,  that  the  mere 
fact  that  he  was  her  son  and  a  minor  gave  her  such  con- 
trol over  him  as  to  make  her  responsible  for  his  careless 
driving.  The  record  fails  to  disclose  the  ownership  of 
the  team  and  wagon,  whether  the  driver  was  in  her  or  her 
husband's  employ,  or  whether  she  was  a  passenger  by  right 
of  ownership  of  the  team  and  wagon  or  by  invitation  or 
permission  of  the  owner.  As  we  take  it,  the  mere  relation 
of  parent  and  child  is  not  sufficient,  but  before  the  negli- 
gence of  the  driver  could  be  imputed  to  appellant,  the  re- 
lation of  either  master  and  servant,  or  of  principal  and 
agent,  must  have  been  established."  The  judgment  was 
reversed.  Peabody  v.  Haverhill,  O.  &  D.  Street  R.  Co.,  200 
Mass.  277,  and  cases  cited  in  the  opinion. 

It  is  strongly  urged  that  the  court  erred  in  permitting 
the  plaintiff  to  testify  as  to  the  value  of  his  wife*8  ser 
vices.     Mr.  Craig  testified  that  his  oldest  daughter  was  20 
Tears  of  age  when  the  accident  happened;  that  she  has 
since  married  and  moved  to  Colorado;  that  the  surviving 
son  is  not  quite  16,  and  that  his  daughter  Ilene  is  not 
quite  14  at  the  present  time.     Mrs.  Craig  was  52  years 
old  and  in  good  health  at  the  time  of  the  accident.     They 
had  been  married  22  years.     She  did  all  the  housework, 
with  the  help  of  the  girls  when  they  were  not  at  school, 
made  the  children's  clothes,  did  the  washing,  and  took  care 
of  the  milk  and  butter  and  poultry.     She  also  instructed 
the  children  and  helped  them  with  their  lessons  in  school 
and  Sunday  school.    After  giving  these  facts,  the  witness 
-was  asked  what,  aside  from  the  care  of  the  children,  the 
value  of  her  services  was  for  taking  care  of  the  house,  car- 
ing for  the  i)oultry,  making  butter,  etc.     This  was  object- 
ed to  because  no  foundation  was  laid.     The  objection  was 
overruled.     Mr.  Craig  then  testified  that  her  services  were 
urorth  about  two  or  three  times  as  much  as  those  of  a 
serviant  girl  to  whom  you  would  have  to  pay  |5  to  |10  a 
-^eek,  and  worth  at  least  |15  a  week.     We  find  nothing 
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prejudicially  erroneous  in  the  admission  of  this  evidence. 
The  evidence  is  not  strictly  that  of  an  exi)ert.  The  wages 
of  domestic  servants  is  a  matter  of  common  knowledge, 
and  the  facts  in  evidence  with  reference  to  the  services  of 
Mrs.  Craig  as  housekeeper  and  in  the  care  and  instruction 
of  the  children  justify  the  conclusion  testified  to  by  her 
husband. 

It  is  next  urged  that  the  verdict  is  so  excessive  that  it 
appears  to  have  been  the  result  of  passion  or  prejudice  on 
the  part  of  the  jury.  No  tables  of  expectancy  are  in  the 
record,  but,  according  to  the  brief  of  both  parties,  the  ex- 
pectancy of  Mrs.  Craig  was  between  19  and  20  years.  As- 
suming as  a  basis  of  calculation  that  her  services  were 
worth  at  the  minimum  |15  a  week  or  J780  a  year,  and  tak- 
ing the  present  value  of  that  sum  for  the  period  of  expec- 
tancy, with  interest  for  the  time  intervening  between  the 
commencement  of  the  suit  and  the  rendition  of  the  verdict, 
this  amounts  to  about  |8,900.  Plaintiff  urges  that  this  is 
the  minimum  value  of  the  services,  which  the  jury  was  not 
bound  to  adopt,  and  that,  if  the  value  of  her  services  is 
estimated  with  reference  to  the  testimony  as  to  the  wages 
paid  a  servant  girl  and  the  proof,  they  were  worth  two  or 
three  times  as  much,  and  the  present  worth  of  her  services 
would  be  about  ^20,000.  On  the  other  hand,  the  defend- 
ant, upon  the  assumption  that  her  services  were  worth  |1 
a  day  or  ^^65  per  annum,  argues  that  the  present  worth 
would  aggregate  93,733,  or,  if  |5  a  week  be  taken  as  a  basis, 
to  95,167.50.  It  is  impossible  to  ascertain  with  accuracy 
or  certainty  the  pecuniary  loss  which  will  be  suffered  by 
the  husband  and  children  on  account  of  the  death  of  Mrs. 
Craig.  Tables  of  expectancy  show  mere  averages,  but 
seem  to  afford  as  reasonable  an  index  to  longevity  as  has 
so  far  been  discovered.  The  beneficiaries  may  all  cease  to 
exist  within  a  year,  or  they  may  live  far  beyond  the  aver- 
age duration  of  life.  It  is  also  impossible  to  place  a  defi- 
nite money  value  upon  the  ser\  ices  of  a  wife  and  mother. 
The  wages  of  a  servant  girl  or  a  housekeeper  are  not  al- 
ways a  true  index  of  the  pecuniary  loss  to  the  husband  and 
children.     If  the  amount  fixed  by  the  jury  does  not  con- 
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vince  the  mind  that  it  is  unjust  and  entirely  dispropor 
tionate  to  the  loss  suffered,  courts  should  not,  and  they  are 
loth  to,  interfere  with  verdicts.  The  question  must  be  de- 
termined under  the  attending  circumstances  of  each  indi- 
vidual case.  While  we  are  satisfied  that  the  amount  as- 
sessed is  fully  as  much  as  the  recovery  should  have  been, 
we  are  not  convinced  that  it  is  so  excessivie  that  we  are  jus- 
tified in  setting  the  verdict  aside  as  a  result  of  passion  oi 
prejudice,  or  that  a  remittitur  should  be  required. 

We  find  no  prejudicial  error  in  the  record.    The  judg- 
ment of  the  district  court  is 

Affirmed. 

Babnes,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


Bessie  B.  BoRrHERT,  appellant,  v.  James  Bash,  appel- 
lee. 

Filed  Januabt  6»  1915.    No.  17,879. 

Umitation  of  Actions:  Assault  and  Battebt.  A  civil  action  for 
damages  for  an  assault  and  battery  with  circumstances  of  aggrava- 
tion must,  under  section  13  of  the  code,  be  begun  within  one  year 
after  the  cause  of  action  accrued. 

Appeal  from  the  district  court  for  Dundy  county :    Er- 
nest B.  Perry,  Judge.    Affirmed 

C.  E.  Eldred  and  A.  T.  Coxoings,  for  appellant. 

Bernard  McNeny,  contra. 

tiBTTON,  J. 

This  is  a  civil  action  for  assault  and  battery.  It  is 
charged  that  the  defendant  assaulted  the  plaintiff  and  at- 
tempted to  have  carnal  intercourse  with  her  against  her 
will  and  without  her  consent  by  forcibly  overcoming  her 
resistance,  but  that  the  plaintiff  by  exercising  her  strength 
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succeeded  in  releasing  herself.  The  assault  is  alleged  to 
have  occurred  on  the  6th  day  of  March,  1911.  The  action 
was  begun  on  the  23d  of  September,  1912.  The  defend- 
ant filed  a  general  demurrer,  on  the  ground  that  the 
plaintiflf's  cause  of  action  was  barred  by  the  statute  of 
limitations.  The  demurrer  was  sustained,  and,  the  plain- 
tiff having  elected  to  stand  upon  her  petition,  a  judgment 
of  dismissal  was  entered.     Plaintiff  appeals. 

The  question  to  determine  is  whether  the  action  is  one 
for  assault  and  battery,  which  by  section  13  of  the  code, 
must  be  brought  within  one  year,  or  whether  it  is  '*an  ac- 
tion for  an  injury  to  the  rights  of  plaintiff,  not  arising  on 
contract,  and  not  hereinafter  enumerated,"  which,  under 
section  12,  is  not  barred  until  four  years  after  the  wrong. 
The  appellant's  position  is  that  the  petition  charges  a  fe- 
lonious assault,  and  that  felonious  assaults  are  not  within 
the  definition  of  assault  and  battery,  and,  hence,  must  be 
covered  by  the  provision  of  section  12.  It  is  a  settled  doc- 
trine of  statutory  construction  that  words  shall  be  taken 
to  have  their  ordinary  and  customary  meaning.  The 
question,  then,  is,  for  what  classes  of  wrongs  has  it  been 
generally  understood,  both  in  England  and  in  this  coun- 
try, can  damages  be  recovered  in  civil  actions  for  assault 
and  battery? 

At  the  common  law  the  action  for  every  wrong  of  this 
nature  was  trespass,  vi  et  armis,  for  assault  and  battery. 
Dickey  v.  McDonnell,  41  111.  62 ;  Agnew  v.  Johson,  13  Cox 
C.  C.  (Eng.)  625. 

In  Elliott  V.  Van  Buren,  33  Mich.  49,  29  Am.  Rep.  668, 
it  is  said :  "This  action  is  nothing  more  than  trespass  for 
an  assault  and  battery.  There  is  no  such  thing  as  a  pri- 
vate action  for  a  crime  as  such.  The  civil  grievance  here 
charged  was  an  assault,  described,  as  was  proper,  with  its 
attendant  circumstances  of  enormity,  including  an  at- 
tempt to  ravish.  This,  however,  does  not  make  it  dif- 
fer from  an  action  for  a  lighter  grievance,  except  as  show- 
ing a  heavier  ground  of  complaint,  for  which,  if  made  out, 
the  damages  allowed  would  be  likely  to  be  larger." 
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It  is  unnecessary,  in  order  to  make  out  a  cause  of  action, 
to  plead  matters  of  aggravation,  since  their  effect  is  mere- 
ly to  increase  the  damages  <3  C^c.  1082fc) ;  and  the  con- 
tention that,  because  the  assault  is  alleged  to  have  been  ac- 
companied by  aggravated  circumstances,  the  nature  of  the 
action  is  changed  from  a  civil  action  of  assault  and  bat- 
tery, we  think,  is  untenable.     It  is  the  same  action,  but 
the  damages  may  be  enhanced  by  the  nature  of  the  assault 
The  books  are  full  of  reports  of  civil  actions  for  indecent 
assaults  of  this  nature,  extending  over  a  period  of  many 
years.    They  are  uniformly  classed  at  common  law  as  ac- 
tions in  trespass,  vi  et  armis,  for  assault  and  battery,  and 
in  code  states  as  actions  for  assault  and  battery.     The  fol- 
lowing illustrative  ca^es  are  concerned  with  like  assaults. 
Each  is  denominated  an  action  for  assault  and  battery. 
Lnittermann  v.  Romey,  143  la.  233;  Haulish  v.  Boiler,  75 
N.  Y.  Supp.  992;  Derwin  v.  Parsons,  52  Mich.  425;  Parker 
V.  Coture,  63  Vt.  155.    See,  also,  1  Kinkead,  Commentaries 
on  Torts,  sec.  206. 

In  Ohio,  from  which  state  our  code  was  taken,  there 
seems  to  havB  been  no  doubt  as  to  the  nature  of  an  action 
for  such  an  assault;  and,  in  the  absence  of  a  disability  on 
the  part  of  the  plaintiff  (such  as  infancy),  it  must  be 
brought  within  one  year.  Bormuth  v.  Beyer,  10  Ohio  C. 
C.  291. 

It  is  significant  that  libel,  slander,  assault  and  battery, 
malicious  prosecution,  and  false  imprisonment — all  per- 
sonal wrongs — ^are  included  in  the  one  year  statute.     The 
legislature  evidently  thought  that  the  public  interest  re- 
quires a  prompt  prosecution  of  such  actions.     Charges  of 
this  nature  are  easily  made  and  difficult  to  defend  against, 
and  the  lapse  of  more  than  one  year  after  the  alleged  oc- 
currence of  the  wrong  allows  time  for  the  dispersion  of 
witnesses,    and  makes  the    difficulty  of  defending    such 
cases  much  greater.     In  Kramer  v.  Weigand,  91  Neb.  47, 
which  plaintiff  cites,  it  is  said,  speaking  of  the  common 
law :    ^^Damages  for  assault  and  battery  were  recoverable! 
in  a  civil  action,  but  damages  for  n,pe  were  not,  and  where 
rai)e  "was  part  of  the  violence  proved  there  could  be  no 
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recovery  for  assault  and  battery.  ♦  ♦  ♦  This  difEer- 
ence  between  the  nature  of  the  offenses  was  evidently  ob- 
served by  the  legislature  when  the  statute  of  limitations 
was  enacted."  That  case,  therefore,  furnishes  no  basis  for 
plaintiff's  contention. 

The  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick,  J.,  dissenting. 

The  opinion  of  the  majority  approves  of  Kramer  v.  WeU 
gand,  91  Neb.  47,  and  professes  to  distinguish  it  from  this 
case.  In  each  case  the  action  is  for  damages  caused  by  a 
felony  committed  against  the  plaintiflP.  In  each  case  the 
felony  complained  of  included  an  assault  and  battery,  and 
neither  felony  could  be  committed  without  committing  an 
assault  and  battery.  In  the  case  at  bar  the  struggle  was 
more  strenuous,  and  the  plaintiff  succeeded  in  preventing 
the  consummation  of  the  rape.  In  the  Weigand  case  the 
resistance  was  not  so  determined  and  successful.  In  the 
case  at  bar,  if  the  plaintiff  had  been  more  yielding  and 
had  not  resisted  so  strenuously,  she  would  have  had  four 
years  in  which  to  begin  her  action.  By  her  stubbornness 
she  forfeited  that  right,  and  must  suffer  her  injuries  with- 
out redress  because  she  did  not  begin  her  action  within  one 
year  after  the  felony  was  committed  against  her.  Gould 
anything  be  more  inconsistent?  The  explanation  given  in 
the  majority  opinion  for  such  distinction  is,  to  my  mind, 
still  more  curious.  It  is  said:  "Damages  for  assault  and 
battery  were  (at  common  law)  recoverable  in  a  civil  ac- 
tion, but  damages  for  rape  were  not,  and  where  rape  was 
part  of  the  violence  proved  there  could  be  no  recoveiy 
for  assault  and  battery.  ♦  ♦  ♦  This  difference  between 
the  nature  of  the  offenses  was  evidently  observed  by  the 
legislature  when  the  statute  of  limitations  was  enacted.'' 
If  this  statement  has  any  application  in  the  Weigand  case, 
it  has  the  same  application  in  the  case  at  bar,  but  it  has 
no  application  in  either  case.  Several  hundred  years  ago 
in  England  all  damages  caused  by  any  felony  belonged  to 
the  King.     There  could  be  no  private  action  for  damages 
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caused  by  a  felony.  They  said  the  damages  were  included 
in  the  crime.  If  that  were  the  law  with  us,  it  would  of 
course  apply  to  one  felony  as  well  as  another,  and  would 
not  distinguish  the  case  at  bar  from  the  Weigand  case.  But 
there  never  was  any  such  common  law  in  this  state.  At 
the  earliest  opportunity  a  right  of  action  was  given  for 
all  felonies,  and  no  distinction  was  made.  "The  right  of 
ciTil  remedy  is  not  merged  in  a  public  offense,  but  may,  in 
all  cases,  be  enforced  independently  of  and  in  addition  to 
the  punishment  of  the  latter."  1  Complete  Session  Laws, 
p.  351.  The  first  territorial  legislature  of  1855  enacted  a 
criminal  and  civil  code.  It  defined  the  crime  of  assault, 
assault  and  battery,  rape,  and  assault  with  attempt  to 
commit  rape.  1  Complete  Session  Laws,  p.  96.  It  adopted 
a  part  of  the  Iowa  civil  code,  which  contained  the  statute 
of  limitations.  It  contained  no  provision  specially  limit- 
ing the  time  for  bringing  actions  for  assault  or  assault  and 
battery,  but  actions  for  injuries  to  the  person  were  limited 
to  two  years.  1  Complete  Session  Laws,  p.  25.  Later  the 
limitation  for  actions  for  injuries  to  the  person  was  ex- 
tended to  four  years,  and  this  limitation  was  made  to  ap- 
ply to  all  actions  for  injuries  to  the  person  "not  hereinaf- 
ter enumerated,"  and  a  subsequent  section  provided  the 
limitation  for  action  for  assault  and  battery  should  be  one 
year.  It  would  seem  very  clear  that  under  these  statutes 
we  ought  to  hold,  either  that  all  actions  for  damages 
caused  by  a  felony  committed  against  the  person  are  ac- 
tions for  simple  assault  and  battery  and  must  be  brought 
within  one  year,  or  else  that  all  such  actions  have  a  four- 
year  limitation.  The  majority  opinion  says:  "At  the 
common  law  the  action  for  every  wrong  of  this  nature  was 
trespass,  vi  et  armis,  for  assault  and  battery.  ♦  ♦  ♦  And 
the  contention  that,  because  the  assault  is  alleged  to  have 
been  accompanied  by  aggravated  circumstances,  the  na- 
ture of  the  action  is  changed  from  a  civil  action  of  assault 
and  battery,  we  think,  is  untenable.  It  is  the  same  action, 
but  the  damages  may  be  enhanced  by  the  nature  of  the  as- 
esLulV^  That  is,  if  an  assault  and  battery  is  included  in 
the  act  complained  of,  all  consequences  of  the  assault  and 
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battery  are  matters  in  aggravation  of  damages  and  cannot 
change  the  nature  of  the  action.  This  would,  of  course,  in- 
clude an  accomplished  rape  and  all  i>ossible  consequences 
thereof,  and  as  plainly  includes  the  Weigand  case  as  it 
does  the  case  at  bar.  The  opinion  in  the  Weigand  case  be- 
gins with  the  statement:  ^'Plaintiff  is  an  unmarried  wo- 
man, and  this  is  an  action  for  trespass  upon  her  person.'*^ 
Of  course  that  correctly  states  the  nature  of  the  case. 
There  can  be  no  rape  without  an  assault  and  violence 
against  the  person.  The  petition  in  that  case  alleged  that 
"the  defendant  ^yith  force  and  violence  made  indecent  as- 
sault upon  the  plaintiff,"  and  the  evidence  tended  to  prove 
the  allegation.  The  petition  alleged,  and  the  evidence 
tended  to  prove,  serious  consequences  of  the  assault.  It 
w^as  an  aggravated  assault.  The  plaintiff  did  not  resist  so 
successfully  as  in  the  case  at  bar,  and  the  consequences 
were  different,  but  both  were  felonies  and  both  were  fol- 
lowed by  consequences  that  might  be  anticipated  from  the 
nature  of  the  assault 

The  majority  opinion  cites  Luttermann  t?.  Romey^  143  la. 
233,  and  other  similar  cajses.  These  cases  have  no  rela- 
tion to  the  question  we  are  deciding.  The  action  was  for 
an  aggravated  assault.  The  plaintiff  failed  to  prove  those 
elements  of  the  offense  which  under  our  statute  would  con- 
stitute a  felony.  It  does  not  appear  from  the  opinion 
whether  the  offense  charged  was  a  felony  under  the  Iowa 
statute.  The  decision  was  that,  if  plaintiff  failed  to  prove 
the  more  serious  crime,  she  might  still  recover  for  the  as- 
sault. The  assault  was  necessarily  included  in  the  charge^ 
as  in  the  case  at  bar  and  in  the  Weigand  case,  and,  of 
course,  a  recovery  for  an  assault  could  not  be  denied  be- 
cause the  plaintiff  failed  to  prove  the  felony.  In  con- 
struing a  statute  words  should  be  talcen  to  have  their  or- 
dinary meaning,  and  it  is  unfortunate  to  give  a  strained 
and  unnatural  meaning  to  the  language  of  a  statute  upon 
an  erroneous  idea  of  the  common  law  of  England  of  hun- 
dreds of  years  ago.  This  is  especially  so  when  the  result 
is  to  construe  a  statute  in  one  case,  and  give  it  an  exactly 
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contrary  constructioii  in  the  next  case  which  involyes  the 
same  question. 


John  L.  Nofsingeb^  appellant,  v.  Alfred  D.  Paup, 

appellee. 

FiLKD  Januabt  29,  1916.    No.  17,745. 

L  Ananlt  And  Battery:  Right  to  Rbooveb.  The  plaintiff*  In  an 
action  for  damages  for  an  assault  and  battery,  cannot  recover  when 
he  is  shown  to  have  been  the  aggressor,  unless  the  defendant,  in 
repelling  the  plaintiff's  assault,  has  used  more  force  than  would 
appear  necessary  to  an  ordinarily  prudent  man  under  like  circum- 
stances. 

2.  Appeal:  Affibmance.  This  court  will  not  set  aside  the  verdict  of 
a  Jury  as  unsupported  by  the  evidence,  unless  it  is  clearly  wrong. 

Rehearing  of  case  reported  in  96  Neb.  805.  Former 
judgment  of  reversal  set  aside,  and  judgment  of  district 
court  affirmed. 

Barnes,  J. 

This  was  an  action  to  recover  for  personal  injuries  sus- 
tained by  the  plaintiff  for  an  assault  and  battery  alleged 
to  have  been  committed  by  the  defendant*  The  defendant's 
answer  was  a  denial  and  a  plea  of  self-defense.  By  a 
former  opinion  {N  of  singer  v.  Paup,  96  Neb.  805),  we  held 
that  the  evidence  was  insuflftcient  to  sustain  the  verdict  in 
faipor  of  the  defendant.  A  rehearing  was  allowed,  the  cause 
has  been  reargued  and  submitted,  and  the  question  now  is : 
Shall  we  adhere  to  our  former  opinion? 

It  appears  that  on  the  24th  day  of  May,  1911,  the  plaintiff 
started  from  his  home  with  a  load  of  wheat  to  be  delivered 
at  Albion,  which  place  lies  about  seven  miles  northeast  of 
the  plaintiff's  premises.  At  the  corner  of  the  defendant's 
farm  a  boy  named  Adam  Gardner  got  upon  the  wagon  and 
rode  with  plaintiff  to  a  point  where  the  difficulty  occurred. 
The   plaintiff  testified,  in  substance,  as  follows:     I  had 
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stopped  about  five  times  from  the  Paup  corner  to  the  hill, 
about  25  or  30  rods  south  of  the  Gardner  place.  I  stopped 
at  the  bottom  of  the  hill.  I  then  made  a  pull  and  stopped 
perhaps  50  feet  up  the  hill.  I  raised  up  to  get  off  my 
wagon  to  start  my  team.  While  doing  that  I  said :  "They 
are  playing  thunder  with  these  confounded  drags."  When 
I  looked  back  I  saw  Mr.  Paup  with  his  spade  up  ready 
to  strike.  He  was  close  to  the  east  of  his  horses'  heads, 
about  eight  feet  from  me.  When  I  dropped  my  lines  I 
turned,  facing  him.  I  came  within  about  four  feet  diagon- 
ally northeast  from  the  hub  of  my  wheel.  Paup  said :  '*If 
you  come  an  inch  I  will  hit  you  with  this  spade."  I  was 
holding  up  my  right  hand  to  keep  him  from  hitting  me. 
I  begged  him  not  to  hit  me  with  the  spade.  He  said :  "I 
will  hit  you  with  the  spade;  I  will  hit  you  with  the  spade." 
And  he  said  some  foul  words  as  he  struck  me.  He  said: 
"I  will  just  kill  you."  There  was  scarcely  a  check  from 
the  first  words  spoken  until  I  was  hit. 

The  testimony  of  the  defendant,  relating  to  the  com- 
mencement of  the  affray,  was,  in  substance,  as  follows: 
On  the  morning  of  May  24,  I  went  out  and  King-dragged 
the  road.  I  noticed  plaintiff's  team  over  the  hill.  I  knew 
he  was  prejudiced  against  us  working  the  road.  I  did 
not  want  to  meet  him.  I  waited  until  he  went  north  of 
the  corner,  about  40  rods  from  where  I  was.  When  I  got 
on  top  of  the  hill  he  was  about  60  rods  ahead  of  me. 
When  I  saw  him  next  he  was  about  30  rods  ahead  of  me. 
When  I  got  down  there  the  horses  began  to  slow  up,  and 
I  looked  up  aud  said,  "Whoa,"  and  they  stopped,  and  there 
was  Mr.  Nofsinger's  team  standing  in  the  road.  He  turned 
round  in  the  seat  and  said:  "What  in  the  devil  do  you 
want  to  be  dragging  these  roads  for  all  the  time?"  I 
finally  says:  "What's  biting  you?"  He  said:  "There  is 
a  whole  lot  biting  me."  He  climbed  off  the  wagon  with 
the  whip  in  his  hand  and  started  toward  me.  I  waited 
until  he  got  back  of  the  back  end  of  his  wagon,  and  he 
kept  coming,  and  I  waited  until  he  got  pretty  near  to  the 
head  of  my  horses,  and  I  saw  that  he  was  going  to  come, 
and  I  had  this  shovel  on  there,  and  I  picked  it  up  and 
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warned  him  tx)  stand  back.  I  told  him  not  to  come  any 
farther.  He  was  then  about  10  feet  from  me.  I  said: 
"Stand  back  or  I  will  hit  you."  He  was  in  front  of  me 
watching  me,  and  I  was  looking  at  him.  I  warned  him  the 
second  time.  He  kept  crowding  in  on  me.  I  warned  him 
the  third  time  to  stand  back,  and  he  kept  crowding  up  on 
me,  and  when  I  warned  him  the  third  time  he  made  a  rush 
at  me  like  that,  and  I  struck  him  with  the  spade.  I  do  not 
know  whether  I  hit  him  with  the  spade,  or  whether  the 
spade  came  off  and  hit  him,  but  anyway  he  rushed  into 
me  and  commenced  pounding  me  with  the  butt  end  of  the 
whip,  and  he  struck  me  across  the  face  and  over  the  head 
and  kind  of  dazed  me,  and  when  I  came  to  he  had  his 
thumb  in  my  eye  trying  to  gouge  my  eye  out,  and  1  jerked 
away  from  him  and  got  my  thumb  in  his  mouth,  and  he 
bit  me  on  the  thumb,  and  I  jerked  away  from  him,  and 
in  some  way  or  other  I  was  trying  to  push  him  from  me, 
and  I  got  him  by  the  shirt,  and  in  the  tussle  I  threw  him 
down  and  was  holding  him  down.  He  said :  "You  ought 
to  be  ashamed  of  yourself  to  hit  an  old  man  52  years  old." 
And  I  said:  "You  ought  to  keep  a  52-year  old  man's 
place." 

Adam  Gardner,  who  was  the  only  other  witness  who 
saw  the  encounter,  testified,  in  substance,  as  follows:  I 
was  riding  with  Mr.  Nofsinger.  He  had  stopped  his  team 
there,  and  Paup  came  up  behind  him.  Nofsinger  used  a 
vulgar  and  profane  expression,  and  then  said :  "What  are 
you  always  dragging  up  my  tracks  for?"  Paup  said: 
"What's  biting  you?"  And  Nofsinger  went  off  his  wagon 
with  his  whip  in  his  hand  and  went  back  to  him.  Paup 
said:  "Stand  back  or  I  will  hit  you."  And  he  said: 
"I  win  dare  you  to  hit  me  with  the  spade."  Mr.  Paup 
said  three  times,  "Stand  back."  Nofsinger  went  right 
toward  him,  and  he  hit  him  over  the  head  with  the  spade. 
Nofsinger  fell  and  clinched  Mr.  Paup.  That  is  all  I  saw, 
and  I  went  into  the  house.  Nofsinger  was  holding  his 
hand  up  to  his  face.  He  had  a  broken-off  piece  of  buggy 
whip  three  or  four  feet  long  in  his  hand.     Paup  moved 
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backward.  They  were  10  or  15  feet  back  of  the  hind  wheel 
when  the  blow  was  struck  with  the  spade. 

The  foregoing  is  the  substance  of  the  testimony  describ- 
ing how  the  encounter  between  the  plaintifif  and  defendant 
took  place.  There  was  considerable  other  testimony,  and 
the  statements  of  the  witnesses  named  were  to  some  extent 
modified  by  cross-examination,  but  the  above  is  a  fair 
statement  of  what  the  testimony  shows. 

It  must  be  conceded  that  Nofsinger  was  quite  severely 
injured  by  the  blow  struck  with  the  spade.  His  other 
injuries  were  comparatively  slight.  The  defendant  was 
also  injured  in  the  fight,  but  his  injuries  were  not  per- 
manent. The  case  was  submitted  to  the  jury  under  proper 
instructions.  In  fact,  the  trial  court  submitted  nearly  all 
of  the  instructions  requested  by  the  plaintiff.  Some  of 
them  were  slightly  modified,  but,  as  we  view  the  record, 
the  modifications  were  properly  made.  The  jury  returned 
a  verdict  for  the  defendant,  on  which  the  trial  court  ren- 
dered judgment.  By  a  reference  to  the  testimony,  it  is 
apparent  that  the  jury  were  of  the  opinion  that  the  plain- 
tiff was  the  aggressor,  and  that  the  defendant  struck  him 
in  self-defense.  If  this  was  so,  plaintiff  could  not  recover, 
unless  the  defendant  used  more  force  than,  under  the  cir- 
cumstances, an  ordinarily  prudent  man  would  be  justified 
in  believing  was  necessary  to  repel  the  assault,  and  the 
jury  were  apparently  convinced  that  the  force  used  by 
defendant  was  justifiable.  We  are  unable  to  say  that  the 
jury  were  not  justified  in  arriving  at  that  conclusion. 

Where  a  question  is  submitted  to  the  jury  upon  con- 
flicting evidence  and  upon  proper  instructions,  the  verdict 
will  not  be  set  aside  by  a  reviewing  court,  unless  it  is 
clearly  wrong.  The  evidence  was  substantially  conflicting, 
and  in  such  case  the  verdict  of  a  jury  should  not  be  set 
aside  on  the  ground  of  its  being  against  the  weight  of 
evidence,  unless  it  is  clearly  so,  and  more  especially  ought 
this  rule  to  be  observed  by  reviewing  courts.  Considering 
the  charge  to  the  jury  as  a  whole,  we  find  no  prejudicial 
error  in  the  instructions. 
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It  follows  that  our  former  judgment  should  be,  and  is, 
set  aside,  and  the  judgment  of  the  district  court  is  af- 
firmed. 

Judgment  accordingly. 

MoBRissEY,  C.  J.,  not  sitting. 

Hamer,  J.,  dissenting. 

Paup  was  driving  a  team  behind  Nofsinger  and  overtook 
nim.  Both  Nofsinger  and  Paup  agree  that  Paup  said  to 
Nof  singer,  ^'What^s  biting  you?"  Nofsinger  testified  that 
he  said  to  Paup,  "There  is  nothing  biting  me,"  that  at  the 
time  he  said  this  he  thought  his  team  was  stuck.  The 
ground  was  soft.  Nofsinger  further  testified  that  when 
he  first  stepped  off  the  wagon  he  was  about  even  with 
the  hind  edge  of  the  front  wheel;  that  when  he  looked  back 
^'he  saw  Mr.  Paup  with  his  spade  up  ready  to  striker- 
He  puts  Paup  about  eight  feet  distant  from  him,  and 
flays  that  he  (Nofsinger)  dropped  his  lines  and  turned  to 
face  Paup;  that  Paup  said  to  him,  "If  you  come  an  inch 
I  will  hit  you  with  this  spade;"  that  he  (Nofsinger) 
begged  Paup  not  to  hit  him  with  the  spade;  that  Paup 
said,  "I  will  hit  you  with  the  spade;  I  will  hit  you  with  the 
iipade;"  that  he  said  some  foul  words  and  wound  up  by 
saying,  "I  will  just  kill  you." 

Paup  was  10  years  younger  than  Nofsinger.  Nofsinger 
complained  because  Paup  struck  a  man  who  was  older  than 
he  was.  Paup  himself  testified :  "I  got  him  by  the  shirt, 
and  in  the  tussle  I  threw  him  down  and  was  holding  him 
down."  As  long  as  Paup  was  10  years  younger  and  was 
able  to  throw  him  down,  there  does  not  seem  to  have  been 
any  necessity  for  striking  him  with  the  spade.  Nofsinger 
had  a  35-cent  buggy  whip.  It  could  not  have  been  of  much 
force  as  a  weapon. 

Paup  opened  his  defense  with  the  statement  that  he  had 
^'grippe"  and  heart  trouble  and  a  bad  cough.  He  testified 
he  was  uncertain  whether  he  hit  Nofsinger  "with  the  spade, 
or  whether  the  spade  came  oflf  and  hit  him."  The  boy 
testified  that  Paup  said  to  Nofsinger,  "Stand  back ;"  that 
Paup  then  went  right  toward  him,  and  he  hit  him  over 
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the  head  with  it  Paup  appears  to  have  told  Nofsinger, 
*^You  ought  to  keep  a  52-year  old  man's  place."  The  fact 
is  uncontroverted  that  Paup  hit  Nofsinger  with  the  spade. 
With  its  sharp  edge  he  cut  Nofsinger's  head. 

The  defense  in  this  case  is,  to  the  mind  of  the  writer, 
very  much  of  a  sham.  While  it  is  for  a  jury  to  determine 
the  merits  of  conflicting  evidence,  the  jury  has  no  right 
to  render  a  verdict  that  is  not  sustained  by  the  evidence. 
The  defendant  very  seriously  injured  the  plaintiflP.  I  have 
been  wholly  unable  to  find  any  justification  for  his  con- 
duct.   I  thing  he  ought  to  pay  for  it. 

Dr.  Thompson  testified  that  Nofsinger  waa  "in  a  con- 
dition of  shock  and  collapse;  he  was  quite  pale  and  very 
nervous;  there  was  some  blood  on  his  face  and  head,  and 
on  the  scalp  here  on  the  right  side,  a  little  to  the  right 
of  the  middle  line,  there  was  a  cut  which  by  measurement 
was  three  inches  in  length,  reaching  through  the  entire 
thickness  of  the  scalp,  to  the  bone,  and  some  bruises  or 
abrasions  on  his  face  and  neck."  The  doctor  also  testified 
that  he  put  "five  stitches  in  the  scalp  wound."  Later  there 
was  a  partial  paralysis  of  the  left  leg.  Nofsinger's  speech 
became  incoherent  and  broken.  His  bladder  was  affected, 
and  he  was  unable  to  retain  his  urine.  His  injuries  seem 
to  have  been  permanent. 

The  court  gave  the  following  instructions  upon  its  o^ti 
motion : 

"(4)  The  fact  that  defendant  struck  plaintiff  a  blow 
on  the  head  with  a  spade  is  not  controverted  by  the  proofs, 
hence  there  are  but  two  questions  left  for  your  determina- 
tion, viz. :  First.  Was  said  blow  struck  in  self-defense  as 
hereinafter  explained?  And,  second,  if  you  determine  such 
fact  .in  the  negative,  then  you  are  to  determine  whether  the 
plaintiff  has  sustained  damages  by  reason  thereof,  and,  if 
so,  the  amount  of  such  damage. 

"(5)  Upon  the  question  as  to  whether  said  blow  was 
struck  in  self-defense,  the  burden  of  proof  is  upon  the 
defendant,  and,  to  justify  you  in  so  finding,  the  jury  should 
be  satisfied,  from  a  preponderance  of  the  evidence,  that  the 
blow  was  struck  in  self-defense.    If  upon  this  question  the 
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evidence  is  evenly  balanced,  or  if  it  preponderates  in  favor 
of  the  plaintiff,  your  finding  should  be  for  the  plaintiff.'' 

The  foregoing  instructions  seem  to  relate  to  each  other. 
These  instructions  may  be  criticized  because  they  lay  down 
no  rule  of  any  kind  by  which  the  jury  are  instructed  as 
to  w^hat  is  "self-defense."  They  are  left  to  roam  at  will. 
If  they  conclude  that  the  blow  was  struck  in  self-defense, 
there  is  nothing  more  to  be  done,  although  they  are  not 
told  what  wfll  justify  the  striking.  The  jury  are  left  to 
determine  the  law  upon  this  subject  for  themselves. 

The  6th  instruction  reads:  "Upon  the  question  as  to 
whether  the  plaintiff  has  sustained  damages  by  reason  of 
the  blow  struck  by  defendant,  and  as  to  the  amount  of 
such  damages,  if  any  you  shall  find,  the  burden  of  proof 
is  upon  the  plaintiff;  and  before  you  would  be  justified 
in  assessing  damages  in  his  favor  you  must  be  satisfied 
from  the  evidence,  and  by  a  preponderance  thereof,  that  he 
has  sustained  damages  in  some  amount,  as  a  result  of  said 
blow,  and  you  must  be  further  satisfied,  as  explained  in 
the  next  preceding  paragraph  of  these  instructions,  that 
said  blow  was  not  struck  in  self-defense.'' 

This  instruction  permits  the  jury  to  tide  over  any 
amount  of  injury  by  coming  to  the  conclusion  that  the 
blow  might  have  been  struck  in  self-defense.  It  tethers 
them  nowhere.  The  judge  in  effect  tells  the  jury  that 
Paup  had  a  right  to  cut  his  head  with  the  spade,  provided 
he  thought  that  he  was  acting  in  self-defense. 

Instruction  No.  9^4  would  seem  to  be  a  license  to  the 
defendant  upon  the  theory  that  his  physical  condition  was 
not  good.  This  instruction  substantially  told  the  jury 
that  they  could  **take  into  account  his  physical 
condition"  (meaning  the  defendant's  physical  condi- 
tion) and  compare  it  with  that  of  the  plaintiff; 
although  there  was  no  testimony  whatever  upon  which 
to  base  such  a  comparison.  This  instruction  must  have 
been  highly  prejudicial.  It  is  indefensible.  It  reads :  "In 
the  determination  of  the  question  whether  the  defendant 
used  unreasonable  force  or  means  to  defend  himself,  it  is 
proper  Tor  you  to  take  into  account  his  physical  condition, 
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as  disclosed  by  the  evidence  at  the  time,  and  as  compared 
with  that  of  the  plaintiff." 

The  following  instruction  requested  by  plaintiff  was  re- 
fused: "(1)  You  are  instructed  that  this  action  has  no 
relation  whatever  to  any  other  action  or  litigation,  and 
you  are  instructed  that  you  must  disregard  any  reference 
to  any  former  action."  It  is  difficult  to  understand  upon 
what  ground  this  action  was  taken. 

The  court  also  refused  to  give  the  following  instruction 
requested  by  the  plaintiff:  "(3)  The  jury  are  instructed 
that,  if  they  find  for  the  plaintiff,  then,  in  assessing  his 
damages,  they  are  at  liberty  to  take  into  account  the  cha^ 
acter  and  extent  of  plaintiff's  injuries,  so  far  as  they  have 
been  proved  by  the  evidence,  the  pain  and  suffering  en- 
dured by  him,  if  any,  in  consequence  of  such  injury,  his 
loss  of  time  and  cost  of  medical  attendance,  and  award 
such  damages  as  will  fully  and  fairly  compensate  the  plain- 
tiff for  his  suffering  and  loss,  if  any,  in  view  of  all  the 
facts  and  circumstances  proved,  not  exceeding  the  sum  of 
|11,500."  It  would  seem  that  an  instruction  of  this  nature 
should  have  been  given. 

Instruction  No.  6,  requested  by  the  plaintiff  and  refused, 
reads  as  follows:  "The  court  instructs  the  jury  that,  if 
you  find  from  a  preponderance  of  the  evidence  that  at  the 
time  of  the  encounter  the  plaintiff  and  defendant  were  men 
of  about  equal  size,  that  they  occupied  common  ground, 
that  the  plaintiff  had  no  apparent  advantage  over  the  de- 
fendant, that  the  plaintiff  was  not  armed  with  any  danger- 
ous or  deadly  weai)on  with  which  he  might  have  killed  or 
seriously  injured  the  defendant,  and  that  the  plaintiff, 
prior  to  the  time  of  being  stnick  on  the  head  with  a  spade 
by  defendant,  had  made  or  uttered  no  threat  against  the 
defendant,  nor  made  any  effort  to  strike  or  injure  the 
defendant,  under  such  circumstances  the  action  of  the  de- 
fendant in  striking  plaintiff  with  the  spade  is  wholly  with- 
out justification  in  law,  and  his  plea  of  self-defense  is  of 
no  avail." 

Instruction  No.  15,  requested  by  the  plaintiff  and  re- 
fused, reads :    "You  are  instructed  that,  if  a  party  enters 
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into  a  fight  dangerously  armed  and  fights  with  undue  ad- 
vantage over  his  antagonist,  ev^en  though  mutual  blows 
pass,  if  he  strikes  his  adversary  with  a  dangerous  weapon 
pursuant  to  a  previously  formed  design  to  use  such  weapon 
in  case  of  emergency  in  which  his  life  would  not  be  endan- 
gered, or  he  would  not  be  in  danger  of  suffering  great 
bodily  injury,  it  is  not  self-defense,  and  he  is  liable  in 
damages.'' 

Instruction  No.  16,  requested  by  the  plaintiff  and  re- 
fused, reads :  "You  are  instructed,  to  make  a  plea  of  self- 
defense  available,  the  defendant  must  be  without  fault. 
If  he  was  himself  the  aggressor,  he  cannot  invoke  the  doc- 
trine of  self-defense,  even  if  the  plaintiff  was  approaching 
him  in  a  hostile  manner;  and  whether  the  necessity  to 
strike  the  plaintiff  was  real  or  only  apparent,  if  brought 
about  by  the  design,  contrivance  or  fault  of  the  defendant, 
he  cannot  be  excused  on  the  plea  of  self-defense." 

It  should  be  remembered  that  an  impartial  consideration 
6t  the  evidence  in  this  case  might  lead  to  the  conclusion 
that  these  men  fought  by  consent.  While  the  plaintiff  may 
have  been  willing  to  fight,  he  was  not  armed  with  a  dan- 
gerous weapon.  He  had  a  little  broken  buggy  whip.  He 
could  not  have  seriously  injured  the  defendant  The  de- 
fendant was  armed  with  a  spade.  In  law  a  spade  is  a 
deadly  weapon.  It  is  as  dangerous  as  a  dagger,  a  revolver, 
OP  a  cleaver.  The  language  used  by  the  trial  court  in  in- 
structing the  jury  was  such  as  to  confuse  their  ideas  con- 
cerning the  matter. 

The  first  point  to  determine  is  which  of  the  parties  was 
the  aggressor,  or  whether  the  plaintiff  attempted  any  thing 
more  than  mere  talk.  In  this  connection  it  should  not  be 
lost  sight  of  that  the  defendant  was  in  no  great  danger 
if  the  plaintiff  did  not  attempt  to  strike  him.  He  could  not 
jump  to  the  conclusion  that  he  was  going  to  be  struck  until 
there  was  an  actual  demonstration  of  some  kind.  Second, 
he  was  in  no  danger  as  long  as  the  plaintiff  had  in  his  hand 
an  insignificant  little  whip.  No  mere  threat  justified  the 
use  of  the  spade,  if  the  plaintiff  stood  away  and  talked. 
Even  though  he  had  the  whip,  there  was  no  justification 
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in  the  defendant  using  the  spade.  Before  using  the  spade 
the  defendant  was  bound  to  retreat  to  the  wail;  that  is, 
he  was  bound  to  avail  himself  of  any  apparent  and  reason- 
able avenue  of  escape.  He  was  not  permitted  to  make  a 
chopping  block  of  the  plaintiff  because  the  plaintiff  seemed 
to  be  out  of  humor. 

At  the  request  of  the  defendant  the  court  gave  four  in- 
structions, calculated  apparently  to  excuse  the  defendant 
for  using  the  spade.  Much  time  and  care  were  no  doubt 
expended  by  defendant's  counsel  in  the  construction  of 
these  instructions.  Their  effect  was  to  tell  the  jury  to 
excuse  the  defendant  for  what  he  did.  In  three  of  these 
instructions  they  excuse  him  for  using  a  great  degree  of 
force.  Three  of  these  instructions  came  right  along  one 
after  another  as  a  man  might  pound  with  a  maul  or  sledge- 
hammer. They  all  hit  the  same  place,  the  wedge,  intended 
to  divide  the  plaintiff  from  any  chance  to  recover.  The 
three  of  them  which  we  intend  to  discuss  together  read: 

"  ( 1 )  You  are  instructed  that  when  a  person  is  attacked 
by  another  in  such  manner  as  to  excite  in  him  a  reasonable 
belief  that  he  is  in  danger  of  receiving  serious  bodily  in- 
jury, or  that  he  will  sustain  thereby  serious  loss  or  damage 
to  his  property,  he  may  lawfully  resist  the  attack  by  em- 
ploying such  reasonable  means  within  his  power  as  are 
apparently  necessary  to  defend  himself  and  protect  his 
property.  He  is  not  required  to  weigh  or  measure  the 
degree  of  force  necessary  to  that  end  to  a  nicety  or  with 
exactitude;  all  that  is  required  of  him  in  that  respect  is 
that  he  act  as  a  man  of  ordinary  care  and  prudence, 
situated  as  he  was  at  the  time,  would  have  acted. 

*^(2)  You  are  instructed  that,  while  the  law  will  not 
justify  the  use  of  more  force  than  is  reasonably  necessary 
to  repel  an  attack,  still  it  does  make  a  reasonable  allow- 
ance for  the  infirmity  of  human  judgment  under  the  in- 
fluence of  sudden  passion,  provocation,  or  fear,  and  does 
not  require  a  man  to  reason  with  mathematical  exactness 
the  degree  of  force  necessary  to  repel  an  attack  upon  him- 
self. 
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"(3)  You  are  instructed  that,  when  a  person  is  threat- 
ened with  an  assault  upon  himself,  he  has  a  right  to  defend 
against  the  same,  and  to  use  such  force  as,  in  view  of  all 
the  circumstances,  is  reasonably  necessary  to  that  end. 
He  is  not  required  to  weigh  and  calculate  to  a  nicety  the 
exact  amount  of  force  to  use,  but  merely  to  use  such  care 
and  caution  as  a  reasonably  careful  and  prudent  man  in 
like  circumstances  would  use." 

The  first  idea  in  the  first  of  the  above  instructions  is 
that  the  defendant  is  permitted  to  exercise  a  "reasonable 
belief  of  danger.  If  he  had  such  belief,  which  an  angry 
man  could  easily  have,  then  he  is  at  liberty  to  use  the 
spade  on  the  plaintiff's  head.  The  second  idea  in  that 
instruction  is  that  he  is  made  the  judge  of  what  is  "reason- 
able means"  and  "apparently  necessary"  to  defend  him- 
self. Then  comes  the  part  which  cannot  help  releasing  the 
defendant  from  liability  in  the  minds  of  the  jury.  The 
jury  are  told  that  the  defendant  may  make  a  mistake  about 
it  and  may  use  more  force  than  is  necessary,  but  it  will 
still  be  all  right.  The  actual  language  used  is:  "He 
is  not  required  to  weigh  or  measure  the  degree  of  force 
necessary  to  that  end  (protection)  to  a  nicety  or  with 
cxactitude.^^  In  the  next  instruction  the  judge  still  whacks 
away  on  the  question  of  "exactness"  not  being  required  to 
measure  the  force  necessary.  He  first  says  that,  ^^while 
the  law  will  not  justify  the  use  of  more  force  than  is 
reasonably  necessary,"  yet  it  will  make  "a  reasonable  al- 
lowance for  the  infirmity  of  human  judgment  under  the 
influence  of  sudden  passion,  provocation,  or  fear."  Was 
ever  a  thing  better  devised  than  that  to  excuse  the  violence 
of  the  defendant?  But  the  learned  judge  does  not  stop 
here.  He  goes  on  to  say  in  addition  that  a  man,  under 
such  circumstances,  is  not  required  "to  reason  with  mathe- 
matical exactness  the  degree  of  force  necessary  to  repel  an 
attack  upon  himself."  That  is  the  cap  sheaf.  I  have  never 
seen  a  more  labored  effort  to  justify  an  assaulting  party 
than  the  foregoing.  But  he  was  just  getting  a  good  start, 
for  in  the  third  instruction  the  jury  are  told  that  he  has 
97Neb.39 
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a  right  to  defend  himself  when  ^Hhreatened  mth  an  as- 
sault;" that  in  such  case  "he  is  not  required  to  weigh  and 
calculate  to  a  nicety  the  exact  amount  of  force  to  use.'^ 
Three  times  in  succession  this  matter  of  nicety  or  exacti- 
tude is  gone  over.  Each  time  the  jury  are  told  "it  don't 
make  any  difference." 

But,  fearing  that  he  had  not  made  it  quite  strong  enough^ 
the  judge  goes  after  the  jury .  in  the  fourth  instruction 
requested  by  the  defendant.  In  that  instruction  the  de- 
fendant is  justified  in  defending  himself  merely  if  the 
plaintiff  "approached"  him.  It  is  not  required  that  he 
actually  do  anything  in  order  to  justify  the  defendant's 
attack  with  a  spade.  It  is  quite  enough  if  the  manner  of 
the  plaintiff  is  "menacing  and  threatening." 

These  instructions  were  not  reviewed  in  the  former  opin- 
ion because  the  evidence  seemed  insufficient  to  justify  the 
verdict 
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MortgAges:  Fobeclosube:  Appbaisement.  "It  is  too  late,  after  a  sale 
of  real  estate  under  a  decree  of  foreclosure,  to  question  the  cor- 
rectness of  the  appraisement  except  for  fraud."  Security  Invest- 
ment Co.  V.  Sizer,  58  Neb.  669. 

Appeal  from  the  district  court  for  Bichardson  county: 
Leandeb  M.  Pemberton,  Judge.    Affirmed. 

Burkett,  Wilson  &  Brown  and  E.  Falloon^  for  appellant. 

C.  F.  Reavi^y  T,  L.  Hall  and  Rinaker  d  Kidd,  contra. 

Barnes,  J. 

Appeal  from  an  order  of  the  district  court  for  Bichard- 
son  county  confirming  a  sale  of  real  estate  to  satisfy  a 


Vol.  97]  JANUARY  TERM,  1915.  611 


Bank  of  Salem  v.  Cornell. 


decree  of  foreclosure.     It  appears  that  on  the  24th  day 
of  February,  1911,  a  decree  was  rendered  against  Lyman 
B.  Cornell  in  favor  of  the  Bank  of  Salem  for  the  fore- 
closure of  its  mortgage  on  two  quarters  of  land  situated 
in  said  county,  and  in  favor  of  certain  other  mortgagees 
and  lienholders,  who  were  all  made  parties  to  the  action. 
The  decree  found  the  several  different  sums  due  from  the 
defendant  Cornell,  which  were  liens  upon  the  land,  amount- 
ing in  all  to  f  24,671.55.    An  order  of  sale,  which  contained 
a  copy  of  the  decree,  was  issued  on  the  2d  day  of  February, 
1912.     The  sale  took  place  on  the  23d  day. of  March  of 
that  year  at  10  o'clock  a.  m.     One  quarter  of  the  land 
was  purchased  by  C.  M.  Heinzleman  and  the  other  by 
one  W.  P.  Gobel.    It  further  appears  that  the  two  quarter 
sectionis  of  land  were  appraised  separately.    The  quarter 
section  about  which  there  is  no  controversy  was  valued 
at  the  gross  sum  of  112,800,  and  the  other  was  appraised 
at  the  gross  sum  of  112,000,  the  total  gross  appraised  value 
of  the  land  being  124,800.    The  appraisers  deducted  from 
the  gross  vulue  of  the  quarter  section  in  question  the  sum 
of  f253.43,  which  was  the  amount  of  the  unpaid  taxes 
thereon,  thus  leaving  the  appraised  value  at  the  sum  of 
111,746.57,  and  the  sheriff  stated  as  his  conclusion  at  the- 
end  of  his  appraisement  that  the  interest  of  the  defendant 
in  that  quarter  section  was  nothing.    After  the  sale  was 
made,  the  defendant  filed  an  objection  to  the  appraise- 
ment, alleging  that  the  land  was   erroneously   appraised 
because  the  several  mortgages  and  liens  merged  in  the 
decree  were  all  included  in  the  certificate  of  liens  and 
were  deducted  by  the  appraisers  from  the  value  of  the 
interest  of  Cornell  in  the  mortgaged  property.     When 
the  case  came  on  for  confirmation,  the  defendant  filed  a 
motion,  based  upon  his  objection  above  mentioned,  to  set 
aside  the  sale.     The  motion  was  overruled  and  the  sale 
was  confirmed.    The  defendant  now  contends  that  the  court 
erred  in  overruling  his  objections  and  confirming  the  sale. 
It  is. quite  apparent  that  the  sheriff  in  making  the  ap- 
praisement thought  that,  when  the  several  liens  established 
by  the  decree  were  satisfied,  the  defendant  would  have  no. 


612  NEBRASKA  REPORTS.  [Vol.  97 

Bank  of  Salem  t.  Cornell 

interest  in  the  premiseB,  and  so  stated  at  the  conclusion 
of  the  appraisement.  In  such  case  an  objection  to  the  ap- 
praisementy  in  order  to  be  available,  should  have  been  filed 
before  the  sale  took  place.  Bemheimer  v.  Earner ^  59  Neb. 
733 ;  Northwestern  Mutual  Life  Ins.  Co.  v.  Marshall,  1  Neb. 
(Unof.)  36;  Mills  v.  Earner ,  55  Neb.  445;  Security  Invest- 
ment Co.  V.  Sizer,  58  Neb.  669.  In  the  case  last  cited  it 
was  said :  "It  is  too  late,  after  a  sale  of  real  estate  under 
a  decree  of  foreclosure,  to  question  the  correctness  of  the 
appraisement  except  for  fraud."  In  the  case  at  bar  there 
is  no  allegation,  and  no  showing,  of  fraud.  There  is  noth- 
ing in  the  record  showing,  or  tending  to  show,  that  the 
land  in  question  brought  any  less  at  the  sale  by  reason  of 
the  irregularity  in  the  appraisement  complained  of  than 
it  would  have  brought  under  other  circumstances^  It  is 
conceded  that  the  defendant's  land  was  sold  for  much 
more  than  two-thirds  of  the  gross  amount  of  the  appraise- 
ments. 

As  we  view  the  record,  the  defendant's  objections  to  the 
confirmation  were  without  substantial  merit,  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 

MoRRissEY,  C.  J.,  Letton  and  Fawcett,  JJ.,  not  sitting. 

Hamer,  J.,  concurring. 

One  of  the  quarters  of  land  sold  was  not  properly  ap- 
praised. The  interest  of  the  mortgage  debtor  Wc^s  ap- 
praised at  nothing.  The  opinion  takes  the  view  that  it  is 
too  late,  after  a  sale  of  real  estate  under  a  decree  of  fore- 
closure, to  question  the  correctness  of  the  appraisement 
except  for  fraud,  citing  Security  Investment  Co.  v.  SizcTy 
58  Neb.  669,  and  in  the  body  of  the  opinion  citing,  also, 
three  other  cases.  Whether  the  interest  of  the  mortgage 
debtor  is  appraised  too  low  ought  to  be  the  only  question 
which  can  be  properly  raised.  An  appraisement  which 
tends  to  drive  prospective  bidders  away,  by  reason  of  the 
fact  that  no  value  is  alleged,  must  be  prejudicial  to  the 
debtor.  A  review  of  the  cases  in  which  the  doctrine  is 
announced,  that  objection  to  the  appraisement  must  be 


Vol.  97]  JANUARY  TERM,  1915.  613 


Bank  of  Salem  v.  Cornell. 


taken  before  the  sale  is  made,  shows  that  the  doctrine  in 
this  state  started  with  the  case  of  Vought  v.  Foxworthijj 
38  Neb.  790.     The  opinion  in  that  case  starts  out  with 
the  statement:    "It  remains  to  be  said  that  the  value  of 
the  property,  as  shown  by  the  affidavits  filed  in  support 
of  the  motion  to  set  the  sale  aside,  does  not  so  greatly 
exceed  its  appraised  value  as  to  raise  a  presumption  of 
fraud."    The  view  of  the  writer  is  that  the  "presumption 
of  fraud"  is  an  unnecessary  thing  to  find  before  the  sale 
can  be  set  aside.    If  the  appraisement  is  accidentally  too 
low,  or  is  for  any  other  reason  too  low,  then  it  ought 
to  be  set  aside,  so  that  prospective  bidders  will  not  be 
driven  away.    There  should  be  no  "chilled  bids."    In  that 
case  it  is  further  said:    "Parties  desiring  to  make  objec- 
tions to  tie  value  fixed  on  property  appraised  for  sale 
under  execution,  whether  on  the  ground  that  such  valua- 
tion is  too  high  or  too  low,  should  make  and  file  such 
objections  in  the  court  where  the  case  is  pending,  together 
Tvith  a  motion  to  set  aside  such  appraisement  before  the 
sale  occurs."    It  is  then  further  said  that  the  party  seeking 
the  sale  of  the  appraised  property  would  have  notice,  and 
that  he  could  proceed  to  the  sale  of  the  property  or  take 
his  chances  of  the  appraisement  being  finally  set  aside, 
"or  could  stay  the  sale  until  such  time  as  the  court  should 
decide  the  question  as  to  the  correctness  of  the  appraisal 
made."    Of  courte,  if  the  mortgage  debtor  made  an  applica- 
tion for  a  "stay,"  he  would  at  once  waive  his  right  of  re- 
view, and  that  would  be  the  end  of  the  proceeding.    The 
trouble  with  the  doctrine  is  that  the  interest  of  the  mort- 
gage debtor  gets  but  little  consideration  in  this  opinion. 
No  ease  in  this  court  is  cited  in  the  opinion  in  Vought  v. 
Foxworthy.    It  rests  upon  the  mere  dictum  of  the  learned 
commissioner,  who  gives  no  reason   for  his  conclusion. 
The  other  cases  find  their  support  in  the  case  of  Y might 
V.  Foxworthy. 

The  next  case  after  Vought  v.  Foxworthy,  supra  (it  is 
not  cited  in  the  majority  opinion),  is  SicottMi-American 
Mortgage  Go.  v.  Bigshy,  52  Neb.  104.  It  gives  no  reason 
that   "the  objection  that  the  appraisement  was  too  low 
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came  too  late  after  the  sale,"  except  Y ought  v.  Foxivorthj, 
supra.  The  opinion  in  that  case  was  prepared  by  Com- 
missioner Ryan.    Ragan  goes  ahead  and  Ryan  follows  him. 

In  Bemheimer  v.  Hamer,  59  Neb.  733  (cited  in  the  opin- 
ion), the  case  of  Ecklund  v,  Willis^  44  Neb.  129,  is  referred 
to  as  authority  fop  that  decision.  On  going  to  that  case  it 
is  found  that  it  cites  Vought  v.  Foomcorthy,  supra.  It  will 
therefore  be  seen  that  it  rests  upon  the  original  dictum  of 
Oommissioner  Ragan. 

In  Mills  V.  Earner y  55  Neb.  445,  the  same  point  is^made, 
and  'Vought  v.  Foxioorthy,  supra,  and  Ecklund  i?.  Willis, 
supra,  are  cited  therein,  together  with  Burkett  v.  Clark, 
46  Neb.  466,  Kearney  Land  &  Investment  Co.  v.  Aspimoall, 
45  Neb.  601,  and  Overall  v.  McShane,  49  Neb.  64. 

In  Burkett  v.  Clark,  supra,  the  original  case  of  Yought 
V,  Foxworthy,  supra,  is  cited,  and  the  same  case  is  cited  in 
Overall  v.  McShane,  supra.  The  two  former  of  the  three 
cases  last  cited  were  prepared  by  Commissioner  Ragan. 

In  Northwestern  Mutual  Life  Ins.  Co.  v.  Marshall,  1 
Neb.  (Unof.)  36,  the  case  of  Mills  v.  Earner,  supra,  is  cited 
as  the  basis  of  the  opinion,  and  as  that  case  rests  on  the 
case  of  Yought  v,  Foxworthy,  supra,  we  go  back  to  the 
original  source,  Yought  v.  Foxworthy,  supra. 

In  Security  Investment  Co.  v.  8i::cr,  58  Neb.  669,  the 
case  of  Yought  v,  Foxworthy,  supra,  is  again  reli^  upon, 
together  with  the  cases  which  follow  it,  Burkett  v.  Clark, 
supra,  and  Kearney  Land  &  Investment  Co.  v.  Aspimoall, 
supra. 

It  will  thus  be  seen  that  the  whole  doctrine  that  it  is 
too  late,  after  a  sale  of  real  estate  under  a  decree  of  fore- 
closure, to  question  the  correctness  of  the  appraisement 
except  for  fraud,  rests  upon  the  dictum  of  one  suiwreme 
court  commissioner  followed  by  the  dictum  of  another  su- 
preme court  commissioner,  and  after  that  "the  sheep  all 
went  over  the  fence.''  I  think  that  Yought  v.  Foxworthy. 
supra,  should  be  overruled,  but  I  can  understand  that  this 
court  may  well  hesitate,  whatever  the  origin  of  the  case, 
about  changing  a  rule  that  has  been  in  force  21  years. 
I  reluctantly  concur  in  the  majority  opinion  in  the  instant 
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<?ase,  although,  as  I  understand  it,  the  rule  applied  started 
without  a  reason  being  giT^n  for  its  existence,  and  it  can- 
not help  being  prejudicial  to  the  mortgage  debtor.  So  long 
as  the  rule  stands,  I  am  unable  to  see  my  way  clearly  to  do 
otherwise  than  concur. 


Cathbeinb  Tibhen,  Administeateix,  et  al.,  appellees, 
V.  Sbnora  C.  Cornell,  appellant. 

FujED  Jaihtabt  29,  1916.    No.  17,906. 

1.  Mortgages:  Fobeclosubb:  Apfbaisement:  Confibmation:  Review. 
Where  objections  to  an  appraisement  and  the  confirmation  of 
sale  are  without  merit,  it  is  not  reyerslble  error  for  the  trial  court 
to  strike  them  from  the  files. 


2.   — :  :  Deficiency  Judgment.     A  finding  in  a  decree  of 

foreclosure  of  the  amount  due  from  the  mortgagor  to  the  plaintiffs, 
who  are  the  mortgagees,  will  authorize  the  court,  on  confirmation 
of  sale,  to  render  a  deficiency  judgment  Orary  v.  Buck^  1  Neb. 
(Unof.)  596. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Bapeb,  Judge.    Affirmed. 

Burkett,  Wilson  &  Broton  and  R,  C.  James,  for  appel- 
lant. 

John  C.  Mullen  and  Reavis  d  ReaviSy  contra. 

Barnes,  J. 

Appeal  from  an  order  of  the  district  court  for  Richard- 
«on  county  confirming  a  sale  of  real  estate  under  a  decree 
of  foreclosure,  and  from  the  deficiency  judgment  rendered 
by  the  court  upon  the  order  of  confirmation.  No  question 
is  presented  by  the  record  challenging  the  validity  or 
regularity  of  lie  decree  of  foreclosure,  which  contained 
a  finding  of  the  amount  due  from  the  defendant,  Senora  C. 
Cornell,  to  the  plaintiff,  Catherine  Tiehen,  and  the  cross- 
petitioner,  the  Farmers  &  Merchants    Bank  of    Verdon, 


616  NEBRASKA  REPORTS.  [Vol.  97 

Tiehen  y.  Cornell. 

Nebraska,  It  appears  that  the  order  of  sale  was  issued  on 
the  23d  day  of  April,  1912.  The  sheriff,  together  with  two 
other  freeholders,  appraised  the  mortgaged  premises  at 
the  sum  of  14,000.  The  sale  was  advertised  for  the  8th 
day  of  June,  1912,  in  the  Verdon  Vedette,  a  legal  news- 
paper published  in  Richardson  county,  for  six  consecutive 
weeks  next  before  the  day  of  sale.  On  the  day  of  sale  the 
sheriff  made  return  of  the  order,  together  with  all  of  the 
proceedings  thereunder,  and  defendant  filed  the  following 
objections  to  the  appraisement  and  confirmation:  (1) 
Because  no  certificates  of  liens  were  filed  and  deposited 
with  the  appraisement  before  advertising  the  sale.  (2) 
Because  no  appraisement  of  the  interest  of  the  defendant 
was  made  and  filed  with  the  clerk  as  provided  by  law. 
(3)  Because  the  land  was  not  advertised  30  days  last 
before  the  sale  took  place,  and  was  not  appraised  imme- 
diately before  it  was  advertised.  (4)  The  land  was  not 
described  with  clearness.  The  name  of  the  plaintiff  did 
not  appear,  and  the  purpose  of  the  sale  was  not  stated. 
The  objections  were  not  signed  by  the  defendant ;  they  were 
not  signed  by  her  attorney,  but  purported  to  be  signed  by 
L.  B.  Cornell  as  her  agent.  On  motion  of  the  plaintiff's 
attorney,  the  objections  were  stricken  from  the  files,  and 
the  court  made  the  usual  order  that  cause  be  shown  by 
the  following  morning  at  9  o'clock  why  the  sale  should  not 
be  confirmed.  The  defendant  did  not  further  appear,  and 
on  the  12th  day  of  June,  1912,  the  sale  was  confirmed. 

As  we  view  the  record,  the  objections  were  not  well  taken. 
The  certificates  of  liens  were  waived  in  writing  by  the 
plaintiff,  and  therefore  were  not  made.  The  record  shows 
that  the  land  was  duly  and  regularly  advertised  six  con- 
secutive weeks  before  the  day  of  the  sale.  The  land  was 
clearly  described  and  the  plaintiff  was  named  in  the  ad- 
vertisement. In  fact,  the  objections  were  without  merit, 
and  the  court  did  not  err  in  striking  them  from  the  files. 
This  case  should  be  ruled  by  Earner  v.  McKinley-Lanning 
Ijoan  d  Trust  Co.,  52  Neb.  705.  There  was  no  error  in  con- 
firming the  sale. 
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On  the  hearing  it  was  argued  that  the  court  erred  in 
rendering  a  deficiency  judgment  against  the  defendant. 
From  an  examination  of  the  decree  it  appears  that  the  find- 
ings contained  therein  were  sufficient  to  authorize  the  court 
to  render  the  deficiency  judgment  for  $97.60. 

The  judgment  of  the  district  court  is 

Affiemed. 

MoRBissEY,  C.  J.,  Rose  and  Hameb,  JJ.,  not  sitting. 


In  eb  Estate  of  Anton  Vasbk. 

Emanuel  Vasek  et  al.,  appellants,  v.  Joseph  Vasbk, 

Administeator,  appellee. 

Filed  January  29,  1916.    No.  17»919. 

Szecnton  and  Admintetrators;  Final  Account:  Cbeditb:  Sale  of  Land: 
Payment  of  Liens.  An  administrator,  who,  in  selling  mortgaged 
land  for  the  payment  of  debts,  pays  prior  liens  in  good  faith  out 
of  the  proceeds  of  the  sale,  and  complies  with  an  order  of  court 
to  take  a  first  mortgage  for  a  portion  of  the  unpaid  purchase  price, 
Is  entitled  in  his  final  account  to  credit  for  the  amount  thus  paid, 
where  the  land  sold  for  its  full  value,  and  the  sale  was  approved 
and  confirmed  by  the  court,  though  the  statute  requires  such  sales 
to  be  made  subject  to  existing  liens. 

Appeal  from  the  district  court  fop  Colfax  county: 
George  H.  Thomas,  Judge.    Affirmed. 

George  W.  Wertz,  for  appellants. 

Cain  &  MapeSj  contra. 

Barnes,  J. 

This  is  a  controversy  between  the  heirs  of  Anton  Vasek, 
deceased,  and  the  administrator  of  his  estate  over  an 
item  of  12,797.49  in  the  latter^s  final  account.  To  pay 
debts  the  administrator,  under  a  license  from  the  district 
court  for  Colfax  county,  sold  for  ?18,240  a  quarter  section 
of  land  encumbered  by  a  mortgage  for  f 2,500.  His  license 
directed  him  to  make  the  sale  "subject  to  all  liens  and 
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encumbrances''  upon  the  following  terms:  Five  thousand 
dollars  in  cash,  half  the  balance  upon  confirmation,  and 
the  remainder  in  three  years,  "to  be  secured  by  first  mort- 
gage." In  oflfering  the  land  for  sale,  the  administrator 
announced  that  from  the  cash  payment  he  would  pay  oflf 
the  mortgage  and  convey  to  the  purchaser  a  clear  title. 
The  sale  for  f  18,240  was  reported  to  and  confirmed  by 
the  district  court  From  the  proceeds  the  administrator 
paid  oflf  the  existing  mortgage,  and  he  afterward  con- 
veyed the  land  to  the  purchaser,  taking  a  mortgage  thereon 
to  secure  the  unpaid  balance  of  the  purchase  price.  His 
final  account  showed  the  receipt  of  f^l8,240,  the  purchase 
price  of  the  land  sold,  and  the  disbursement  of  f  2,797.49^ 
the  amount  of  debt  and  interest  paid  on  the  released  mort- 
gage. To  the  allowance  of  the  latter  item  the  heirs  of 
decedent  excepted.  The  county  court  overruled  the  excep- 
tions, and  the  heirs  appealed  to  the  district  court,  where 
the  judgment  of  the  county  court  was  affirmed.  From  the 
affirmance,  they  have  appealed  to  this  court. 

The  heirs  contend  that  the  administrator,  in  paying 
mortgagor's  debt  and  in  selling  the  land  free  from  encum- 
brance, departed  from  mandatory  provision  of  statute,  and 
that  he  is  chargeable  in  his  final  account  with  the  entire 
purchase  price  without  any  credit  for  the  amount  thus 
illegally  paid.  The  statute  provides :  "All  sales  and  con- 
veyances of  land  made  by  executors  or  administrators,  pur- 
suant to  the  provisions  of  this  article,  shall  be  subject  to  all 
charges  thereon,  by  mortgage  or  otherwise,  existing  at  th^ 
time  of  the  death  of  the  testator  or  intestate."  Rev.  St. 
1913,  sec.  1477. 

The  record  shows  that  the  sale  was  irregular,  but  it  waa 
approved  and  confirmed  by  the  court,  and  it  was  there- 
fore binding  upon  all  parties.  If  the  heirs  had  appealed 
from  the  order  of  confirmation,  it  would  no  doubt  have  been 
corrected,  but  they  failed  to  object  to  the  order  or  perfect 
an  appeal,  and  it  became  a  binding  adjudication  and  wa& 
final.  While  it  is  true  that  the  statute  was  not  strictly 
followed,  we  are  of  opinion  that  the  order  was  not  void. 
The  heirs  waited  until  after  the  sale  and  confirmation 
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and  received  the  full  benefit  thereof.  After  having,  by  their 
silence,  lulled  the  administrator  into  security,  they  now 
attempt  to  make  him  give  them  f2,797.49,  to  which  they 
have  no  claim  either  in  equity  or  good  conscience.  We 
are  therefore  of  opinion  that  they  cannot  enforce  such  a 
claim.  The  record  shows  that  the  land  sold  for  its  full 
value,  free  from  encumbrances,  and  that  the  heirs  were 
not  injured  by  the  action  of  the  administrator.  The  order 
of  sale  directed  him  to  secure  a  share  of  the  unpaid  pur- 
chase price  by  a  first  mortgage.  He  could  only  comply^ 
with  this  requirement  by  discharging  the  lien  of  the  exist- 
ing mortgage.  This  he  did  by  paying  the  same  out  of  the 
proceeds  of  the  sale.  After  allowing  him  credit  for  the 
amount  i>aid  by  him  for  that  purpose,  the  heirs  will  receive 
the  full  amount  to  which  they  are  justly  entitled.  In  set- 
tling the  estate,  therefore,  he  should  be  allowed  credit  for 
the  item  in  dispute.  Millard  v.  Harris,  119  111.  185 ;  Ahhy 
V.  Fuller,  8  Met.  (Mass.)  36;  Russell  v.  Wheeler,  129 
Mich.  41. 

The  holding  of  the  district  court  is  in  harmony  with: 
these  views,  and  the  judgment  is 

Affiembd. 

MoREissEY,  C.  J.,  Sedgwick, and  Hambb,  J  J.,  not  sitting. 


Joseph  H.  James^  appellee,  v.  Hayden  Brothers, 
appellant. 

Piled  Januabt  29,  1915.    No.  17,998. 

1.  Manlclpal  Coxporattons:  Use  of  Stbeets:  Actionable  Neqligencb. 
It  1b  actionable  negligence  to  drive  a  horse,  attached  to  a  wagon^ 
in  such  a  manner  as  to  collide  with,  knock  down  and  Injure  a 
pedestrian  lawfully  walking  along  the  sidewalk  of  a  public  street 
of  a  city. 

2.  Master  and  Serraat:  Negligence  of  Servant:  Liability  of  Master. 
The  person  thus  Injured,  without  fault  on  his  part,  may  recover 
of  the  master  of  the  driver  for  his  Injuries,  If,  at  the  time  of  the: 
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callision,  the   driver   was  engaged   In  carrying  on  the  master's 
business. 

3.  Damages:  Remittitttil  The  evidence  falling  to  show  any  per- 
manent Injury,  a  verdict  for  |4,000  Is  excessive,  and  the  plaintiff 
should  be  required  to  file  a  remittitur  of  $2,000  or  the  judgment 
will  be  reversed ;  but,  if  the  remittitur  is  filed,  the  judgment  thus 
reduced  will  be  affirmed. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed  on  condition, 

Greene,  Breckenridge,  Ourley  &  Woodroughj  for  appel- 
lant 

Jefferis  d  Tunison,  contra. 

Barnes,  J. 

This  was  an  action  for  damages  for  personal  injuries. 
The  plaintiff  alleged  in  his  petition  that  the  servant  and 
employee  of  the  defendant,  while  in  the  course  of  defend- 
ant's business,  carelessly  and  negligently  omitted  to  control 
a  horse  and  vehicle  which  he  was  then  driving,  and  negli- 
gently and  carelessly  drove  and  managed  said  horse  and 
vehicle  at  a  rapid  and  dangerous  rate  of  speed,  and  without 
regard  to  the  rights  of  the  plaintifif,  who  was  upon  the 
sidewalk  on  one  of  the  streets  of  the  city  of  Omaha,  and, 
by  reason  of  said  negligence,  the  horse  and  vehicle  violently 
ran  upon  and  across  said  sidewalk,  and  against  and  upon 
the  plaintifif  with  great  force  and  violence,  while  the  plain- 
tifif, in  the  exercise  of  ordinary  care,  and  while  in  plain  view 
of  said  driver,  was  walking  eastward  on  the  south  sidewalk 
of  Izard  street  and  in  front  of  a  gateway  leading  into  the 
feed  stables  of  the  defendant,  and  thereby  struck  and 
knocked  the  plaintifif  with  great  force  and  violence  upon 
the  ground,  and  dragged  him  and  ran  oter  and  injured 
him  severely  and  permanently.  Defendant,  by  its  answer, 
admitted  that  it  was  a  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Nebraska ; 
admitted  that  on  or  about  November  3,  1911,  a  collision 
occurred  between  plaintifif  and  a  horse  and  vehicle  belong- 
ing to  defendant;  denied  each  and  every  allegation  of  the 
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plaintiflf'S  petition  and,  further  answering,  alleged  that 
plaintiff's  injuries,  if  any,  resulting  from  the  aforesaid  col- 
lision, were  received  through  plaintiflPs  own  carelessness 
and  negligence,  and  not  through  that  of  the  defendant. 
The  cause  was  tried  in  the  district  court  for  Douglas  county. 
The  jury  returned  a  verdict  for  the  plaintiff  for  $4,000,  on 
which  the  court  rendered  judgment,  and  the  defendant  has 
appealed. 

It  appears  that  on  the  3d  day  of  November,  1911,  the 
plaintiff,  while  walking  ea'st  on  the  sidewalk  on  the  south 
side  of  Izard  street,  in  the  city  of  Omaha,  and  while  passing 
the  defendant's  barn,  where  it  kept  its  teams  and  delivery 
wagons,  was  run  down  by  the  horse  and  wagon  of  defend- 
ant^ which  a  servant  of  the  defendant  was  driving  from  the 
street  into  defendant's  yard.  The  accident,  as  described 
by  the  witnesses,  occurred  as  follows :  The  plaintiff,  while 
lawfully  passing  along  the  sidewalk  in  the  prosecution  of 
his  own  business,  had  occasion  to  pass  defendant's  premises 
where  there  was  a  driveway  from  the  street  across  the  side- 
walk into  defendant's  yard  and  bam.  It  was  a  cold  day, 
and  plaintiff  had  on  an  overcoat,  with  his  hands  in  his 
pockets.  He  was  walking  along  the  sidewalk  looking 
neither  to  the  right  nor  to  the  left.  Just  at  that  instant, 
the  defendant's  servant,  with  a  horse  and  wagon,  on  his 
way  to  the  bam,  came  up  behind  the  plaintiff  from  the 
west  and  turned  in  onto  the  driveway.  As  the  horse  was 
about  to  collide  with  plaintiff,  the  driver  called,  "Look 
out !"  and  at  the  same  instant  the  horse's  head  struck  the 
plaintiff  and  knocked  him  down.  The  horse  veered  slightly 
to  the  east,  the  wagon  ran  against  the  plaintiff  and  dragged 
him  into  the  yard.  The  person  who  was  driving  the  horse 
uttered  a  profane  exclamation  and  went  on  his  way,  while 
another  of  defendant's  servants  came  out  from  the  barn, 
heli>ed  the  plaintiff  up,  took  him  into  the  barn,  washed  his 
cuts  and  bruises,  brushed  his  hat  and  clothing,  and  started 
him  on  his  way.  The  plaintiff  went  to  his  home,  and  sent 
for  Dr.  Bliss,  who  attended  to  his  injuries,  which  will 
hereafter  be  more  particularly  described. 
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It  is  defendant's  first  contention  that  the  evidence  was 
insufBcient  to  justify  a  verdict  for  the  plaintiff  and  against 
the  defendant  We  think  this  contention  should  not  be 
sustained.  The  plaintiff,  when  struck  by  the  defendant's 
horse,  was  lawfully  passing  along  the  sidewalk  on  the 
public  street  of  the  city,  attending  to  his  own  affairs. 
He  had  no  notice  that  any  one  was  approaching  him  or 
intended  to  enter  upon  the  driveway  across  the  sidewalk. 
The  driver  of  defendant'  horse  was  approaching  the  drive- 
way from  the  west  and  behind*  the  plaintiff.  One  of  de- 
fendant's witnesses  testified  that  the  horse  was  trotting 
as  it  came  down  the  street  and  turned  into  the  driveway. 
The  view  of  the  driver  was  unobstructed,  and  he  must  have 
been  aware  of  the  fact  that  plaintiff  was  crossing  the  drive- 
way and  did  not  see  him.  The  driver  was  in  a  hurry  to  get 
his  horse  put  up,  for  it  was  about  noon,  and  it  is  apparent 
that  he  negligently  and  carelessly  drove  the  horse  against 
the  plaintiff  without  giving  him  timely  warning  of  his 
approach.  The  evidence  was  therefore  sufficient  on  this 
point  to  sustain  the  verdict. 

Defendant's  second  contention  is  that  the  verdict  and 
judgment  were  grossly  excessive,  and  that  the  verdict  was 
given  as  a  result  of  passion  and  prejudice.  This  requires 
us  to  consider  the  evidence  relating  to  the  plaintiff's  in- 
juries. The  record  shows  that  the  plaintiff's  head  was  cut 
open  in  two  places.  The  wound  on  the  back  of  his  head 
was  the  more  extensive,  and  was  bleeding  profusely.  There 
were  other  bruises  and  abrasions  on  his  person,  and  espe- 
cially on  his  wrists,  which  abrasions  were  filled  with  dust 
and  cinders.  He  complained  of  an  injury  to  his  back,  and 
could  hardly  walk.  After  his  wounds  were  washed,  he  went 
home,  and  called  Dr.  Bliss.  The  doctor  dressed  his  wounds 
and  prescribed  rest  and  the  use  of  some  kind  of  liniment 
This  was  the  only  treatment  which  the  doctor  gave  him, 
and,  after  a  couple  of  visits,  he  was  not  again  called.  The 
plaintiff  remained  in  bed  some  time,  and  did  not  attempt  to 
do  any  work  for  about  two  months.  At  the  time  of  the 
accident  he  was  a  collector  for  the  Singer  Sewing  Machine 
Company  and  was  earning  about  $85  a  month.    About  the 
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1st  of  February,  1912,  he  obtained  a  position  as  collector 
for  the  Independent  Telephone  Company  at  1^15  a  week. 
This  position  he  held  until  that  company  went  out  of  busi- 
ness. He  then  obtained  employment  as  a  solicitor  and 
collector  for  a  furniture  company,  and  at  the  time  of  the 
trial  was  earning  f  12  a  week.  It  thus  appears  that  plain- 
tiff suffered  some  diminution  of  his  earning  capacity  by 
reason  of  his  injuries.  He  testified  that  his  wounds  healed 
up  all  right,  but  he  complained  of  his  back  and  lameness 
in  one  of  his  hips.  He  testified  that  he  was  continually 
troubled  with  it,  and  that  he  easily  became  tired  and  did 
not  rest  well  nights;  that  he  obtained  relief  from  the  use 
of  hot  baths  and  liniment.  Shortly  before  the  trial,  plain- 
tiff was  examined  by  Drs.  Bliss  and  Bacon,  and  their  evi- 
dence appears  in  the  record.  Neither  of  these  witnesses 
testified  that  plaintiff's  injuries  were  necessarily  per- 
manent Dr.  Bliss  a:dyised  plaintiff  to  have  an  X-ray  ex- 
amination of  his  hip;  but  this  was  not  done,  and  there 
is  no  competent  evidence  that  plaintiff  was  permanently 
injured.  Dr.  Bliss  stated  that  his  recovery  might  require 
considerable  time;  but  he  did  not  state  tliat  his  injuries 
were  permanent.  Two  other  competent  medical  experts, 
who  heard  the  evidence  of  Drs.  Bliss  and  Bacon,  testified 
that  they  could  not  determine  from  the  examination  made 
by  those  doctors  that  the  plaintiff  had  sustained  any  per- 
manent injury. 

As  we  view  the  evidence,  the  verdict  for  f 4,000  was 
grossly  excessive  and  should  have  been  materially  reduced. 
If  the  plaintiff  files  a  remittitur  with  the  clerk  of  this  court 
in  the  sum  of  12,000^  within  30  days,  the  judgment  as  thus 
reduced  will  be  afiirm^;  otherwise  the  judgment  will  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Affibmbd  on  condition. 

MoBRissEY,  C.  J.,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Maude  Newman,  appellee,  v.  John  Dovey,  Je., 
appellant. 

Filed  Januabt  29»  1915.    No.  18,007. 

1.  Bastardy:  Pbeliminabt  Examination:  Tbanscbipt  of  Evidence, 
Where,  in  a  prosecution  Instituted  under  the  provisions  of  chapter 
7,  Rev.  St.  1913,  it  was  stipulated  by  the  partlea  that  the  testi- 
mony of  the  complainant  should  be  taken  in  shorthand  and  tran- 
scribed and  certified  by  the  magistrate,  which  was  done,  and  the 
testimony  was  filed  In  the  district  court  before  the  trial,  an 
objection  of  the  defendant  to  being  placed  on  trial  because  com- 
plainant's evidence  was  not  reduced  to  writing  by  the  magistrate 
was  properly  overruled. 

2.  :  Complaint:  Sufficiency.    An  objection  to  the  complaint, 

which  was  filed  before  the  birth  of  the  child,  that  it  did  not 
state  that  the  child  was  bom  alive,  should  be  overruled. 

Appeal  from  the  district  court  for  Webster  county; 
Harrt  S.  Dungan,  Judge.    Affirmed, 

Bernard  McNeny,  for  appellant. 

E.  U.  Overman^  F.  J.  Munday  and  Fred  Maurer,  contra. 

Babnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Webster  county,  in  which  John  Dovey,  Jr.,  was  ad- 
judged to  be  the  father  of  a  bastard  child,  of  which  Maude 
Newman,  an  unmarried  woman,  was  the  mother. 

It  appears  that  a  complaint,  in  the  usual  form,  was  filed 
before  the  county  judge  of  Webster  county,  acting  as  magis- 
trate.  A  preliminary  hearing  was  had,  and  the  defendant 
was  bound  over  to  the  district  court  to  answer  to  the  charge. 
When  the  complaint  was  filed,  the  child  was  not  born. 
The  complaint  alleged  that  the  complainant  was  pregnant 
with  a  bastard  child.  This  was  all  the  allegation  that  could 
have  been  made  upon  that  subject.  The  complaint  was 
therefore  sufficient.  If  the  child  had  died  after  the  filing 
of  the  complaint,  that  would  be  a  matter  of  defense  or  of 
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mitigation  of  the  amount  of  the  recovery.  The  objection 
was  therefore  properly  overruled.  The  cause  was  tried  on 
the  original  complaint  filed  before  the  magistrate.  The 
defendant  pleaded  not  guilty,  and  objected  to  being  placed 
on  trial  on  the  ground  that  the  magistrate,  before  whom 
the  testimony  on  the  preliminary  examination  was  taken, 
did  not  reduce  the  complainant's  testimony  to  writing,  as 
the  law  required,  and  that  no  transcript  of  the  testimony 
taken  and  reduced  to  writing  by  the  magistrate  had  been 
filed  in  the  district  court,  as  required  by  law.  His  objection 
•  was  overruled,  the  testimony  on  both  sides  was  taken,  and 
the  jury  returned  a  verdict  finding  the  defendant  guilty. 
A  motion  for  a  new  trial  was  overruled,  and  the  court 
rendered  judgment  on  the  verdict  that  the  defendant  was 
the  reputed  father  of  the  child,  and  charged  him  with  its 
maintenance  in  the  sum  of  f  1,200,  payable  in  six  instal- 
ments. 

Defendant's  first  assignment  of  error  is  that  the  com- 
plaint was  not  sufficient  to  require  him  to  be  put  upon  his 
trial,  in  that  it  failed  to  allege  the  birth  of  the  child,  or 
that  the  child  was  then  alive.  The  second  error  complained 
of  is  that  the  defendant  was  wrongfully  put  upon  his  trial 
in  the  absence  of  the  written  examination  of  the  complain- 
ant upon  the  examination  before  the  magistrate.  The  stat- 
utes provide  that  the  testimony  of  the  prosecutrix  shall  be 
reduced  to  writing  and  filed  in  the  district  court  by  the 
magistrate  before  whom  the  preliminary  examination  is 
held.  It  appears  from  the  record  that,  at  the  time  of  the 
preliminary  examination,  it  was  agreed,  by  both  parties, 
that  the  testimony  of  the  prosecutrix  should  be  taken  in 
shorthand  and  then  reduced  to  writing,  and  should  be  cer- 
tified by  the  magistrate  and  filed  in  the  district  court. 
This  was  done,  and  at  the  time  of  the  trial  the  shorthand 
notes  had  been  transcribed,  the  magistrate  had  duly  cer- 
tified to  the  correctness  of  the  same,  and  the  prosecutrix's 
evidence,  thus  preserved,  was  on  file  in  the  district  court. 
We  know  of  no  reason  why  this  method  of  procedure  should 
not  have  been  resorted  to.  Defendant  cites  the  case  of 
97Neb.40 
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Morgan  v.  Stone,  4  Neb.  (Unof.)  115.  The  opinion  in  that 
case  does  not  support  the  defendant's  contention.  The 
record  discloses  that  the  testimony  of  the  complaining  wit- 
ness was  on  file  at  the  time  of  the  trial,  and,  if  the  defend- 
ant had  desired  to  introduce  it  in  evidence  to  refute  her 
testimony  on  the  trial,  it  was  available  to  him,  but  he  did 
not  see  fit  to  make  any  use  of  it. 

It  appears  from  the  record  that  the  testimony  of  the 
prosecutrix  was  reasonable;  that  it  was  delivered  in  a 
straightforward,  convincing  manner;  and,  if  the  jury  saw 
fit  to  believe  her  evidence,  it  was  sufficient  to  sustain  the* 
verdict.  By  his  testimony  the  defendant  denied  that  he  was 
the  father  of  her  child,  but  that  was  a  fact  for  the  deter- 
mination of  the  jury. 

As  we  view  the  record,  it  contains  no  reversible  error, 
and  the  judgment  of  the  district  court  is 

Affirmed. 

MoBRissEY,  C.  J.,  Rose  and  Hameb,  JJ.,  not  sitting. 


Fay  Whitfield  et  al.,  appellees,  t.  Mamie  E.  Clabk; 
T.  Lewis  Young  et  al.,  appellants. 

Fnja/  Jaihtakt  29,  1915.    No.  18,010. 

Jndgm«iiit:  Lien  on  Realty.  A  Jadgment  creditor,  by  tranBcriptlng  his 
Judgment  to  the  district  court,  doeg  not  obtain  a  Uen  upon  real 
estate  which  has  been  conyeyed  to  a  third  party  by  the  Judgment 
debtor  by  a  duly  recorded  deed. 

Appeal  from  the  district  conrt  for  Nemaha  county: 
John  B.  Baper,  Judge.  Affinned  in  part,  and  reversed  in 
part. 

William  G.  Rutledge,  for  appellants. 

Lambert  &  Armstrong,  contra. 

Baenes^  J. 

This  is  an  appeal  from  a  judgment  of  the  district  oonrt 
for  Nemaha  county  confirming  the  proceedings  and  sale  in 
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a  partition  suit.  The  appeal  is  prosecuted  by  a  creditor  of 
William  E.  Watkins,  the  one-time  owner  of  a  share  in  the 
estate  which  was  disjwsed  of  by  the  judgment  from  which 
this  appeal  was  taken. 

The  record  discloses  that  on  the  2d  day  of  August,  1910, 
one  William  G.  Watkins  died  intestate,  seized  in  fee  of  the 
southeast  quarter  of  section  18,  township  6,  range  14  east 
of  the  sixth  P.  BT.,  situated  in  Nemaha  county.  The  de- 
cedent left  nine  children,  of  whom  William  E.  Watkins 
was  one,  and  who  inherited  a  one-ninth  of  the  land  above 
described.  On  February  24,  1911,  William  E.  Wjatkins 
conveyed  by  warranty  deed  his  interest  in  the  above  de- 
scribed premises  to  his  sister.  Fay  Whitfield.  Her  deed 
was  filed  tor  record  in  the  office  of  the  county  clerk  of 
Nemaha  county  on  the  following  day.  On  April  5,  1911, 
the  appellants  herein.  Young  and  Young,  recovered  a  judg- 
ment in  the  county  court  of  said  county  against  said  Wil- 
liam E.  Watkins  for  the  sum  of  |232.85,  and  |4.40  costs. 
An  execution  was  issued  on  the  judgment  and  returned 
unsatisfied.  On  the  8th  day  of  April,  1911,  a  transcript 
of  said  judgment  was  filed  in  the  oflce  of  the  clerk  of 
the  district  court.  No  execution  was  issued  on  the  judg- 
ment after  it  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court,  and  no  proceedings  were  taken  to  obtain  satis- 
faction of  the  judgment  or  make  it  a  lien  on  any  real  estate, 
other  than  the  filing,  docketing  and  indexing  of  the  same, 
and  except  the  proceedings  hereinafter  set  forth. 

It  further  appears  that  Fay  Whitfield  commenced  an 
action  to  partition  the  estate.  Appellants  filed  an  answer 
and  cross-petition,  claiming  their  judgment  to  be  a  prior 
lien  on  the  former  interest  of  William  E.  Watkins,  and  also 
praying  for  a  partition  of  said  premises.  On  the  trial 
of  the  partition  suit,  the  court  found  and  decreed  that  the 
appellants  had  no  lien  by  virtue  of  their  judgment  upon 
the  interest  in  the  real  estate  formerly  owned  by  William 
E.  Watkins,  and  which  was  conveyed  by  his  deed  to  Fay 
Whitfield.  To  this  finding  and  decree  the  appellants  ex- 
cepted. On  September  21,  1912,  the  real  estate  was  sold 
by  a  referee  to  the  appellee  Margaret  Katherine  Watkins. 
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The  appellants  filed  objections  to  the  confirmation,  which 
were  overruled,  and  an  exception  was  taken.  The  sale  was 
confirmed  and  a  deed  w^as  made  to  the  purchaser.  The 
court  fixed  the  sum  of  f 500  as  the  amount  of  the  super- 
sedeas bond,  and  ordered  the  referee  to  retain  in  his  hands, 
pending  the  final  determination  of  the  appeal,  the  sum  of 
fSlO  of  the  proceeds  of  the  sale. 

Appellants  contend  that  the  finding  anH  judgment  of  the 
trial  court,  that  as  a  creditor  they  had  no  interest  in,  or 
lien  on,  the  share  of  their  debtor,  William  E.  Watkins,  in 
the  estate  disposed  of  by  the  decree,  is  not  sustained  by 
the  evidence  and  is  contrary  to  law.  The  only  question 
presented  by  the  appeal  is:  Was  the  appellants'  judg- 
ment, which  was  transcripted  to  the  district  court,  a 
statutory  lien  on  William  E.  Watkins'  share  of  his  father's 
estate,  which  he  conveyed  by  warranty  deed  to  his  sister, 
Fay  Whitfield?  When  the  transcript  of  appellants'  judg- 
ment was  filed  in  the  district  court,  the  judgment  debtor 
had  conveyed  his  share  of  his  father's  estate  to  his  sister, 
and  her  deed  had  been  recorded.  The  conveyance  was  fraud- 
ulent as  to  creditors,  but  was  not  vx)id;  it  was  voidable 
only.  It  was  good  between  the  parties  to  it,  and  conveyed 
the  legal  title  to  the  grantee,  which  might  be  defeated  by 
proceedings  in  the  nature  of  a  creditor's  bill.  Appellants 
took  no  action  whatever  to  create  a  specific  lien  on  the 
debtor's  interest  in  the  estate.  There  was  no  attempt  to 
levy  an  execution  thereon,  and  no  creditor's  suit  was  com- 
menced by  them.  It  follows  that  this  case  should  be  ruled 
by  Flint  v.  Chaloupka,  72  Neb.  34,  where  it  was  held  that 
such  a  judgment  is  not  a  specific  lien  on  real  estate  which 
has  been  conveyed  to  a  third  person. 

The  order  of  the  district  court,  requiring  the  referee 
to  retain  in  his  possession  the  amount  of  the  appellants' 
judgment,  should  be  set  aside,  and  the  judgment  of  the  dis- 
trict court  is  in  all  other  things  affirmed. 

Judgment  accohdingly. 


MoRRissEY,  C.  J.,  not  sitting. 
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David  A.  Minick,  appellant,  v.  Samuel  A.  Reichenbach 

BT  AL.,  appellees. 
Piled  January  29,  1915.    No.  17,916. 

1.  Limitation  of  Actions:  Suit  to  Deculbe  Deed  a  Mobtgagb.  "The 
statute  of  limitations  runs  against  a  bill  to  declare  a  deed  absolute 
in  form  a  mortgage,  in  favor  of  a  grantee  in  possession,  from  the 
time  such  possession  becomes  adverse  to  the  grantor's  title."  Stall 
V.  Jones,  47  Neb.  706. 

2.  Adverse  Possession:  Inference  fbom  Acts  of  Ownership.  "That 
grantee's  possession  is  adverse  may  be  inferred  from  the  exercise 
by  him  of  acts  of  ownership  after  payment  of  the  debt"  Stall  v. 
Jones,  47  Neb.  706. 

3.  Deed  as  Mortgage:  Titub.  "In  this  state  a  deed  absolute  in  form 
passes  the  legal  title,  although  intended  as  security  for  a  debt, 
and  for  most  purposes  treated  as  a  mortgage."  Stall  v,  Jones, 
47  Neb.  706. 

4.   :   Bquitt  of  Redemption:   Fobfeitubb.     '"Therefore,  where 

the  grantee  under  such  a  deed  is  in  possession,  the  grantor's  equity 
of  redemption  may  be  defeated  by  a  parol  settlement  defeating 
his  right  to  an  accounting."    Stall  v.  Jones,  47  Neb.  706. 

5.  Appeal:  Affirmance.  Upon  a  trial  de  novo  this  court  finds,  as 
did  the  district  court,  that  the  plaintiff  is  not  entitled  to  the  relief 
prayed. 

Appeal  from  the  district  court  for  Butler  county: 
Edwabd  E.  Good,  Judge.    Affirmed. 

C.  M.  Skiles  and  R.  C.  Roper,  for  appellant 

L.  S.  Hastings  and  E.  A.  Coufal,  contra. 

Letton,  J. 

This  is  an  action  in  equity  to  declare  a  conveyance  in  the 
form  of  a  warranty  deed  to  be  a  mortgage  and  to  be  al- 
lowed to  redeem.  The  district  court  found  generally  for 
defendant.  Plaintiflf  appeals.  The  case  seems  to  have  been 
tried  on  the  petition  and  the  separate  answer  of  Samuel  A. 
Reichenbach,  since  we  find  no  reference  to  the  other  de- 
fendants in  the  pleadings  or  decree. 
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The  allegations  of  the  petition  may  be  summarized  as 
follows :  That  the  plaintiff  was  in  1888  the  owner  of  320 
acres  of  land  in  Butler  county,  which  he  occupied  with  his 
family  as  his  homestead ;  that  in  1893  he  borrowed  |4,000 
from  the  Aetna  Life  Insurance  Company,  which  was  se- 
cured by  a  mortgage  on  this  land;  that  the  defendants 
Reichenbach  are  the  officers  and  owners  of  the  Rising  City 
Bank,  a  corporation,  and  that  in  1893  the  plaintiff,  in  order 
to  pay  prior  debts  to  the  bank,  executed  notes  to  the  sum 
of  ^,500,  and,  to  secure  the  same,  gave  a  mortgage  to 
Samuel  A.  Reichenbach,  subject  to  the  mortgage  of  the 
Aetna  Life  Insurance  Company;  that  in  1895  the  plaintiff 
was  financially  embarrasssed,  and  that  at  that  time  the 
bank  had  a  number  of  notes  due  other  parties  against  the 
plaintiff  for  collection,  which  the  owners  bad  ordered  to  be 
sued;  that  defendant  urged  plaintiff  to  convey  the  prem- 
ises to  him  in  order  to  prevent  judgments  being  rendered 
and  levied  upon  the  land,  and  promised  him  that  he  could 
redeem  at  any  time  by  paying  the  debt  due  the  bank, 
and  that  they  would  reconvey  the  premises;  that,  relying 
upon  this  promise,  on  September  30,  1895,  he  conveyed 
the  premises  to  Samuel  A.  Reichenbach  by  a  deed  absolute 
in  form,  but  it  was  intended  by  both  parties  only  as  a 
mortgage;  that  the  farm  at  that  time  was  worth  |14,000; 
that  afterwards  the  plaintiff  was  worried  because  he  could 
not  redeem  the  farm,  and  on  account  thereof  suffered  a  par- 
alytic stroke  on  the  Ist  day  of  June,  1900,  which  ren- 
dered him  weak-minded,  unable  to  understand  his  rights, 
and  not  of  sufficient  mental  capacity  to  realize  the  neces- 
sity of  taking  action  to  protect  his  title  to  the  farm ;  that 
he  continued  in  this  condition,  except  at  intervals,  until 
April  2,  1906,  when  he  suffered  a  second  shock,  and  from 
that  time  to  1911  he  was  mentally  incompetent;  that  not 
until  shortly  before  the  commencement  of  this  suit  was 
he  in  full  posj^ssion  of  his  faculties ;  that  on  Febmaiy  5, 
1902,  defendants  acknowledged  that  the  deed  was  merely 
given  as  sei*urity,  and  offered  to  reconvey  on  the  payment 
of  the  amount  due  them,  including  the  first  mortgage, 
which  they  had  paid;  that  on  December  11,  1911,  he  of- 
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fered  to  pay  all  money  due  the  defendants,  asked  for  an 
accounting,  and  demanded  a  reconveyance,  which  wr^  re- 
fused. He  offers  to  pay  the  full  amount  due  and  demands 
a  reconveyance. 

The  answer  alleges  that  on  September  30, 1895,  the  Aetna 
mortgage  and  interest,  the  f4,500  debt  to  the  bank,  and 
taxes  paid  by  the  defendants  amounted  to  over  f  10,000; 
that,  the  land  not  being  worth  more  than  the  indebtedness 
and  liens,  the  plaintiff  with  his  wife  conveyed  it  to  de- 
fendant; that  defendant  leased  the  land  for  a  crop  rental 
to  plaintiff  year  after  year  until  the  1st  day  of  March, 
1901,  when  plaintiff  moved  to  another  farm  which  he  had 
purchased  near-by ;  that  between  January  9  and  March  29^ 
1899,  the  plaintiff  claimed  for  the  first  time  the  right  to 
redeem  the  land ;  that  defendant  then  stated  that  he  would 
convey  the  same  to  him  if  he  would  pay  all  of  this  indebted- 
ness; that  they  agreed  upon  the  sum  of  f  10,369  as  the 
amount  then  due,  which  amount  was  then  the  fair  value 
of  the  land;  that  prior  to  the  29th  of  March,  1899,  the 
plaintiff  stated  he  was  unable  to  obtain  the  money,  where- 
upon defendant  informed  plaintiff  that  there  must  be  a 
settlement;  that  plaintiff  then  agreed  that  if  defendant 
would  lend  him  the  money  to  buy  a  smaller  farm,  pay 
for  the  improvements  he  had  placed  upon  the  farm,  and 
deliver  to  him  the  notes,  he  would  move  off  the  premises 
on  the  1st  day  of  March,  1901 ;  that,  in  pursuance  to  this 
agreement,  the  defendant  delivered  the  notes,  paid  for  a 
windmill  wheel  and  chicken  house  left  on  the  farm,  amount- 
ing in  all  to  f  65,  released  the  Aetna  mortgage  and  the  mort- 
gage that  had  been  given  to  him,  and  it  was  agreed  that 
this  was  a  full  and  complete  settlement  of  any  interest  in 
the  premises  or  right  to  redeem  plaintiff  had;  that,  in 
accordance  with  this  agreement,  the  defendant  loaned  the 
plaintiff  and  his  wife  $2,235  with  which  to  pay  for  the  other 
£arm ;  that  plaintiff  moved  there  as  agreed ;  that  defendant 
has  been  in  exclusive  possession  ever  since  the  settlement, 
claiming  title,  with  the  full  knowledge  of  plaintiff;  that 
he  has  made  valuable  improvements,  amounting  in  all  to 
about  f 2,000;  has  paid  all  taxes  for  the  last  18  years;  that 
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the  land  has  increased  in  value  to  $35,000 — all  of  this  with 
the  plaintiff's  knowledge;  and  plaintiff  has  not  asserted  a 
right  to  redeem  until  this  suit  was  begun.  He  also  pleads 
laches,  adverse  possession,  and  the  statute  of  limitations. 

In  the  reply  plaintiff  admits  that  he  delivered  to  defend- 
ant each  year  one-third  of  the  crop,  but  alleges  that  this 
was  for  the  purpose  of  keeping  up  the  taxes  and  repairs, 
and  that  it  was  agreed  that,  if  the  share  of  the  crop  should 
more  than  pay  these  items,  the  surplus  should  be  applied 
on  the  principal.  He  also  alleges  that  he  moved  onto  the 
smaller  farm  on  account  of  being  unable  to  work  the  large 
farm,  and  that  it  was  agreed  that  thereafter  defendant 
should  continue  to  receive  one-third  of  the  crop  and  apply 
it  upon  the  debts. 

The  pleadings  have  been  set  forth  because  they  show, 
perhaps,  in  the  most  abridged  and  convenient  form  the  con- 
tentions of  the  respective  parties ;  and  it  may  be  said  that 
with  one  or  two  exceptions,  which  will  be  hereafter  noticed, 
the  evidence  on  the  part  of  the  plaintiff  and  defendant 
support  in  the  main  the  respective  allegations  in  the  plead- 
ings. The  direct  conflict  in  these  statements  is  reflected 
in  the  evidence  as  to  almost  every  material  fact  in  the  case. 

There  is  such  a  mass  of  testimony  that  the  proper  limits 
of  this  opinion  will  not  allow  a  comparison  and  discussion 
of  it.  Since  we  have  not  the  great  aid  to  the  ascertain- 
ment of  truth  afforded  by  seeing  the  witnesses  and  hearing 
them  testify,  we  are  inclined  to  attach  great  weight  to  the 
undisputed  testimony  as  to  the  conduct  of  the  respective 
parties  with  reference  to  the  land.  In  the  answer  it  is  said 
that  after  defendant  had  paid  the  Aetna  mortgage,  and 
prior  to  the  28th  day  of  March,  1899,  plaintiff  claimed  for 
the  first  time  the  right  to  redeem  the  land;  "that  thereupon 
this  defendant  stated  to  plaintiff  that  he  would  convey 
said  premises  to  him  if  he  would  then  pay  to  him  the 
amount  of  his  indebtedness  to  defendant,  including  interest 
thereon,  together  with  insurance  premiums  that  he  had 
paid  to  keep  the  buildings  on  said  premises  insured,  and 
the  taxes,  that  he  (defe^idant)  had  paid  on  said  lands,  to- 
gether with  what  he  had  paid  to  the  Aetna  Life  Insurance 
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Company ;  that  thereupon  he  and  said  plaintiff  computed 
the  amount  which  would  be  due  the  defendant  from  the 
plaintiff  as  aforesaid,  and  that  from  said  computation  they 
found  and  agreed  upon  the  sum  of  |10,369  as  the  amount 
that  would  then  he  due  from  the  plaintiff  to  the  defendant, 
under  the  said  arrangement,  which  amount  was  then  the 
fair  market  value  of  said  land."  These  allegations  amount 
to  an  admission  by  defendant  that,  at  the  time  of  the  con- 
versation with  Mr.  Aldrich  hereafter  mentioned,  there  w^as 
an  existing  indebtedness ;  that  the  evidence  of  this  indebted- 
ness was  still  in  the  hands  of  defendant;  and  that  plain- 
tiff then  had  the  right  to  redeem.  The  rights  of  the  re- 
spective parties,  therefore,  must  be  determined  by  a  con- 
sideration of  whether  there  was  a  subsequent  arrangement 
or  contract  between  them  whereby  the  Minicks  surrendered 
this  right.  This  must  be  determined  from  the  evidence  and 
the  conduct  of  the  parties  with  reference  to  the  land.  Sev- 
eral years  after  the  deed  was  executed,  and  at  a  time  the 
date  of  which  is  in  dispute,  Mr.  Minick  asked  Mr.  Aldrich, 
a  lawyer  of  David  City,  to  make  a  loan  upon  this  land  and 
to  see  if  it  could  be  redeemed.  Aldrich  consulted  defend- 
ants, and  defendants  offered  to  reconvey  the  land  if  the 
indebtedness  was  paid.  This  is  evidently  the  basis  of  the 
admission  in  the  answer.  Mr.  Aldrich  was  unable  to  make 
or  procure  the  loan.  Defendant  testifies  that  shortly  after- 
wards he  requested  Mr.  and  Mrs.  Minick  to  come  to  the 
bank ;  that  they  came,  and  a  conversation  was  had  in  which 
defendant  stated  that  he  wanted  the  matter  settled  as  to 
whether  Minick  claimed  any  rights  in  the  premises,  and 
that  a  settlement  was  had  whereby  Minick  orally  renounced 
all  claim  to  the  land  and  right  to  redeem,  and  Reichen- 
bach (as  he  claims)  delivered  the  notes,  and  agreed  to 
furnish  him  the  money  with  which  to  buy  another  and 
smaller  farm. 

On  March  6,  1900,  plaintiff  made  a  contract  to  purchase 
the  Carter  farm  of  160  acres.  He  paid  flOO  down,  agreed 
to  pay  1500  on  May  1, 1900,  and  |3,100  on  or  before  March 
1,  1901 ;  and  possession  was  to  be  given  at  that  time.  De- 
fendant furnished  the  money  for  the  last  payment  and  took 


634  NEBRASKA  REPORTS.  [Vol.  97 


Minick  Y.  Reichenbach. 


a  second  mortgage  on  the  place  (which  had  a  prior  mort- 
gage upon  it  of  |1,800)  as  security.  The  payment  was 
made,  and  Minick  mo\^  to  the  Carter  place  on  the  Ist 
of  March,  1901.  Before  he  moved  he  demanded  and  re- 
ceived payment  for  a  chicken  house  and  a  windmill  wheel 
which  he  had  placed  upon  the  farm  after  the  deed  to 
Reichenbach  was  made,  saying  that,  unless  he  was  paid 
for  them,  he  would  remove  them  to  his  new  farm.  Plain- 
tiff insists  that  the  conversation  and  agreement  with  Mr. 
Aldrich  to  allow^  redemption  did  not  occur  until  1902.  To 
show  this,  he  testifies  that  he  went  to  see  Mr.  Aldrich  about 
a  claim  made  against  him  by  a  hired  man  which  w^as  not 
asserted  until  1902,  and  he  produced  a  letter  of  that  year 
in  which  the  claim  of  an  employee  for  an  amount  said  to  be 
due  him  for  services  was  made.  Mr.  Aldrich  testified  that 
he  visited  the  land  in  1899  or  1900,  while  he  was  under- 
taking to  procure  the  loan,  and  that  Mr.  Minick  w^as  living 
upon  it  at  the  time,  and  also  says  that  it  was  at  a  time 
when  he  had  gone  to  look  at  some  black  cattle  near  Rising 
City.  If  he  went  w^hile  Minick  was  on  the  farm,  his  testi- 
mony corroborates  that  of  defendant  as  to  the  year  in 
which  the  alleged  settlement  occurred ;  but,  if  it  was  when 
he  went  to  look  at  the  cattle,  it  was  probably  some  time 
in  1901.  The  evidence  for  the  defendant  as  to  the  agree- 
ment that  plaintiff  should  give  up  the  right  to  redeem, 
in  consideration  of  the  cancelation  of  his  indebtedness  and 
the  new  loan  with  which  to  buy  the  Carter  farm,  is  most 
consistent  with  all  the  circumstances;  and  we  believe  that 
this  and  the  Aldrich  interview  occurred  some  time  in  the 
fall  of  1900,  and  while  plaintiff  was  still  on  the  farm. 
From  that  time  until  December,  1911,  plaintiff  never  set 
foot  upon  this  land.  Although  there  is  both  oral  and  docu- 
mentary evidence  to  show  that  he  had  hundreds  of  trans- 
actions with  the  bank  during  this  interval  of  time,  borrow- 
ing money  in  order  to  carry  on  his  stock  feeding  and  ship- 
ping operations,  paying  and  renewing  notes,  keeping  a  bank 
account  there  and  drawing  numerous  checks,  he  says  him- 
self he  never  requested  a  statement  as  to. the  receipts  or 
disbursements  of  money  from  the  farm.    He  never  inquired 
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whether  the  taxes  were  being  paid,  or  whether  anything 
was  being  applied  upon  the  debt,  as  he  asserts  it  was  agreed 
should  be  done.  He  knew  that  the  defendant  w^as  making 
lasting  improvements,  such  as  building  corn  cribs  and 
granary,  repairing,  repainting  and  reshingling  the  house, 
barn,  etc.;  but  he  seemed  to  have  lost  all  interest  in  the 
farm. 

With  respect  to  the  plea  of  weakness  of  mind  on  the  part 
of  the  plaintiff  as  constituting  a  disability  which  would 
toll  the  running  of  the  statute  of  limitations, it  appears  that 
he  suffered  a  stroke  of  paralysis  on  June  1,  1900;  but 
its  effect,  so  far  as  beclouding  his  intellect,  passed  away 
to  a  great  extent  in  a  comparatively  short  time.  Until 
the  time  this  suit  was  begun,  except  for  a  short  time  in 
1906  when  he  suffered  another  and  a  less  sev^ere  attack 
of  the  same  disease,  he  was  able  to  conduct  and  direct, 
not  .only  ordinary  farming  operations,  but  the  purchas- 
ing and  feeding  of  cattle,  their  shipment  to  South  Omaha 
to  market  (himself  often  accompanying  and  selling  them 
upon  the  market  )and  the  dispositicm  of  the  proceeds. 
It  is  also  shown  that  in  the  same  interval  he  suc- 
cessfully conducted  the  Carter  farm  and  practically  paid 
off  the  whole  purchase  price,  with  no  one  to  help 
Mm  except  his  wife  and  a  hired  man.  The  large  number 
of  cheeks  upon  and  notes  given  to  the  defendants'  bank 
show  that  the  business  he  conducted  was  in  excess  of  that 
of  the  ordinary  farmer.  The  oral  waiving  of  the  right  to 
redeem  was  in  the  fall  of  1900,  as  we  view  the  evidence, 
after  plaintiff  had  recovered  in  great  measure  from  the 
effects  of  the  stroke  of  June  1,  and  at  a  time  when  he 
was  competent  to  transact  and  was  transacting  his  own 
business.  Ten  full  years  intervened  during  which  he  was 
fully  competent  to  act  and  during  which  he  remained 
silent.  During  the  later  years  of  the  period  an  unpre- 
cedented rise  in  the  value  of  land  took  place,  and  after  this 
had  occurred  he  took  action.  It  seems  to  u£  that  his  con- 
duct during  and  after  this  long  period  of  time  is  most 
persuasive  in  determining  the  character  of  his  relation  to 
the  land.    Actions  often  speak  louder  than  words. 
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More  thian  ten  years'  possession^  accompanied  by  acts  of 
exclusive  ownership,  such  as  the  erection  of  buildings  and 
making  other  valuable  improvements  upon  the  land,  of 
which  plaintiff  was  aware,  without  consulting  him  or  re- 
questing his  consent,  the  retention  of  the  entire  proceeds 
of  the  farm,  without  offering  to  account,  and  other  acts 
inconsistent  with  any  admission  of  title  in  the  plaintiff, 
should  have  been  enough  to  apprise  him  that  the  defendant 
claimed  and  was  asserting  the  exclusive  title.  His  own 
acts  also  in  diverting  the  earnings  and  profits  of  the  Carter 
farm  to  other  purposes  than  the  attempt  to  redeem  seems 
inconsistent  with  his  testimony.  Moreover,  aside  from  the 
plea  of  the  statute  of  limitations,  we  are  convinced  that 
Minicl(  parted  with  all  right  to  redeem  soon  after  the 
Aldrich  incident.  His  conduct  shows  it;  and  hence,  even 
if  ten  full  years  have  not  intervened,  he  still  must  be 
deni^  the  relief  he  seeks  upon  the  facts. 

Reichenbach  was  in  possession  of  the  land  at  the  time 
of  the  settlement,  by  Minick  as  tenant,  and  he  has  con- 
tinued in  possession  until  this  day.  Under  the  authority 
of  Stall  r.  Jones,  47  Neb.  706,  the  right  to  an  accounting 
was  parted  with  when  the  oral  setlement  was  made,  and 
Minick  had  no  further  interest  in  the  land.  We  have  come 
to  these  conclusions  as  to  the  weight  of  evidence  more  by  a 
consideration  of  the  actions  of  both  parties  than  upon  their 
spoken  words. 

We  believe  the  judgment  of  the  district  court  warranted 
by  the  proofs,  and  it  is  therefore 

Affirmed. 

MoRRissEY,  C.  J.,  Sedgwick  and  Hameb,  JJ.,  not  sitting 
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MABEt  C.  King,  appellee,  v.  Physicians  Casualty 
Association  of  America,  appellant. 

Filed  Jaituabt  29,  1915.    No.  18,000. 

1.  fivnrance:  Mutual  Benefit  Association:  Directors.  The  by-laws 
oC  a  mutual  benefit  association  specified  in  detail  the  duties  of  the 
president  of  the  association.  These  did  not  include  duties  as  a 
member  of  the  board  of  directors,  of  which  the  president  was  ex 
officio  a  member.  Another  by-law  provided  that,  in  the  absence 
ot  the  president,  it  should  be  the  duty  of  the  vice-president  to 
perform  the  duties  belonging  to  the  office  of  president.  Held,  That 
the  president  alone  became  ex  officio  a  member  of  the  board  of 
directors,  and  that  the  vice-president  did  not,  in  the  absence  of 
the  president,  become  a  member  of  such  board. 

2.  :  :  Suspension  of  Member:  Nonpayment  or  Assess- 
ment. When  th«  failure  to  pay  an  assessment  is  claimed  as  a 
reason  for  the  suspension  of  a  member  of  a  mutual  accident  asso- 
ciation, which  suspension  forfeits  the  interest  of  the  member  in 
the  association,  the  assessment  must  be  made  by  a  legally  con- 
stituted body  under  the  charter  and  by-laws  of  the  association. 
If  the  assessment  is  not  made  by  such  a  body,  no  suspension  for 
its  nonpayment  can  be  made. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed. 

Nolan  d  Woodland,  for  appellant. 

James  H.  Adams  and  Byron  O.  Burhank,  contra. 

Letton,  J. 

Action  upon  a  certificate  of  membership  in  a  mutual 
accident  insurance  company  to  recover  for  the  accidental 
death  of  a  member.  The  court  directed  a  verdict  in  favor 
of  plainti£F  for  the  amount  of  the  certificate  and  costs.  De- 
fendant appeals. 

The  defendant  is  a  mutual  accident  insurance  associa- 
tion incorporated  in  1902.  In  1907,  Walter  S.  King,  the 
husband  of  the  beneficiary  (plaintiff),  became  a  member 
of  the  association.     On  May  3,  1911,  an  assessment  was 
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made  upon  the  members  payable  on  or  before  June  10. 
Dp.  King  did  not  pay  the  assessment.  He  was  accidentally 
injured  on  the  15th  and  died  on  the  16th  of  June.  Pay- 
ment was  refused  on  the  ground  that  Dr.  King  became  sus- 
pended after  June  10  on  default  of  payment  and  so  re- 
mained at  the  time  the  accident  occurred. 

Plaintiff  insists  that,  under  the  original  by-laws  of  the 
association,  there  was  no  provision  for  suspension  of  the 
members  for  nonpayment  of  assessment  at  any  time  that 
the  subsequent  attempted  amendment  was  void;  that  the 
\awn  of  the  state  as  to  filing  amendments  to  by-laws  were 
not  complied  with;  and  that  the  assessment  for  the  non- 
payment of  which  Dr.  King  was  suspended  was  not  legally 
made.  We  find  it  only  necessary  to  consider  the  latter 
point 

Section  6,  art.  IV,  of  the  by-laws,  provides,  among  other 
things:  "The  president  and  secretary  shall  be  ex  officio 
members  of  the  board  of  directors."  Section  4  provides: 
"In  the  absence  of  the  president,  it  shall  be  the  duty  of 
the  vice-president  to  perform  the  duties  belonging  to  the 
office  of  president."  Section  5,  art.  XVI,  provides :  "Six 
members  shall  constitute  a  quorum  for  the  transaction  of 
business  at  meetings  of  the  board  of  directors."  The  as- 
sessment was  made  at  a  meeting  at  which  four  elected  di- 
rectors, the  secretary  and  the  vice-president  were  present. 
Defendant  asserts  that  the  vice-president,  by  ^ortue  of  the 
provision  that,  in  the  absence  of  the  president,  it  shall  be 
his  duty  to  perform  the  duties  belonging  to  the  office  of 
president,  is  thereby  constituted  ex  officio  a  member  of  the 
board  of  directors,  and  that  therefore  there  was  a  quorum 
present  We  will  consider  this  without  deciding  that,  as 
plaintiff  claims,  the  provision  making  these  officers  ex 
officio  members  of  the  board  is  in  conflict  with  the  articles 
of  incorporation  and  therefore  void,  and  assuming  its 
validity.  It  is  no  part  of  the  duties  of  the  president  of 
an  association  of  this  nature  to  act  as  a  member  of  the 
board  of  directors.  Sections  1-3,  art.  IV,  of  the  by-laws, 
specify  in  detail  the  duties  and  powers  of  the  president 
of  the  association.     These  are  the  "duties"  w^hich  it  is 


Vol.  97]  JANUARY  TERM,  1915.  639 

Havens  ft  Co.  v.  Colonial  Apartment  House  Co. 

intended  that  the  vice-president  shall  perform  in  the  ab- 
sence of  the  former  officer,  and  they  do  not  include  ex 
officio  powers.  Section  4,  immediately  following,  contains 
the  provisions  referring  to  vice-president.  If  it  had  been 
the  intention,  at  the  time  the  by-laws  were  enacted,  that 
the  vicepresident  should  act  as  a  member  of  the  board  of 
directors  in  the  absence  of  the  president,  no  doubt  they 
would  have  so  provided.  The  term  "ea?  offUM^  denotes 
by  virtue  of  the  office.  It  cannot  reasonably  be  said  that, 
when  the  vice-president  is  performing  the  duties  of  presi- 
dent, he  thereby  holds  the  office  of  president.  No  one  but 
the  actual  occupant  of  the  office  of  president  can  be,  by 
virtue  of  that  office,  a  member  of  the  board  of  directors, 
since  it  is  only  the  president,  the  particular  officer,  who 
is  so  constituted  by  the  by-laws.  The  byrlaws  require  six 
directors  to  be  present  in  order  to  constitute  a  quorum. 
Only  five  directors  were  present  at  the  meeting  of  May  3. 
The  assessment  was  made  without  power  or  jurisdiction 
on  the  part  of  the  body  attempting  to  make  it.  When  the 
failure  to  pay  an  assessment  is  claimed  as  a  reason  for  a 
suspension  which  forfeits  the  interest  of  a  member  in  the 
association,  the  assessment  must  be  made  by  a  legally  con- 
stituted body  under  the  charter  and  by-laws  of  the  associa- 
tion. Dr.  King  was  still  a  member  of  the  association  at  the 
time  of  the  accident,  and  the  judgment  of  the  district  court 
in  directing  a  verdict  for  plaintiff  was  right. 

Affirmed. 

MoRBissEY,  C.  J.,  Rose  and  Hamer,  J  J.,  not  sitting. 


C.  B.  Havens  &  Company^  appellee^  v.  Comnial 
Apartment  House  Company  et  al.,  appellants. 

FiLiD  Januabt  29,  1915.    No.  17,903. 

X.  OorporatioiiB:  Right  to  Sue:  Forfeiture  of  Chabteb.  After  the 
charter  of  a  corporation  has  been  forfeited,  under  the  act  of 
1909,  for  nonpayment  of  the  occupation  fee,  an  action  cannot  be 
prosecuted  In  the  corporate  name.    Laws  1909,  ch.  25. 
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2.  :   .     The  proyisions  of  the  general  corporation  law, 

authorizing  dissolved  corporations  to  sue  In  the  corporate  name, 
do  not  apply  to  a  corporation  whose  charter  has  been  forfeited, 
under  the  act  of  1909,  for  nonpayment  of  the  occupation  fee. 
Comp.  St.  1909,  ch.  16,  sees.  62,  67,  68;  laws  1909,  ch.  25. 

Appeal  from  the  district  court  for  Douglas  county :  Lee 
S.  EsTELLB.  Judge.     Reversed, 

J.  W.  Woodrongh  and  Crane  &  Boucher,  for  appellants. 

D.  L.  Johnson  and  H.  S.  Daniel,  contra. 

Rose,  J. 

This  is  a  suit  on  a  promissory  note  for  |5,483.85,  dated 
November  9,  1910,  and  due  May  9,  1911.  Plaintiff,  C.  B. 
Havens  &  Company,  a  domestic  corporation,  is  payee- 
Colonial  Apartment  House  Company,  defendant,  is  maker. 
Defendants  Edwin  S.  Rood  and  Thomas  D.  Crane  are  sued 
as  indorsers.  The  principal  defense  pleaded  is  the  in- 
capacity of  plaintiff  to  maintain  the  action,  on  account  of 
the  forfeiture  of  its  charter  for  failure  to  pay  an  occupa- 
tion fee.  From  a  judgment  in  its  favor  for  f4,868.28,  de- 
fendants appeal. 

Is  incapacity  of  plaintiff  to  maintain  the  action  estab- 
lished as  a  defense?  Its  occupation  fee  for  the  year  ending 
June  30,  1910,  was  not  paid,  and  for  that  reason  the  gov- 
ernor by  proclamation  declared  its  charter  forfeited  No- 
vember 30,  1910.  The  original  petition  in  the  case  was 
filed  May  19,  1911,  and  the  judgment  was  rendered  June 
29, 1912.  The  act  under  which  the  forfeiture  was  declared 
was  passed  in  1909.  Laws  1909,  ch.  25.  It  forbids  a  cor- 
poration "to  do  business  by  virtue  of  its  charter^'  with- 
out an  occupation  permit;  requires  payment  of  an  annual 
fee  as  a  condition  of  exercising  corporate  powers ;  provides 
for  notice  and  for  forfeiture  of  the  charter  by  proclamation 
of  the  goviemor  for  nonpayment  of  the  fee;  orders  a  public 
record  of  forfeitures  and  declares : 

"It  shall  be  unlawful  for  any  corporation,  delinquent 
under  this  act,  either  domestic  or  foreign,  which  has  not 
paid  the  occupation  fee,  together  with  the  penalty  for  such 
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delinquency,  as  in  this  act  prescribed,  to  exercise  the  powers 
of  such  corporation,  or  to  transact  any  business  in  this  state, 
after  the  thirtieth  day  of  November  next  following  the  de- 
linquency. Each  and  every  person  who  exercises  any  of  the 
powers  of  a  corporation  so  delinquent,  either  domestic 
or  foreign,  which  has  not  paid  the  occupation  fee,  together 
with  the  penalty  for  such  delinquency,  or  who  transacts 
any  business  for  or  in  behalf  of  any  such  corporation,  after 
the  thirtieth  day  of  November  next  following  the  delin- 
quency, shall  be  guilty  of  a  misdemeanor."    Section  8. 

"In  all  cases  of  forfeiture  under  the  provisions  of  this 
act,  the  directors  or  managers  in  oflSce  of  the  affairs  of  any 
domestic  corporation,  whose  charter  may  be  so  forfeited, 
or  of  any  foreign  corporation  whose  right  to  do  business 
in  this  state  may  be  so  forfeited,  are  deemed  to  be  trustees 
of  the  corporation  and  stockholders  or  members  of  the 
corporation  whose  power  or  right  to  do  business  is  for- 
feited, and  have  full  power  to  settle  the  affairs  of  the  cor- 
poration and  to  maintain  or  defend  any  action  or  proceed- 
ing then  pending  in  behalf  of  or  against  any  of  said  cor- 
I>oration8,  or  to  take  such  legal  proceedings  as  may  be  neces- 
sary to  fully  settle  the  affairs  of  said  corporation,  and  such 
directors  or  managers,  as  such  trustees,  may  be  sued  in  any 
of  the  courts  of  this  state  by  any  person  having  a  claim 
against  any  of  said  corporations."    Section  9. 

The  statutory  forfeiture  not  only  extends  to  the  right 
to  do  business,  but  makes  the  exercise  of  corporate  power 
a  misdemeanor.  The  bringing  of  a  suit  in  the  name  of 
the  corporation  is  an  attempt  to  exercise  such  power.  After 
the  delinquency,  "each  and  every  person  who  exercises  any 
of  the  powers  of  a  corporation,"  says  the  statute,  "or 
who  transacts  any  business  for  or  in  behalf  of  any  such 
corporation,"  shall  be  guilty  of  a  misdemeanor.  The  act, 
according  to  its  own  terms,  not  only  forbids  the  bringing 
of  a  suit  in  the  corporate  name  after  delinquency  and  for- 
feiture, but  its  provisions  are  self-executing.  Defendant 
argues,  however,  that  a  former,  unrepealed  statute  au- 
thorizes dissolved  corporations  to  prosecute  suits  in  the 

97Neb.41 


642  NEBRASKA  REPORTS.  [Vol.  97 

Havens  ft  Co.  v.  Colonial  Apartment  House  Co. 

corporate  name.  Comp.  St.  1909,  eh.  16,  sec.  lAim.  It 
cannot  be  denied  that,  under  the  statute  as  it  existed  when 
the  act  under  consideration  was  passed,  the  law  was  as 
follows:  *'A  dissolved  domestic  corporation  may,  after 
such  dissolution,  prosecute  any  suit  in  its  corporate  name 
in  the  same  manner  and  with  like  effect  as  if  the  corpora- 
tion had  not  ceased  to  exist."  Schmitt  &  Bro.  Co.  v.  Ma- 
honey,  60  Neb.  20. 

As  already  indicated,  the  statute,  providing  for  the  pay- 
ment of  an  occupation  fee  and  for  the  forfeiture  of  the 
charter,  contains  new  and  different  provisions.  It  is  an 
independent  act  covering  the  entire  subject  of  legislation 
and  modifies  former  statutory  provisions  at  variance  with 
its  terms.  The  purpose  to  take  away  a  dissolved  corpora- 
tion's existing  right  to  sue  in  the  corporate  name,  after 
the  charter  has  been  forfeited  for  nonpayment  of  the  oc- 
cupation fee,  is  manifest  The  lawmakers  have  declared 
that  the  directors  or  managers  are  trustees  with  power  to 
maintain  actions,  and  that  the  exercise  of  corporate  powers 
is  a  misdemeanor.  These  provisions  would  not  have  been 
inserted  in  the  new  law  had  the  legislature  intended  the 
general  statute  to  apply  to  the  new  conditions.  Plaintiff 
was  without  capacity  to  sue  or  to  maintain  the  action. 
Identical  provisions  of  a  California  statute  were  discussed 
at  length  in  recent  opinions  of  the  supreme  court  of  that 
state.  Kaiser  Land  d  Fruit  Co.  v.  Curry,  155  Cal.  638; 
Nctchall  V.  Western  Zinc  Mining  Co.,  164  Cal.  380.  In  the 
latter  case  the  following  language  was  used:  "For  that 
act  clearly  and  unmistakably  declares  and  provides  for  a 
forfeiture  not  dependent  upon  judicial  determination  and 
decree,  but  a  forfeiture  which  is  self-acting  and  operating. 
The  language  of  the  act  does  not  even  permit  a  doubt  upon 
this  question.  It  not  only  declares  the  day  and  the  hour 
when  the  forfeiture  shall  arise,  but  it  makes  it  a  penal 
offense  for  any  officer  or  agent  thereafter  to  exercise  any 
corporate  powers  on  behalf  of  the  corporation,  and,  finally, 
it  provides  that  the  winding  up  of  the  corporate  affairs 
is  imposed  upon  the  directors  or  managers  of  the  corpora- 
tion who  'are  deemed  to  be  trustees  of  the  corporation 


Vol.  97]  JANUARY  TERM,  1915.  64a 


Hallett  T.  Ransom. 


and  stockholders  or  members  of  the  corporation  whose 
power  or  right  to  do  business  is  forfeited.'  These  trustees, 
and  not  the  corporation,  may  sue  or  'may  be  sued  in  any 
of  the  courts  of  this  state  by  any  person  having  a  claim 
against  said  corporation.'  *  *  *  It  empowers  them  as 
trustees  to  sue  and  be  sued,  but  not  to  answer  suits  in  the 
name  of  the  defunct  corporation.^'  The  reasoning  in  similar 
cases  is  in  harmony  with  the  language  quoted.  MdcRae  v.- 
Kansas  City  Piano  Co.,  69  Kan.  457;  Venahle  Bros.  v. 
Southern  Granite  Co.,  135  Ga.  508;  Hawley  v.  Bonamsa, 
Queen  Mining  Co.,  61  Wash.  90. 

Plaintiff  cites  a  federal  decision  under  a  New  Jersey 
statute,  but  it  is  distinguishable  on  account  of  differences 
in  statutory  pro^isiona  Harris-Woodbury  Lumber  Co.  v.. 
Cofiin,  179  Fed.  257. 

Since  plaintiff  had  no  authority  to  maintain  the  action^. 
the  trial  court  erred  in  rendering  judgment  in  its  favor. 
The  judgment  is  reversed  and  the  cause    remanded    for 
further  proceedings. 

Revebsed. 

MoBMSSBY,  C.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Jennie  E.  Hallett,  appbllbb,  v.  James  W.  Ransom^ 
appellant. 

Filed  Jantjabt  29,  1915.    No.  17,934. 

Txlal:  Verdict:  Sttbplusage.  Where  the  yerdict  contains  proper  find- 
ings on  the  issuable  facts  submitted  to  the  jury,  clearly  indicating 
the  Judgment  which  the  law  should  pronounce,  severable  matter 
outside  of  the  pleadings,  the  proof,  the  issues,  the  instructions 
and  the  law  may  be  rejected  as  surplusage. 

Appeal  from  the  district  conrt  for    Madison  eonnty: 
Anson  A.  Welch,  Judge.    Affirmed. 

Mopes  dc  McFarland  and  Charles  H.  Kelsey,  for  appel- 
lant. 
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M.  D.  Tyler  and  if.  B.  Foster,  contra. 

Rose,  J. 

This  is  an  action  to  recover  |1,200  as  profits  clan- 
destinely made  by  defendant  while  acting  as  agent  for 
plaintiff  in  the  sale  of  a  farm  owned  by  her  in  Madison 
county,  near  Norfolk.  Defendant  wrote  to  plaintiff,  who 
resided  at  Seward,  that  the  best  price  obtainable  was  fSOO. 
She  promptly  went  to  Norfolk,  and  in  consideration  of  that 
sum  executed  a  deed  containing  the  name  of  M.  B.  Irwin 
as  grantee.  Subsequently  his  name  was  erased  and  that 
of  M.  O.  Wolcott  inserted.  Within  three  months  Wolcott 
sold  the  land  to  August  F.  W.  Braasch  for  $2,000.  It  was 
pleaded  by  plaintiff,  and  the  jury  found,  that  defendant 
was  the  actual  purchaser  from  her,  and  that  he  was  the  real 
grantor  in  the  subsequent  sale  for  |2,000.  From  a  judg- 
ment in  favor  of  plaintiff  for  |1,301.10,  defendant  ap- 
peals. 

The  principal  assignment  is  that  there  was  error  in 
entering  judgment  on  the  verdict.  It  was  rendered  by  the 
jury  in  this  form : 

"We,  the  jury  duly  impaneled  and  sworn  in  the  above 
entitled  cause,  do  find  for  the  plaintiff  and  assess  the 
amount  of  her  recovery  at  the  sum  of  $1,301.10,  less  the 
amt.  of  four  hundred  one  and  10/100  $401.10.  Said  amt. 
being  allowed  the  defendant  for  his  expenses,  commission 
and  the  advance  in  price  of  said  land  during  the  time  said 
defendant  came  in  possession  of  the  land  and  the  time 
same  was  sold  to  the  said  August  F.  W.  Braasch.  We 
therefore  find  for  plantiff  the  sum  of  $900." 

The  trial  court  accepted  the  following  as  the  verdict  and 
rejected  the  rest  as  surplusage : 

"We,  the  jury  duly  impaneled  and  sworn  in  the  above 
entitled  cause,  do  find  for  the  plaintiff  and  assess  the 
amount  of  her  recovery  at  the  sum  of  $1301.10." 

The  question  for  the  determination  of  the  jury  was 
whether  defendant,  as  shown  by  the  pleadings  and  the 
proofs,  acted  for  himself  in  transactions  resulting  in  his 
making  clandestine  profits  out  of  the  business  of  his  princi- 
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pal.  Their  finding  in  favor  of  plaintiff  settled  the  issuable 
fact.  In  that  respect  the  verdict  is  not  only  supported  by 
the  evidence,  but  it  responds  to  the  demands  of  justice 
and  equity.  With  defendant's  betrayal  of  trust  settled  in 
favor  of  plaintiff,  the  jury  had  nothing  to  do  with  the 
amount  of  the  recovery.  The  law  settled  that  question  by 
awarding  plaintiff  clandestine  profits  amounting,  with  in- 
terest, to  ^1,301.10.  The  jury  were  so  instructed.  When 
they  attempted  to  allow  defendant  a  set-off  or  credit  of 
1401.10,  they  went  outside  of  the  pleadings,  the  proofs,  the 
issues,  the  instructions  and  the  law.  The  trial  court  must 
be  allowed  to  determine  questions  of  law  and  to  limit  the 
work  of  the  jury  to  the  proper  function  of  that  arm  of 
the  judiciary.  Under  similar  circumstances,  the  courts 
often  reject  extraneous  matter  in  a  verdict  and  enter  a 
judgment  conforming  to  the  facts  established  by  the  find- 
ings of  the  jury.  Frank  t;.  Symons,  35  Mont.  56 ;  Schweitzer 
V.  Connor,  57  Wis.  177;  Pierce  v.  Schaden,  62  Cal.  283. 
On  principle  the  rule  in  this  state  is  the  same.  State  v. 
Beall,  48  Neb.  817.  It  would  perhaps  be  better  practice, 
before  accepting  such  a  verdict,  to  direct  the  jury  to  elim- 
inate the  surplusage  but  the  action  of  the  trial  court  in  the 
present  case  did  not  amount  to  a  reversible  error. 

One  of  the  instructions  is  criticised,  but,  if  erroneous, 
it  is  not  prejudicial  to  defendant. 

Affirmed. 

MoBBissEY,  C.  J.,  and  Fawcett^  J.,  not  sitting. 

Hambr,  J.,  dissenting. 

The  verdict  ought  not  to  have  been  received.  As  it  is 
now  divided,  it  is  not  the  verdict  that  the  jury  agreed 
upon.  The  verdict  which  they  returned  was  cleai-ly  a  com- 
promise. If  a  verdict  is  to  be  regarded  as  the  expression 
of  the  jury  in  the  case,  it  should  be  what  they  have  said. 
If  they  attempt  to  say  something  that  is  outside  of  the 
proper  issues  in  the  case,  then  all  that  they  say  on  the 
.subject  should  be  rejected.  No  court  should  be  allowed 
to  substitute  any  sort  of  conception  of  the  trial  judge  in 
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place  of  what  the  jury  have  solemnly  agreed  upon,  whether 
it  is  correct  or  not.  If  the  verdict  is  so  far  erroneous  that 
it  should  not  be  considered,  then  it  ought  not  to  be  received. 
That  the  verdict  may  be  cut  in  two  is  an  arbitrary  assump- 
tion of  the  judge  who  attempts  to  substitute  his  view  of 
w^hat  is  legal  in  place  of  the  jury's  view  of  what  is  right. 
This  cannot  be  accepted  as  the  verdict,  unless  the  court 
might  properly  have  directed  it.  That  it  could  not  do  if 
there  was  a  fact  properly  before  it  to  try. 


Ous  A.  Tylee^  appellee,  v.  Illinois  Central  Railroad 
Company,  appeliant. 

Filed  Januabt  29,  1916.    No.  17,969. 

1.  Master  and  Servant:  Release:  Considebation  :  Pabol  Evidence.  An 
oral  promise  by  an  employer  to  pay  an  employee  his  regular  salary 
during  a  temporary  disability  may  be  shown  by  parol  to  be  a  part 
of  the  consideration  for  a  release  of  the  employer's  liability  for 
personal  injuries,  though  the  employee  signed  a  release  for  the 
expressed  consideration  of  a  specific  sum  of  money. 

2.  Principal  and  Agent:  Contract  bt  Agent:  Acceptance  of  Benefits. 
A  principal  who  accepts  the  benefits  of  a  contract  executed  in  his 
behalf  by  an  agent  is  chargeable  with  the  instrumentalities  em- 
ployed by  the  latter  in  procuring  it. 

Appeal  from  the  district  court  fop  Douglas  county: 
George  A.  Day^  Judge.    Affirmed, 

Helsell  &  Helsell,  William  Baird  &  Sons,  Blewett  Lee 
and  W,  8.  UortoUj  for  appellant. 

W.  C.  Eraser  and  J.  C.  Kitisler,  contra. 

Rose,  J. 

The  suit  was  brought  to  recover  $900  alleged  to  be  due 
plaintiflf  for  his  salary  as  traveling  watchman  for  defend- 
ant from  April  8,  1911,  to  April  8,  1912,  at  |75  a  month. 
Plaintiflf  was  injured  March  6,  1911,  in  alighting  from  a 
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moTing  passenger  train  operated  by  defendant.  He  pleaded 
that  .he  settled  his  claim  for  resulting  damages  and  signed 
a  release  in  consideration  of  f  10  paid  to  him  by  defendant 
and  of  an  oral  promise  by  the  latter  to  pay  his  regular 
salary,  while  unable,  on  account  of  his  injuries,  to  return 
to  work;  that  in  making  the  settlement  defendant  acted 
through  its  claim  agent ;  that  plain tiflf  was  unable  on  account 
of  his  injuries  to  resume  the  duties  of  his  employment 
before  April  8,  1912;  that  defendant  paid  him  his  salary 
in  full  for  March,  1911,  but  refused  to  pay  it  for  any  sub- 
sequent month.  Defendant  denied  the  execution  of  a  re- 
lease on  the  terms  described  in  the  petition,  and  alleged 
that  its  claim  agent  had  no  authority  to  make  the  oral 
promise  pleaded  by  plaintiff.  It  is  admitted  that  plaintiff 
was  in  the  employ  of  defendant,  and  that  his  salary  for  the 
month  of  March,  1911,  was  paid;  but  it  is  alleged  that 
he  was  not  thereafter  an  employee  of  defendant,  and  that 
he  is  not  entitled  to  any  salary  as  such.  From  the  judg- 
ment on  a  verdict  for  the  full  amount  of  plaintiff's  claim, 
defendant  has  appealed. 

One  of  the  assignments  of  error  challenges  testimony  of 
plaintiff  on  the  ground  that  it  varies  and  modifies  the  terms 
of  a  written  instrument.  The  release  signed  by  plaintiff 
makes  no  mention  of  a  promise  to  pay  his  salary  as  a  part 
of  the  consideration.  After  reciting  the  fact  of  the  injury 
and  the  denial  of  liability  on  the  part  of  the  employer,  the 
release  reads : 

"Now,  therefore,  in  consideration  of  the  sum  of  ten  and 
00-100  dollars  (f  10)  to  me  this  day  paid  by  the  Illinois  Cen- 
tral Railroad  Company  in  behalf  of  itself  and  any  other  com- 
panies whose  lines  are  owned  or  operated  by  it,  I  do  hereby 
compromise  said  claim  and  do  release  and  forever  discharge 
the  said  Illinois  Central  Railroad  Company  and  all  com- 
panies whose  lines  are  leased  or  operated  by  it,  their  agents 
and  employees  from  any  and  all  liability  for  all  claims  for 
all  injuries,  including  those  that  may  hereafter  develop 
as  well  as  those  now  apparent,  and  also  do  release  and 
discharge  them  of  all  suits,  actions,  causes  of  action  and 
claims  for  injuries  and  damages,  which  I  have  or  might 
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have  arising  out  of  the  injury  above  referred  to,  either  to 
my  person  or  property,  and  do  hereby  acknowledge  full 
satisfaction  of  all  such  liability  and  causes  of  action." 

The  oral  testimony  of  plaintiff  tends  to  show  that  the 
promise  to  pay  his  salary  during  the  temporary  disability 
resulting  from  his  injuries  was  part  of  the  consideration 
for  the  release.  It  is  argued  that  proof  of  this  nature  varies 
and  modifies  the  terms  of  the  written  instrument  quoted 
and  is  consequently  inadmissible.  What  plaintiff  signed 
was  an  agreement  releasing  defendant  from  liability  for 
personal  injuries.  There  is  no  attempt  to  vary  the  terms 
of  the  release  itself.  Plaintiff  is  not  seeking  damages  for 
the  tort.  In  effect,  the  action  is  one  on  an  oral  promise 
to  recover  part  of  the  consideration  for  the  release.  The 
rule  of  law  applicable  to  the  present  inquiry  is  that  an 
oral  promise  by  an  employer  to  pay  an  employee  his  regular 
salary  during  a  temporary  disability  may  be  shown  by  parol 
to  be  a  part  of  the  consideration  for  a  release  of  the  em- 
ployer's liability  for  personal  injuries,  though  the  employee 
signed  a  release  for  the  expressed  consideration  of  a  spe- 
cific sum  of  money.  Oalvin  v.  Boston  Elevated  R.  Co.,  180 
Mass.  587;  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App-  109, 
51  Am.  St.  Rep.  289;  American  Car  &  Foundry  Co.  v. 
Smock,  48  Ind.  App.  359;  Illinois  C.  R.  Co.  v.  Fairchild, 
48  Ind.  App.  300;  Texas  C.  R.  Co.  v.  Eldredge,  155  S.  W. 
(Tex.  Civ.  App.)  1010;  Harrington  v., Kansas  City  C.  R. 
Co.,  60  Mo.  App.  223;  Hohbs  v.  Brush  Electric  Ught  Co., 
75  Mich.  550.  It  follows  that  the  oral  evidence  was  prop- 
erly admitted. 

It  is  further  argued  that  the  judgment  in  favor  of  plain- 
tiff is  erroneous  because  defendant's  claim  agent  had  no 
authority  to  make  the  oral  agreement  on  which  it  is  based. 
There  is  positive  testimony  that  the  oral  promise  to  pay 
plaintiff  his  salary  as  pleaded  was  made  by  the  claim  agent 
as  a  part  of  the  consideration  for  the  release.  On  this  issue 
the  finding  of  the  jury  was  in  favor  of  plaintiff.  To  defeat 
a  recovery  on  the  cause  of  action  pleaded  in  the  petition, 
defendant  introduced  in  evidence  the  release  signed  by 
plaintiff.     It  therefore  invoked  the  protection  of  that  in- 
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strument,  and  thus  adopted  the  instrumentalities  employed 
by  its  claim  agent  in  procuring  it,  including  the  oral  prom- 
ise. On  the  record  presented  defendant  is  bound  by  the  rule 
that  a  principal  who  accepts  the  benefits  of  a  contract  ex- 
ecuted in  his  behalf  by  an  agent  is  chargeable  with  the 
instrumentalities  employed  by  the  latter  in  procuring  it. 
American  Car  d  Foundry  Co.  v.  Smock,  48  Ind.  App.  359, 
371;  Bertha  v.  Regal  Motor  Car  Co.,  180  Mich.  51; 
JosKn  V.  Miller,  14  Neb.  91;  McKeighan  v.  Hopkins, 
19  Neb.  33;  Rogers  v.  Empkie  Hardtmre  Co.,  24  Neb,  653; 
Esterly  Harvesting  Machine  Co.  v.  Frolkey,  34  Neb.  110; 
Leavitt  v.  Sizer,  35  Neb.  80;  Drcsher  v.  Becker,  88  Neb. 
619;  Doll  V.  Getzschmanny  90  Neb.  370. 

There  being  no  error  in  the  record,  the  judgment  is 

Apfiemed. 

MoRBissEY,  G.  J.,  Baenes  and  Sedgwick,  JJ.,  not  sitting. 


William  Heney  Essex,  appellant,  v.  Oilbeet  Smith 
et  al.,  appellees. 

Filed  Januabt  29,  1916.    No.  17»968. 

1.  Iiimltatloii  of  Actions:  Mortgage  Fobeclobube:  Redemption.  The 
statute  of  limitations  does  not  begin  to  run  against  mortgagor's 
light  to  redeem  the  mortgaged  land  from  a  void  foreclosure  sale, 
until  possession  is  taken  under  the  mortgage  or  the  foreclosure. 

2.  Adyerse  Possession:  Presumption:  Uximpboved  Laztd.  The  law  pre- 
jaumes  that  the  holder  of  the.  legal  title  is  in  possession  of  un- 
improved and  unoccupied  land. 

3.  Iiimitation  of  Actions:  Action  Quia  Timet:  Possession.  The  stat- 
ute of  limitations  does  not  begin  to  run  against  an  action  to 
remove  a  cloud  from  the  title  of  a  landowner  while  he  is  in 
exclusive  possession. 

Appeal  from  the  district    court    for  Lincoln    county: 
Hanson  M.  Grimes,  Judge.    Reversed. 

M.  E.  Croshy,  for  appellant. 
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J^  O.  Beeler  and  Wilcox  d  Halligan,  contra. 

Rose,  J. 

The  subject  of  litigation  is  a  300-acre  tract  of  land  'n 
Lincoln  county.  In  a  proceeding  to  foreclose  a  mortgage 
thereon,  the  sherilBf  sold  the  land  to  Herman  P.  Chelins 
February  1, 1898,  and  on  March  28, 1899,  issued  a  sheriflf's 
deed  to  the  purchaser,  who  conveyed  the  land  to  Gilbert 
Smith.  This  is  an  action  against  Chelins,  his  grantee,  and. 
the  latter's  wife  to  quiet  title  in  plaintiflf,  who  alleges  he 
acquired  it  through  mesne  conveyances  from  mortgagors. 
The  trial  court  sustained  a  demurrer  to  the  petition  on 
the  ground  that  the  action  was  barred  by  the  statute  of 
limitations.  From  a  judgment  of  dismissal,  plaintiflf  has 
appealed. 

Does  the  petition  show  on  its  face  that  the  action  is 
barred?  It  was  filed  May  21,  1912,  and  in  substance  al- 
leges, in  addition  to  the  facts  already  narrated :  The  fore- 
closure was  commenced  June  6,  1898,  after  maturity  of 
the  unpaid  debt.  The  judicial  proceedings,  including  the 
sheriflPs  sale,  were  void  for  want  of  notice  to  defendants 
in  the  foreclosure  suit.  The  only  claim  of  title  on  part  of 
defendants  herein  is  based  on  the  void  judicial  sale.  The 
sheriflf's  deed  was  recorded  March  28,  1899.  Plaintiflf  of- 
fers to  pay  the  mortgage  debt  and  taxes.  In  the  petition 
it  is  also  alleged:  "Prior  to  January  8,  1908,  the  said 
above-described  premises  were  unoccupied,  unimproved 
lands,  and  the  said  Herman  P.  Chelins,  or  any  one  claim- 
ing under  him,  had  ne\^r  gone  into  possession  of  said  prem- 
ises, had  never  placed  any  improvements  on  said  premises, 
or  caused  any  part  thereof  to  be  placed  under  cultivation, 
or  exercised  any  right  of  possession  over  the  same." 

Other  facts  not  material  to  the  present  inquiry  are  also 
pleaded  in  the  petition.  The  invalidity  of  the  foreclosure 
proceedings  is  not  controverted  on  appeal.  To  justify  the 
sustaining  of  the  demurrer,  defendants  insist  that  the  stat- 
ute of  limitations  began  to  run  from  the  maturity  of  the 
mortgage,  as  early  as  June  6,  1898,  or  at  the  latest  from 
the  recording  of  the  sheriflf's  deed  Jlarch  28, 1899  and  that. 
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reckoning  from  either  date,  the  ten-year  period  expired 
before  the  petition  herein  was  filed  5Iay  21,  1912.  In  sxip- 
port  of  these  propositions  defendants  cite:  McKesson  v. 
Eawley,  22  Neb.  692 ;  Morroic  v.  JoneSy  41  Neb.  867;  Pleas- 
ants V.  Blodgett,  39  Neb.  741 ;  Eayrs  v.  Nason,  54  Neb.  143. 
On  the  contrary,  plaintilBf  argues  that  the  statute  of  limita- 
tions did  not  begin  to  run  until  defendants  entered  into  pos- 
session of  the  premises  January  8,  1908,  and  that  there- 
fore the  action  is  not  barred. 

The  cases  cited  do  not  control  the  decision  in  the  present 
case.  The  contention  that  the  cause  of  action  accrued  on 
the  maturity  of  the  debt  is  at  variance  with  a  recent  deci- 
sion of  this  court.  In  Clark  v.  Hatwiafeldt,  79  Neb.  566,  the 
syllabus  reads :  ^^An  action  to  redeem  from  the  lien  of  a 
mortgage  does  not  accrue  to  the  mortgagor  until  the  mort- 
gagee takes  possession  of  the  premises  after  default  in  pay- 
ment, and  the  action  is  not  barred  until  ten  years  from  the- 
date  of  such  possession."  That  case  was  correctly  decided, 
and  the  principle  of  law  applicable  to  the  facts  should  be 
stated  thus:  The  statute  of  limitations  does  not  begin  to 
run  against  mortgagor's  right  to  redeem  the  mortgaged 
land  until  possession  thereof  is  taken  under  the  mortgage. 

The  position  that  the  statute  of  limitations  begins  to 
run  from  the  recording  of  the  sheriff's  deed  is  likewise 
untenable.  Defendants  herein  were  not  in  possession  prior 
to  January  8,  1908.  The  title  was  in  plaintiff.  The  law 
presumes  that  the  holder  of  the  legal  title  is  in  possession 
of  unimproved  and  unoccupied  land.  Butler  v.  Smith,  84 
Neb.  78 ;  Herbage  v.  McKee,  82  Neb.  354 ;  Troxell  v.  John^ 
soUf  52  Neb.  46;  Yorgensen  v.  Yorgensen,  6  Neb.  383.  In 
contemplation  of  law  plaintiff  was  in  exclusive  possession 
prior  to  the  adverse  entry  of  defendants  January  8,  1908. 
The  void  sheriff's  deed  was  a  continuing  cloud  upon  his 
title.  The  statute  of  limitations  does  not  b^n  to  run 
against  an  action  to  remove  a  cloud  from  the  title  of  a  land- 
owner while  he  is  in  exclusive  possession.  Batty  v.  City  of 
EaMingSj  63  Neb.  26;  Dringman  v.  Keith,  86  Neb.  476; 
Clarh  17.  Hannafeldt,  79  Neb.  566;  Jackson  v.  Rohrherg, 
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94  Neb.  85.    On  the  face  of  the  petition  the  action  is  not 
barred. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

RB\'£RSED. 

MofiRissEY,  C.  J.,  not  sitting. 


Charles  Wakefiem),  appellant,  v.  George  W.  Wakefield, 

APPEU.EB. 

Piled  Januaby  29,  1915.    No.  17,970. 

Appeal:  Affismancb.  A  Judgment  wlU  not  be  reversed  on  appeal, 
where  It  la  the  only  one  sustainable  under  the  pleadings  and  the 
evidence. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed. 

.  John  M.  Macfarland  and  A.  J.  Kinnersley,  for  appellant 

E.  H,  Westerfield  and  R.  M.  Grossman,  contra. 

BosE,  J. 

The  petition  contains  two  counts  one  for  a  balance  of 
f 2,300  deposited  with  Jacquith  &  Company  for  the  use  of 
defendant  at  his  request  under  an  oral  promise  by  him 
to  pay  back  the  money,  and  the  other  for  fSOO  likewise 
deposited  with  Lampsen  Brothers.  At  the  close  of  plain- 
tifif's  testimony,  the  trial  court  directed  a  verdict  for  de- 
fendant. 

Plaintiff  asserts  that  there  was  error  in  taking  the  ease 
from  the  jury.  The  parties  to  the  suit  are  brothers.  A 
portion  of  the  testimony  of  plaintiff  tends  to  show  that  he 
made  deposits  as  pleaded  by  him,  and  that  defendant  prom- 
ised to  return  the  money  with  interest.  All  testimony  of 
this  nature,  however,  was  positively  contradicted  by  defend- 
ant, while  he  was  testifying  as  a  witness  for  plaintiff.  It 
IS  conclusively  established  that  Jacquith  &  Company  and 
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Lampsen  Brothers  were  bucket-shop  keepers,  and  that  the 

I  funds  in  question  were,  for  plaintiff's  own  use,  knowingly 

I  deposited  with  them  for  gambling  purposes  in  buying  and 

I  selling  grain  on  margins.    The  evidence  will  admit  of  no 

'  other  inference.     Defendant  had  no  connection  with  the 

bucket-shops  except  as  a  customer.    Courts  do  not  grant 

relief  under  the  circumstances  shown.     No  other  verdict 

than    that   rendered    could   be   upheld.      The   judgment 

thereon  is 

Affibmed. 

MoRRissEY,  C.  J.,  Barnes  and  Sedgwick,  J  J.,  not  sitting. 


Charlotte  M.  Martin,  appellant,  v.  Samuel  B.  Starrett 

BT  AL.,  appellees. 
Filed  Januaby  29»  1916.    No.  17»972. 

1.  Baakraptey:  Dischaboe:  Debts  Excepted.  An  act  of  fraud,  embez- 
slement,  misappropriation  or  defalcation  does  not  except  a  debt 
from  a  discharge  in  bankruptcy,  unless  the  debtor  created  it  "while 
acting  as  an  officer"  or  in  a  "fiduciary  capacity."  30  U.  S.  St.  at 
Large,  p.  660,  sec.  17. 

2.  :    "Officeb:"  Managing  Pabtnxb.     The  managing  partner 

of  a  firm  composed  of  two  members  is  not  an  "officer"  within  the 
meaning  of  that  word  as  used  in  the  bankruptcy  act  of  1898. 
30  U.  S.  St.  at  Large,  p.  660,  sec.  17. 


:    Tbusts:    "Fiduciaby   Capacity."      The    term    "fiduciary 

capacity,"  as  used  In  the  bankruptcy  act  of  1898,  applies  to  technical 
trusts,  and  not  to  those  arising  by  implication  of  law  from  the 
contract  of  parties.    30  U.  S.  St  at  Large,  p.  660,  sec.  17. 


4.   :  :  :  Managing  Pabtneb.    During  the  existence 

of  a  partnership  formed  by  two  persons  for  the  purpose  of  con- 
ducting a  banking  business,  the  managing  partner  does  not  act 
"in  any  fiduciary  capacity,"  within  the  meaning  of  that  term  as 
used  in  the  bankruptcy  act  of  1898.  30  U.  S.  St  at  Large,  p. 
660,  sec.  17. 

Appeal  from  the  district  court  for    Merrick    county: 
Conrad  Hollenbeok^  Judge.    Affirmed. 
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James  H.  Wooley^  for  appellant. 
Oarlow  &  Long,  contra. 

ROSR,  J.     ^ 

This  is  a  proceeding  to  revive  a  judgment,  rendered  No- 
vember 3,  1893,  in  the  district  court  for  Merrick  county, 
in  favor  of  the  plaintiff  for  ^38,772.03,  in  a  suit  brought  by 
David  Martin  against  Samuel  B.  Starrett  and  George 
Wells.  The  plaintiff  died  January  29,  1896.  His  wife, 
Charlotte  M.  Martin,  succeeded  to  his  rights.  The  trial 
court  revived  the  judgment  as  to  Wells,  but  refused  to 
grant  such  relief  as  to  Starrett,  on  the  ground  that  he 
had  been  released  by  a  decree  in  bankruptcy  from  liability 
for  the  debt    The  deceased  plaintiff's  widow  is  appellant. 

Is  Starrett's  discharge  in  bankruptcy  a  defense  to  re- 
vivor? The  solution  depends  on  the  nature  of  the  debt 
and  on  the  provisions  of  the  bankruptcy  act  of  1898.^  David 
Martin  and  Starrett  had  entered  into  a  partnership  for  the 
purpose  of  operating  a  bank  at  Central  City;  the  former 
furnishing  the  money  and  the  latter  managing  the  business 
and  controlling  the  funds  for  a  share  of  the  profits.  In  the 
suit  wherein  the  judgment  in  controversy  was  rendered, 
plaintiff  sought  a  dissolution  of  the  partnership  and  an 
accounting  between  the  partners.  This  relief  was  granted. 
The  principal  debts  were  created  by  the  use  of  partnership 
funds  lost  in  gambling  on  the  board  of  trade  in  Chicago, 
both  Starrett,  as  manager  of  the  partnership  business, 
and  Wells,  as  a  participant  in  the  gambling  transactions, 
having  been  held  accountable  to  the  plaintiff  for  the  losses 
thus  incurred.  Starrett  was  declared  a  bankrupt  Decem- 
ber 12, 1898,  plaintiff  being  his  only  creditor.  In  the  bank- 
ruptcy court  the  fraudulent  nature  of  the  bankrupt's  debt 
was  pleaded,  but  the  final  discharge  was  nevertheless 
granted  April  4,  1900.  Is  the  dormant  judgment  excepted 
from  the  operation  of  the  decree  in  bankruptcy?  Under 
the  act  of  1898  a  discharge  releases  a  bankrupt  from  all  of 
his  provable  debts  except  such  as  "were  created  by  his 
fraud,  embezzlement,  misappropriation  or  defalcation  while 
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acting  as  an  officer  or  in  any  fiduciary  capacity."  30  TJ.  S. 
St.  at  Large,  p.  550,  sec.  17.  An  act  of  fraud,  embezzlement, 
misappropriation  or  defalcation  does  not  except  a  debt  from 
a  discharge  in  bankruptcy,  unless  the  debtor  created  it 
"while  acting  as  an  officer"  or  in  a  "fiduciary  capacity." 
Crawford  v.  Burke,  195  U.  S.  176. 

Did  the  managing  partner  act  as  "an  officer"  or  "in  any 
fiduciary  capacity,"  within  the  meaning  of  the  bankruptcy 
act?  Starrett  was  called  "cashier,"  but  that  did  not  make 
him  an  "officer"  as  that  word  is  used  in  the  act  of  congress. 
He  was  neither  a  public  officer  nor  an  officer  of  a  private 
corporation.  The  bank  was  not  incorporated.  Under  a 
partnership  contract  he  was  manager,  having  control  of  the 
partnership  funds  and  business.  In  this  contractual 
relation  he  was  not  an  "officer,"  within  the  meaning  of  the 
statute.  That  he  did  not  act  in  a  "fiduciary  capacity"  in 
the  sense  that  defeats  a  discharge  in  bankruptcy  is  well 
settled  by  rulings  of  the  federal  courts.  The  term  as  it 
appears  in  the  act  applies  to  technical  trusts,  and  not  to 
trusts  implied  by  law  from  contracts.  Chapman  t?.  Forsyth, 
2  How.  (U.  S.)  202;  Inge  v.  SUllwell,  88  Kan.  33,  42  L.  R. 
A.  n.  s.  1093,  and  cases  cited  in  note.  While  a  partnership 
contract  implies  trust  and  confidence,  as  held  in  Knapp 
V.  Reed,  88  Neb.  754,  a  partner  during  the  existence  of  the 
partnership  does  not  by  reason  of  that  relation,  when  man- 
aging the  funds  and  the  business  of  the  firm,  act  in  a 
"fiduciary  capacity"  as  understood  in  the  bankruptcy  law. 
Chapman  v.  Forsyth,  2  How.  (U.  S. )  202 ;  Barrett  v.  Prince^ 
74  C.  C.  A.  440;  In  re  Camelo,  195  Fed.  632;  Goodman  v. 
Herfnan,  172  Mo.  344.  The  rule  applicable  to  the  undis- 
puted facts  of  the  present  case  has  been  settled  as  follows : 
"Misappropriation  by  a  partner  of  partnership  funds  is 
not  a  misappropriation  by  him  while  acting  in  a  'fiduciary 
capacity,'  within  the  meaning  of  the  provision  excepting 
certain  debts  from  the  effect  of  a  discharge  in  bankruptcy." 
Karger  v.  Orth,  116  Minn.  124.  To  the  same  effect :  Gee 
V.  Gee,  84  Minn.  384 ;  Pierce  v.  Shippee,  90  111.  371 ;  Inge  v. 
Staiwell,  88  Kan.  33,  42  L.  R.  A.  n.  s.  1093. 
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In  holding  that  the  judgment  against  Starrett  was  not 
excepted  from  the  operation  of  his  discharge  in  bankruptcy 
and  in  denying  a  revivor  as  to  him,  the  trial  court  followed 
the  law. 

Affirmed. 

MoRHissBY,  0.  J.,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Emil  O.  Aegbbtbe,  appellee,  v.  Anton  Ronspies, 
appellant. 

Filed  Janxtabt  29,  1916.    No.  17,983. 

1.  Continiiance:  Absence  of  Witness.  The  absence  of  a  witness  is  not 
ground  for  a  continuance,  where  his  testimony  would  be  inad- 
missible under  the  issues. 

2.  Sales:  QnrBs  to  Retubn  Propebty:  WrrMDHAWJkL  of  Offer.  A 
rejected  offer  to  return  a  purchased  chattel  to  the  seller  may  be 
withdrawn  by  subsequent  acts  of  the  purchaser  In  using  and  in 
treating  the  property  as  his  own. 

3.  Appeal:  Notes:  Consideration:  Evidence.  "Where  a  defendant 
pleads  a  total  failure  of  consideration  as  a  defense  to  an  action 
on  a  promissory  note,  and  his  evidence  at  most  tends  to  prove 
only  a  partial  failure  of  consideration,  it  is  not  error  to  refuse 
to  submit  that  defense  to  the  Jury."  Sibley  d  DavU  v.  Rodgerg, 
90  Neb.  497. 

4.  Appeal:  Exclusion  of  EvmsNcs.  Error  cannot  be  predicated  on 
the  exclusion  of  testimony  not  within  the  issues. 

Appeal  from  the  district  court  for  Pierce  county :  Anson 
A.  Welch,  Judge.    Affirmed. 

C.  H.  Stewwrt  and  M.  H.  Leamy,  for  appellant. 

C.  B.  Willey,  contra. 

ROSEy  J. 

This  is  a  suit  on  a  promissory  not€  for  fl,600,  dated 
May  21,  1910,  and  due  January  1,  1911.  PlaintijBf  is  the 
payee  and  defendant  is  the  maker.     The  note  shows  on 
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its  f^ce  that  it  was  given  for  the  purchase  price  of  an 
automobile.  Defendant  admitted  the  execution  of  the  note,, 
and  pleaded  that  the  consideration  to  the  extent  of  flOO 
was  for  instructions  and  for  storage  of  the  car;  that  the 
car  was  not  new,  but  contained  many  old  parts;  that  it 
failed  to  work  properly;  that  plaintiflE  agreed  to  return 
the  note  any  time  during  the  year  in  case  the  car  did  not 
work  perfectly ;  that  he  offered  to  return  the  car  June  12, 
1910;  that  he  had  driven  it  less  than  1,000  miles;  that 
plaintiff  failed  to  give  proper  instructions ;  that  employees 
of  plaintiff  replaced  new  parts  with  old,  while  the  car 
was  in  his  garage ;  that  defendant  had  deposited  in  a  bank, 
subject  to  the  order  of  plaintiff,  the  amount  due  on  the 
note,  upon  his  putting  the  car  in  good  running  order.  At 
the  close  of  the  testimony,  the  trial  court  directed  a  verdict 
for  plaintiff,  and  defendant  appeals. 

The  overruling  of  a  motion  for  a  continuance  on  account 
of  the  absence  of  a  witness  is  assigned  as  error.  The  as- 
signment must  be  overruled  for  insufficiency  of  the  show- 
ing. It  does  not  appear  that  his  testimony  would  have 
been  admissible  under  any  issue  raised  by  the  pleadings. 

Defendant  contends  that  the  verdict  should  have  been 
in  his  favor,  and  that  there  was  error  in  the  peremptory 
instruction  for  plaintiff.  On  the  record  presented  the 
I>osition  is  untenable.  Execution  of  the  note  is  admitted. 
It  was  given  for  an  automobile.  After  the  alleged  offer 
to  return  the  car,  defendant  used  it  for  his  own  benefit, 
making  a  number  of  trips.  The  evidence  does  not  prove  a 
total  failure  of  consideration,  but  disproves  an  effective 
tender  of  the  car  to  plaintiff.  A  rejected  offer  to  return 
a  purchased  chattel  to  the  seller  may  be  withdrawn  by  sub- 
sequent acts  of  the  purchaser  in  using  and  in  treating  the 
property  as  his  own.  Hefner  v.  Robert,  76  Neb.  192; 
Fannin  v.  Thomaaon,  50  Ga.  614.  A  partial  failure  of 
consideration'  was  not  properly  pleaded.  Under  the  evi- 
dence adduced,  there  was  no  error  in  directing  a  verdict 
for  plaintiff,  the  rule  being:  "Where  a  defendant  pleads 
a  total  failure  of  consideration  as  a  defense  to  an  action 

97Neb.42 
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on  a  promissory  note,  and  his  evidence  at  most  tends  to 
prove  only  a  partial  failure  of  consideration,  it  is  not  error 
to  refuse  to  submit  that  defense  to  the  jury."  Sibley  d 
Davis  V.  Rodgers,  90  Neb.  497;  Da/niels  v.  Englehart,  18 
Idaho,  548,  39  L.  R.  A.  n.  s.  938. 

The  exclusion  of  testimony  in  a  number  of  instances  is 
assigned  as  error,  but  the  offered  proofs  were  not  within 
the  issues. 

Affirmed. 

MoRRissBY,  0.  J.,  Letton  and  Fawcett,  JJ.,  not  sitting. 


Mary  J.  Davis,  appellee,  v.  Patrick  Manning, 

APPELLANT. 

Filed  January  29,  1916.    No.  17»926. 

Limitation  of  Aettons:  Amendioiitt  or  Petition.  If  a  plaintiff 
amends  his  petition,  and  introduces  a  new  cause  of  action  therein, 
the  statute  of  limitations  will  continue  to  run  against  such  new 
cause  of  action  until  it  is  brought  into  the  issues.  But  if  the 
substance  of  the  cause  of  action  stated  in  the  original  petition 
is  retained,  the  filing  of  the  original  petition  and  service  of 
summons  therein  will  stop  the  running  of  the  statute  as  to  such 
cause  of  action. 

Appeal:  Verdict:  Evidence.  Although  the  evidence  of  facts  neces- 
sary to  support  the  verdict  of  a  Jury  is  not  conclusive,  so  that 
it  seems  probable  that  the  court  might  have  arrived  at  a  different 
conclusion,  still,  if  there  is  substantial  evidence  of  all  facts  neces- 
sary to  support  the  verdict,  the  Judgment  thereon  cannot  be  set 
aside  by  this  court,  unless  upon  the  whole  record  it  appears  that 
the  verdict  is  clearly  wrong. 

Landlord  and  Tenant:  Dbfbctite  Premises:  Liabilitt  or  Landloid. 
If  a  landlord  rents  a  house  in  a  dangerous  condition,  and  knows 
at  the  time,  or  ought  to  know  from  facts  within  his  knowledge, 
that  it  is  dangerous,  and  such  dangerous  condition  is  not  known 
to  the  tenant,  and  the  conditions  are  such  that  an  ordinarily 
prudent  person,  situated  as  the  tenant  was,  would  not  know  the 
danger,  the  landlord  is  liable  for  damages  caused  to  the  tenant, 
without  fault  on  her  part,  by  reason  of  such  dangerous  conditioa. 
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4.   :  :  Injubt  to  Tenant:  Sufficiency  of  Evidence.    The 

evidence,  Indicated  in  the  opinion,  is  found  sufficient  to  support  the 
verdict 

AppBAii  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed, 

Gwrley  &  Woodrough  and  Dunham  &  Aye^  for  appellant. 

W.  W.  Slabaugh  and  John  W.  Battin,  contra. 

Sedgwick,  J. 

In  December,  1906,  the  plaintiff,  who  was  then  lining  in 
a  house  in  Omaha,  which  she  rented  from  the  defendant 
Patrick  Manning,  fell  on  the  kitchen  floor.  A  little  less 
than  four  years  thereafter  she  began  this  action  in  the 
district  court  for  Douglas  county  against  Manning  and 
the  agents  who  had  assisted  him  in  renting  the  property 
and  collecting  the  rents.  A  demurrer  was  filed  to  her 
first  petition  and  sustained,  and  afterwards  she  filed  an 
amended  petition.  In  this  amended  petition  she  alleged 
that  she  rented  the  house  from  the  defendant  Manning 
through  his  agents,  the  other  defendants,  and  that  a  part 
of  the  floor  of  the  kitchen,  near  the  stove,  was  in  a  danger- 
ous and  defective  condition ;  that  the  "under  portion  of  the 
boards  of  the  floor  were  rotted,  leaving  but  a  thin  upper 
part  solid  and  apparently  strong;  that  the  floor  at  said 
place  was  near  to  the  ground;  that  the  defendants,  and 
each  of  them,  knew,  and  should  have  known  by  the  ex- 
ercise of  reasonable  diligence,  of  the  dangerous  and  de- 
fective condition  of  said  floor  at  said  place;  and  that 
the  defendants,  and  each  of  them,  fraudulently  failed  to 
notify  the  plaintiff  of  the  defective  and  dangerous  con- 
dition of  said  floor  at  said  place ;  that  defendant  Manning 
constructed  said  building  about  the  year  1875,  lived  in 
it  for  many  years,  and  knew  of  the  nearness  of  the  floor 
to  the  ground,  and  that  the  under  parts  of  said  floor  would 
rot;"  that  she  did  not  know  the  condition  of  the  floor; 
and  that  "while  she  was  preparing  her  breakfast,  and  was 
standing  hear  the  front  of  her  stove  and  the  door  into 
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said  pantry,  and  was  abciut  to  step  from  the  store  to  the 
said  pantry,  and  while  plaintiflf  was  standing  on  said  floor 
whereof  the  boards  were,  as  aforesaid,  rotten,  defective 
and  dangerous,  a  part  of  one  of  the  floor  boards  broke 
through,  causing  a  hole  about  7  by  2^A  inches  in  size,  into 
which  the  heel  and  a  portion  of  plaintiff's  left  foot  passed, 
thereby  throwing  plaintiff,  while  the  heel  of  her  foot  re- 
mained in  said  hole,  onto  the  floor  on  her  left  side,  thereby 
crushing  and  bruising  her  left  side,  and  fracturing  and 
breaking  her  left  thigh  bone,  and  fracturing  two  of  the 
lower  ribs  on  her  left  side,"  and  other  injuries.  The  de- 
fendant Manning  denied  these  allegations,  and  alleged 
that  the  house  was  well  built  and  of  good  materials,  and 
that  "said  plaintiff  had  occupied  and  lived  in  said  house 
since  about  the  1st  day  of  May,  1905,  and  for  a  long  time 
prior  thereto,  and  that  the  condition  of  said  premises 
was  fully  known  to  plaintiff  and  was  open  and  obvious  to 
her  during  all  of  said  times;  ♦  ♦  ♦  that  the  injuries, 
if  any,  which  plaintiff  received  arose  from  and  were  due 
to  dangers  and  risks  which  were  open  and  obvious  and 
known  to  plaintiff  and  assumed  by  her;  ♦  ♦  ♦  thai 
the  injuries,  if  any,  received  by  plaintiff  were  occasioned 
by  and  due  to  her  own  negligence  and  want  of  care." 
The  other  defendants  were  dismissed  from  the  case  by 
the  court.  There  was  a  verdict  in  favor  of  plaintiflf  and 
against  the  defendant  Manning,  and  judgment  was  en- 
tered thereon,  and  the  defendant  has  appealed. 

1.  The  first  objection  urged  is  that  the  plaintiff's  action 
was  barred  by  the  statute  of  limitations,  the  amended  peti- 
tion having  been  filed  more  than  four  years  after  the  al- 
leged cause  of  action  accrued.  There  is  no  merit  in  this 
contention.  The  amendment  of  the  petition  consisted  in 
omitting  an  allegation  of  defects  in  other  parts  of  the 
kitchen  floor  than  the  part  where  the  plaintiff  was  injured, 
and  omitting  an  allegation  of  the  plaintiff's  knowledge  of 
those  defects.  There  was  no  change  in  the  cause  of  action, 
and  it  must  be  deemed  to  have  been  begun  upon  the  filing 
of  the  first  petition. 
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2.  The  principal  contention  is  that  the  verdict  and 
judgment  are  not  supported  by  the  evidence.  The  evi- 
dence was,  and  it  appears  to  be  conceded,  that  the  de- 
fendant built  this  house  about  25  years  before  the  accident 
happened,  and  that  it  was  well  built  and  of  good  materials^ 
and  that  it  was  supposed  by  the  defendant  that  the  kitchen 
floor  was  in  a  safe  condition.  There  was,  however,  evi- 
dence from  which  the  jury  might  find  that  at  the  time 
alleged  in  the  petition  the  plaintiff  was  engaged  in  her 
ordinary  household  occupation  in  the  kitchen,  arid,  in 
attempting  to  go  from  the  stove  to  a  pantry  close  by, 
her  foot  broke  through  the  floor,  causing  her  to  Tall ;  that 
she  was  unable  to  remove  her  foot  from  the  break  in  the 
floor  and  was  released  by  her  daughter  and  another 
woman ;  that  she  suffered  injuries  substantially  as  alleged 
in  her  petition;  that  the  kitchen  was  a  one-story  addi- 
tion to  the  main  part  of  the  house ;  that  the  kitchen  floor 
was  near  the  ground,  and  the  space  under  the  floor  was 
inclosed  with  a  wall  and  was  without  any  ventilation, 
and  that  the  drainage  of  a  part  of  the  yard  was  toward 
the  house,  so  that  it  might  be  anticipated  that  the  space 
below  the  floor  would  be  in  a  damp  condition;  that  the 
defendant  built  his  house  himself  and  knew  of  these  con- 
ditions. The  defendant  contended  that  the  plaintiflf  must 
have  slipped  or  stumbled  on  the  floor,  which  was  the  cause 
of  her  fall;  that  the  floor  was  made  of  first-class  hard 
white  pine  lumber  and  was  in  sound  condition,  and  could 
not  have  broken  through  with  the  plaintiflf.  He  produced 
some  of  the  boards  of  the  floor  in  evidence.  They  were 
identified  by  the  reporter,  and  upon  examination  appeared 
to  be  sound  arid  in  good  condition.  There  is,  however,  sub- 
stantial evidence,  as  we  have  said,  by  at  least  three  wit- 
nesses that  there  had  been  openings  in  other  parts  of  the 
kitchen  floor  which  had  been  covered  with  tin,  and  that 
the  floor  at  the  place  where  the  accident  occurred  was 
smooth  and  appeared  to  be  sound  upon  the  surface,  but 
gave  way  under  the  weight  of  the  plaintiflf  as  alleged,  and 
upon  examination  was  found  to  be  damp  and  soft  on  the 
under  side  and  so  decayed  as  to  in  fact  have  but  little 
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Strength.  There  was  evidence  that  the  plaintiflf  did  not 
know,  and  had  no  means  of  knowing,  the  unsafe  condition 
of  the  floor  at  the  place  where  the  accident  occurred.  The 
defendant  contended  that  he  had  no  knowledge  that  the 
floor  was  in  an  unsafe  condition. 

The  court  instructed  the  jury  that,  in  order  to  recover, 
the  plaintiff  must  prove  by  a  preponderance  of  the  evi- 
dence, among  other  things :  "That  the  defendant  knew  of 
said  defect  in  said  kitchen  floor  at  the  time  of  the  last 
leasing  of  said  premises,  or  should  have  known  of  the  de- 
fect in  said  floor  by  the  exercise  of  reasonable  care  in 
obserring-the  natural  law  of  decay  of  said  kitchen  floor." 
The  plaintiflf's  contention  was  that  the  defendant,  having 
built  the  foundation  under  the  kitchen  as  he  did,  without 
ventilation  and  with  the  floor  so  near  the  ground  and  with 
the  conditions  making  it  possible  that  there  would  be 
dampness  under  the  floor,  if  he  had  taken  notice  of  "the 
natural  law  of  decay"  he  would  have  known,  or  ought 
to  have  known,  that  the  floor  was  in  an  unsafe  condition. 
The  defendant  contends  that  this  issue  was  not  plainly  and 
fairly  submitted  to  the  jury.  The  language  of  the  instrue- 
tion  above  quoted  was  substantially  taken  from  instruc- 
tions requested  by  the  defendant,  and  there  is  nothing 
in  the  record,  so  far  as  we  have  observed,  that  indicates 
that  the  jury  failed  to  comprehend  the  precise  questions  of 
fact  that  were  controverted  by  the  parties  and  upon  which 
their  verdict  must  depend. 

The  plaintiflPs  original  petition  was  in  evidence,  and  it 
contained  the  allegation  that  in  other  parts  of  the  floor 
there  were  cracks  and  openings,  and  that  she  had  reiiuested 
the  defendant's  agents  to  repair  the  same.  The  defendant 
contends  that  this  proves  that  the  plaintiff  had  notice  of 
the  condition  of  the  floor,  and  was  therefore  guilty  of  con- 
tributory negligence.  The  plaintiff  in  her  evidence  at  the 
trial  testified  that  she  knew  that  these  cracks  existed  in 
other  parts  of  the  floor  and  that  they  had  been  repaired, 
but  she  insisted  that  she  did  not  know  that  it  was  because 
of  any  decayed  condition  of  the  floor  that  these  cracks  ex- 
isted, and  this  question  of  the  plaintiff's  knowledge  of  the 


Vol.  97]  JAIfUAEY  TERM,  1915.        '  66a 

Peyton  v.  Peyton. 

condition  of  the  floor  appears  to  haTie  been  fairly  submitted 
to  the  jury. 

The  defendant  has  f umishe(l  us  with  an  extensive  and  in- 
teresting brief.  It  discusses  several  questions  of  law 
which  seem  to  be  sound.  These  questions  are  not  control- 
ling here.  If  the  landlord  rented  the  house  in  a  dangerous 
condition,  and  knew  at  the  time,  or  ought  to  have  known 
from  facts  within  his  knowledge,  that  it  was  dangerous, 
and  such  dangerous  condition  was  not  known  to  the  tenant^ 
and  the  conditions  were  such  that  an  ordinarily  prudent 
person,  situated  as  the  tenant  was,  would  not  have  known 
the  danger,  the  landlord  is  liable  for  damages  caused  to  the 
tenant,  without  fault  on  her  part,  by  reason  of  such  dan- 
gerous condition.  These  things  appear  to  have  been  found 
by  the  jury  in  the  plaintiff's  favor.  It  must  be  conceded 
that  upon  some  of  these  questions  of  fact  the  plaintiff's 
evidence  was  not  conclusive ;  but,  as  has  often  been  decided^ 
we  cannot  set  aside  a  verdict  of  the  jury  because  it  seem& 
probable  that  the  court  might  have  arrived  at  a  different 
conclusion  upon  the  facts  presented.  If  there  is  substan- 
tial evidence  supporting  the  findings  of  the  jury,  their 
verdict  must  be  conclusive,  unless  upon  the  whole  record 
it  appears  that  it  is  clearly  wrong. 

We  cannot  say  that  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence,  and,  no  reversible  error  appearing 
in  the  record  of  the  trial  of  the  case,  the  judgment  of  the 
district  court  is 

Affibmed. 

MoRRissEY,  C.  J.,  and  Letton,  J.,  not  sitting. 


Cordelia  Peyton,  appellee,  v.  Lacey  E.  Peyton, 
appelt^nt. 

Filed  Januabt  29,  1915.    No.  17,937. 

1  DiTorce:  Culpability  of  Plaiitoff.  A  court  of  equity  wlU  not 
grant  a  divorce  to  one  whose  conduct  has  been  such  as  to  furnish 
sufficient  grounds  for  divorce,  even  if  the  conduct  of  the  other 
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party  has  been  grossly  more  culpable.    In  such  case  the  court  will 
deny  relief  to  either. 

2.   :  Appeal:  Conflictino  Evidence.    In  such  action,  if  the  eyi- 


dence  is  principally  oral  and  is  conflicting,  and  the  determination 
of  the  issues  depends  upon  the  reliability  of  the  respective  wit- 
nesses, the  conclusion  of  the  trial  court  as  to  such  reliability  will 
be  carefully  regarded  by  this  court  upon  review  of  the  evidence. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

Brome  &  Brome,  for  appellant. 

John  M.  Mdcfarland  and  Lambert,  Shoticell  d  Shottcell, 
-contra. 

Sedgwick,  J. 

The  plaintiff  began  an  action  in  the  district  court  for 
Douglas  county  against  the  defendant,  and  afterwards 
filed  an  "amended  petition"  therein.  The  original  plead- 
ings are  not  contained  in  the  transcript  In  this  sup- 
plementary petition  she  asked  for  a  diTx>rce  from  the  de- 
fendant, and  alimony,  principally  upon  the  ground  of 
cruelty.  The  defendant  filed  an  answer  and  cross-petition 
asking  for  a  divorce  from  the  plain  tiflf.  Upon  the  trial  the 
court  found  that  neither  party  was  entitled  to  any  equita- 
ble relief,  and  that  the  plaintiff  was  without  means  of  sup- 
port, and  dismissed  the  action,  judging  the  costs  against 
the  defendant    The  defendant  has  appealed. 

In  his  cross-petition  the  defendant  alleged  that  the  plain- 
tiff and  defendant  were  married  on  the  25th  day  of  July, 
1905,  and  that  they  have  no  children ;  that  the  plaintiff  was 
addicted  to  the  excessive  use  of  intoxicating  liquors  and 
was  frequently  intoxicated  and  in  drunken  condition ;  and 
"that,  by  reason  of  plaintiff's  conduct  in  this  behalf  and 
her  frequent  unexplained  absences  from  her  home,  con- 
troversy arose  between  plaintiff  and  defendant,  and  defend- 
ajit  remonstrated  with  plaintiff,  and  sought  to  persuade 
her  to  abandon  and  cease  her  conduct  and  habits  in  this 
respect,  but  without  success;  *  *  *  that  thereafter, 
and  on  about  the  1st  day  of  June,  1911,  and  at  various 
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times  thereafter,  plaintiff  proposed  to  defendant  that  she 
would  cease  the  use  of  intoxicating  liquors  and  conduct 
herself  properly  in  the  future  if  defendant  would  resume 
marital  relations  with  her,  and  thereupon  defendant,  re- 
lying upon  the  promises  and  protestations  of  plaintiff, 
was  induced  to  and  did  resume  marital  relations  with 
plaintiff,  returned  to  his  home  at  number  315  Park  avenue 
in  the  city  of  Omaha,  and  plaintiff  and  defendant  there 
resided  together  as  husband  and  wife  until  the  15th  day  of 
January,  1912;  that  plaintiff  did  not  cease  the  excessive 
use  of  intoxicating  liquors,  and  was  frequently  absent 
from  her  home  without  any  cause  or  reason  therefor,  and 
frequently  returned  in  an  intoxicated  and  drunken  con- 
dition." He  then  alleged  that  the  plaintiff  had  been  guilty 
of  adultery  with  different  men,  specifying  several  instances 
of  the  commission  of  that  crime  by  her.  He  asked  for  an 
absolute  divorce.  There  seems  to  be  no  doubt  that  the 
allegations  against  the  plaintiff  are  suflSciently  proved  to 
justify  the  findings  of  the  trial  court  that  she  was  not 
entitled  to  any  relief  in  a  court  of  equity. 

The  defendant  insists  that  the  charges  which  she  has 
made  against  him  are  not  sustained  by  the  evidence.  A 
large  amount  of  evidence  was  taken.  It  is  contained  in 
something  over  800  sheets  of  type-WTitten  matter.  It  is  very 
conflicting  and  we  cannot  attempt  to  give  anything  like 
an  analysis  of  it.  It  appears  without  substantial  conflict 
that,  while  the  plaintiff  was  living  with  a  former  husband^ 
she  and  this  defendant  were  frequently  together.  Their 
relations  were  very  intimate,  and  at  about  the  time  tliat 
she  obtained  her  divorce  from  her  former  husband  the 
plaintiff  and  this  defendant  began  secretly  living  together 
as  husband  and  wife,  and  so  continued  for  several  years 
before  their  marriage. 

Counsel  for  defendant  insists  that  this  conduct  of  the 
parties  before  their  marriage  ought  not  to  be  counted 
against  the  defendant  in  this  case.  If  his  general  conduct 
and  his  treatment  of  his  wife  since  their  marriage  have 
been  in  all  respects  exemplary,  this  suggestion  would  be 
entitled  to  consideration.    Their  former  sinful  conduct 
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illustrates  their  character,  and  might  furnish  a  basis  for 
their  mutual  jealousies  and  brutal  quarrels  which  con- 
tinued during  the  most,  if  not  all,  of  their  married  life. 
There  is  no  doubt  under  this. evidence  that  they  habitually 
used  personal  violence  against  each  other  and  the  grossest 
kind  of  vituperative  language.  The  plaintiff  testifi^  that  he 
frequently  beat  her  with  great  violence.  On  many  occasions, 
she  says,  he  knocked  her  down,  choked  and  otherwise  abused 
her.  He  admits  using  violence,  but  says  that  it  was  upon 
occasions  when  she  was  intoxicated,  and  was  for  the  pur- 
pose of  restraining  her  from  doing  violence  against  him. 
He  admits  that  on  one  occasion  he  struck  her  a  severe 
blow  in  the  mouth,  but  says  they  were  quarreling,  that 
he  was  trying  to  restrain  her,  and  the  blow  was  vdth  the 
back  of  his  hand  and  was  accidental.  She  frequently  ac- 
cused him  of  infidelity  with  the  young  woman  who  was 
working  for  her.  She  testifies  to  many  admissions  of  his 
in  that  regard,  and  also  admissions  of  the  girl,  which  they 
deny.  She  does  not  testify  to  any  circumstances  indicating 
such  a  crime  or  indicating  any  disposition  to  commit  it 
In  one  of  these  quarrels  in  the  presence  of  their  family 
physician  she  accused  him  vigorously,  and  the  plaintiff  and 
the  physician  both  testify  that  the  defendant  admitted  his 
infidelity  with  the  girl.  He  denies  having  made  such  an 
admission,  but  says  that  his  wife  so  often  accused  him 
that  on  this  occasion  he  may  have  said :  "Well,  let  it  go 
at  that."  If  we  consider  the  admitted  circumstances  as 
the  evidence  of  the  plaintiff  and  her  daughter  would  char- 
acterize them,  the  defendant's  conduct  was  grossly  and 
unreasonably  violent  and  abusive,  and  in  many  respects 
wholly  improper.  In  the  light  of  the  defendant's  testimony, 
when  we  consider  the  wholly  abandoned  character  and  con- 
duct of  the  plaintiff,  the  defendant's  exhibition  of  temper 
and  violence  might  possibly  be  excusable.  The  trial  couit 
appears  to  have  given  the  evidence  the  most  conscientious 
and  careful  consideration.  The  evidence  is  mostly  the  oral 
testimony  of  witnesses  in  open  court.  These  i^itneases 
radically  disagree  as  to  the  character  of  the  various  actions 
described.    It  is  impossible  to  tell  how  to  understand  these 
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witnesses  and  determine  the  disposition  of  the  defendant 
and  the  character  and  motiTnes  of  his  conduct  toward  the 
plaintiff  during  the  latter  part  of  their  living  together  as 
husband  and  wife.  The  trial  court  saw  these  witnesses  and 
heard  their  testimony.  He  frequently  questioned  the  par- 
ties themselves,  with  the  eTident  i^urpose  of  ascertaining 
their  disposition  toward  each  other,  and  the  nature  of  the 
conduct  of  defendant  toward  his  wife,  making  full  use  of 
the  advantages  he  had  for  determining  the  truth  of  their 
testimony  and  the  proper  construction  to  be  given  it — ad- 
vantages which  this  court  does  not  possess.  He  has  found 
that  under  all  the  circumstances  the  defendant  is  not  en- 
titled to  the  relief  he  asks.  We  cannot  with  any  satisfac- 
tory degree  of  certainty  come  to  a  different  conclusion. 
The  judgment  of  the  district  court  is 

Affirmed. 

MoREisSEY,  C.  J.,  and  Lbtton,  J.,  not  sitting. 


J.  McC.  Preston,  appellee^  v.  Harlan  County  et  al., 

APPELLANTS. 
Filed  Januabt  29,  1915.    No.  17,948. 

1.  Tazfttion:  Personalty  of  Nonresident.  Personal  property  in  the 
possession  of  the  owner  at  his  place  of  residence  in  another  state 
Is  not  subject  to  taxation  by  the  authorities  of  any  county  in  this 
state. 

2.  Evidence  examined,  and  held  to  sustain  the  Judgment  of  the  dis- 
trict court. 

Appeal  from   the  district  court   for   Harlan   county: 
Ernest  B.  Perry,  Judge.    Affirmed. 

0.  E.  Shelhum  and  W.  W.  Wenstrand,  for  appellants. 

jB.  L.  Keester^  contra. 


668  NEBBASKA  BEPOBTS.  [Vol.  97 

Preston  y.  Harlan  County. 

Hamer^  J. 

This  case  is  one  where  the  plaintiff  filed  a  petition  to 
enjoin  the  treasurer  of  Harlan  county  from  collecting  cer- 
tain personal  taxes  levied  against  him  for  the  years  1910 
and  1911.  Plaintiff  alleged  that  he  was,  and  had  been,  a 
nonresident  of  Harlan  county  since  the  year  1908 ;  that  he 
was  a  bona  fide  resident  of  the  state  of  Colorado,  and  has 
had  no  property  in  Harlan  county  since  his  removal  there- 
from ;  that  the  county  assessor  returned  for  taxation  against 
him  "all  notes  secured  by  mortgages,"  amounting  in  round 
numbers  to  $42,000,  without  any  notice  to  plaintiff;  that 
plaintiff  never  listed  said  property  for  taxation  in  Harlan 
county,  and  yet  the  county  authorities  levied  taxes  on  said 
so-called  assessments,  and  the  county  treasurer  was  about 
to  institute  proceedings  to  collect  said  taxes.  The  answer 
admitted  the  allegations  of  the  petition,  except  as  to  the 
matter  of  the  plaintiff's  residence,  and  alleged  that  plain- 
tiff was  a  resident  of  Harlan  county,  Nebraska,  and  owned 
the  notes  secured  by  mortgages.  On  this  issue  the  case  was 
tried.  The  district  court  found  for  the  plaintiff  and  en- 
joined the  proceedings  to  collect  the  alleged  taxes. 

The  plaintiff,  by  his  own  evidence  in  the  form  of  a 
deposition,  clearly  showed  that  he  had  sold  his  home  in 
Harlan  county  in  the  spring  of  1908,  and  had  removed  to 
the  city  of  Lincoln,  where  he  registered  at  the  fall  election 
of  that  year;  that  he  then  removed  to  Colorado  Springs, 
Colorado,  where  he  has  ever  since  resided,  except  some  time 
spent  on  visits  to  California;  that  he  has  never  been  in 
Harlan  county,  except  to  pass  through  there  on  the  cars, 
since  he  sold  his  residence  situated  therein ;  that  all  notes 
secured  by  mortgages  which  he  owns  have  at  all  times  been 
in  his  possession  at  his  home  in  Colorado.  His  testimony 
was  corroborated  by  many  other  witnesses  who  reside  in 
Harlan  county.  The  defendants  sought  to  prove,  on  cross- 
examination  of  the  plaintiff,  that  he  had  not  listed  his 
property  for  taxation  elsewhere.  This  the  plaintiff  denied. 
The  testimony  also  shows  that  the  assessor  made  up  the  so- 
called  assessments  from  an  examination  of  the  county 
records  and  entered  the  lump  sum  of  f  42,000  on  the  assess- 
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ment  rolls  without  identification  or  description  other  than 
as  above  quoted ;  that  he  neyev  gave  any  notice  to  the  plain- 
tiflf  of  the  so-called  assessments.  Under  the  pleadings,  the 
only  question  presented  for  trial  was  that  of  plaintiflE's 
residence.  The  assessment  having  been  made  before  the 
present  statute  relating  to  the  taxation  of  mortgages  took 
effect,  the  decree  of  the  district  court  is  right,  and  it  is 

Affirmed. 
MoRRissEY;  C.  J.,  not  sitting. 


S.  A.  Foster  Lumber  Company,  appellant,  v.  Union 
Pacific  Railroad  Company,^  appellee. 

Filed  Fesbuabt  12,  1915.    No.  17*981. 

Railroads:  Interstate  Shipments:  Excessive  Chabges:  Remedy.  A 
shipper  cannot  maintain  an  action  In  the  courts  of  this  state  to 
secure  reparation  for  excessive  freights  collected  on  an  Interstate 
shipment,  where  the  rate  charged  was  In  accordance  with  the 
published  tarlft  of  the  carrier  as  authorized  by  the  Interstate  com- 
merce commission  and  no  order  for  a  refund  or  reparation  has 
been  made  by  said  commission. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

W.  B.  Price  and  Ray  J.  Abbott,  for  appellant 

Edson  Rich,  B.  W.  Scaiidrett  and  C.  B.  Matthai,  contra. 

MORRISSET,  C.  J. 

The  appellant,  S.  A.  Foster  Lumber  Company,  engaged 
in  business  at  Callaway,  Nebraska,  on  the  23d  day  of  June, 
1907,  applied  to  the  connecting  line  of  the  appellee  at 
Wrencoe,  Idaho,  for  a  car  of  30,000  pounds  net  minimum 
carrying  capacity  in  which  to  ship  25,780  pounds  of  lumber 
from  Wrencoe,  Idaho,  to  Callaway,  Nebraska,  and  at  that 
time  paid  to  the  proper  officer  of  the  carrying  company  the 
full  tarift  rate  for  transporting  such  car  in  the  sum  of 
f  140.  For  its  own  convenience  the  carrier  furnished  a  car 
with  a  minimum  carrying  capacity  of  60,000  pounds.    The 
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tariflf  fixed  and  established  by  the  interstate  commerce  com- 
mission for  the  car  so  furnished  was  |270.  After  the  ship- 
ment was  delivered  the  appellee  demanded  the  further  sum 
of  |130  to  coyier  the  difference  between  the  amount  paid 
and  the  tariff  so  fixed.  This  sum  was  paid  under  protest 
by  the  shipper,  on  October  31, 1911,  making  a  total  paid  for 
the  transi)ortation  of  said  car  of  the  sum  of  |270.  The 
connecting  line  of  the  appellee  did  not  have  available  a  car 
with  a  net  minimum  carrying  capacity  of  30,000  pounds  at 
the  time  this  shipment  was  made,  and  the  larger  car  was 
furnished  solely  for  the  convenience  of  the  carrying  com- 
pany, and  the  smaller  car  would  have  answered  the  require- 
ments of  the  shipper  equally  as  well.  Without  making 
complaint  to  the  interstate  commerce  commission  or  de- 
manding reparation  of  that  tribunal,  appellant  brought 
suit  in  the  courts  of  this  state  to  recover  back  the  sum  of 
f  130  which  it  had  theretofore  paid  to  appellee  under  pro- 
test. A  jury  was  waived  in  the  district  court  and  the  cause 
was  tried  to  the  court.  The  findings  and  judgment  of  the 
trial  court  being  for  the  appellee,  the  appellant  has  brought 
the  case  here  on  appeal. 

It  is  agreed  that  the  rate  charged  is  the  proper  one  for 
a  car  of  the  capacity  furnished ;  but  it  is  contended  by  the 
appellant  that  the  car  ordered  would  have  answered  equally 
as  well  for  the  shipment  as  made,  and  that  the  shipper  can- 
not furnish  a  larger  car  than  the  one  ordered  and  then  col- 
lect a  higher  tariff  than  what  it  would  be  entitled  to  collect 
for  the  car  ordered.  The  appellee  admits  that  the  car  fur- 
nished rendered  no  greater  or  better  service  than  the  car 
ordered  would  hav«  rendered,  but  says  that,  under  the  act 
of  congress  known  as  the  "Interstate  Commerce  Act,"  it  is 
not  permitted  to  make  reparation  in  the  absence  of  an  or- 
der so  to  do  from  the  interstate  commerce  commission. 

It  is  contended  by  the  appellant  that  the  question  of 
rates  and  tariffs  is  not  involved  in  the  controversy.  It 
says  that  the  appellee's  published  rates  for  the  car  of 
30,000  pounds  net  minimum  carrying  capacity  and  for  a 
60,000  pounds  net  minimum  carrying  capacity  are  satis- 
factory to  it,  but  that  appellant  had  the  right  to  order 
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and  get  a  car  of  30,000  pounds  net  minimum  carrying  ca- 
pacity, and  if  the  carrier  used  a  larger  car  it  is  a  matter 
in  which  the  appellant  is  not  concerned.  But  the  trial 
court  very  properly  treated  the  question  as  one  involving 
the  reasonableness  of  a  tariff  rate,  and  a  like  rule  is  laid 
down  by  the  interstate  commerce  commission  in  American 
Lumber  d  Mfg.  Co.  v.  Southern  Pdcific  Co.,  14  I.  0.  C. 
Rep.  561. 

The  railroad  company  in  making  the  collection  for  a  car 
of  larger  capacity  did  what  it  was  bound  to  do  under  the 
interstate  commerce  act  and  its  tariff  rates  as  published, 
and  the  published  tariff  rates,  which  both  the  shipper  and 
the  company  are  bound  to  know,  are  the  rates  which  must 
be  collected  in  the  first  instance,  the  charges  being  no 
longer  the  subject  of  contract  but  of  law.  It  follows  that 
the  appellant's  request  for  reparation  is  one  that  must  be 
made  in  the  first  instance  to  the  interstate  commerce  com- 
mission. Conference  Ruling  220,  June  7, 1907 ;  Tewds  d  P. 
R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  8.  426,  440,  9  Am. 
&  Eng.  Ann.  Cas.  1075. 

In  the  case  of  Robinson  v.  Baltimore  &  0.  R.  Co.,  222  U. 
S.  506,  Mr.  Justice  Van  Decanter,  speaking  for  the  court,^ 
says:  "The  acts,  ch.  104,  24  St.  at  L.  379;  ch.  382,  25  St. 
at  L.  855;  ch.  61,  28  St.  at  L.  643;  ch.  708,  32  St.  at  L.  847, 
whilst  prohibiting  unreaisonable  charges,  unjust  discrimi- 
nations, and  undue  preferences  by  carriers  subject  to  its 
provisions,  also  prescribed  the  manner  in  which  that  prohi- 
bition should  be  enforced ;  that  is  to  say,  the  act  laid  upon 
every  such  carrier  the  duty  of  publishing  and  filing,  in  a 
prescribed  mode,  schedules  of  the  rates  to  be  charged  for 
the  transportation  of  property  over  its  road,  declared  that 
the  rates  named  in  schedules  so  established  should  be  con- 
clusively deemed  to  be  the  legal  rates  until  changed  as  pro- 
vided in  the  act,  forbade  any  deviation  from  them  while 
they  remained  in  effect,  invested  the  interstate  commerce 
commission  with  authority  to  receive  complaints  against 
rates  so  established,  and  to  inquire  and  find  whether  they 
were,  in  any  wise  violative  of  the  prohibitions  of  the  act, 
and,  if  so,  what,  if  any,  injury  had  been  done  thereby  to  the 
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person  complaining  or  to  others,  and  further  authorized  the 
<!ommission  to  direct  the  carrier  to  desist  from  any  violation 
found  to  exist,  and  to  make  reparation  for  any  injury 
found  to  have  been  done.  Provision  was  also  made  for  the 
enforcement  of  the  order  for  reparation,  by  an  action  in  the 
circuit  court  of  the  United  States,  if  the  carrier  failed  to 
<!omply  with  it. 

'^Thus,  for  the  purpose  of  preventing  unreasonable 
<!harges,  unjust  discriminations  and  undue  preferences,  a 
system  of  establishing,  maintaining  and  altering  rate 
schedules  and  of  redressing  injuries  resulting  from  their 
enforcement  was  adopted  whereby  publicity  would  be  given 
to  the  rates,  their  application  would  be  obligatory  and  uni- 
form while  they  remained  in  effect,  and  the  matter  of  their 
conformity  to  prescribed  standards  would  be  committed 
primarily  to  a  single  tribunal  clothed  with  authority  to 
investigate  complaints  and  to  order  the  correction  of  any 
nonconformity  to  those  standards  by  an  appropriate  change 
in  schedules  and  by  due  reparation  to  injured  persons. 

"When  the  purpose  of  the  act  and  the  means  selected 
for  the  accompHshment  of  that  purpose  are  understood,  it 
is  altogether  plain  that  the  act  contemplated  that  such  an 
investigation  and  order  by  the  designated  tribunal,  the  in- 
terstate commerce  commission,  should  be  a  prerequisite  to 
the  right  to  seek  reparation  in  the  courts  because  of  exac- 
tions under  an  establislied  schedule  alleged  to  be  violative 
of  the  prescribed  standards.  And  this  is  so,  because  the 
existence  and  exercise  of  a  right  to  maintain  an  action  of 
that  character,  in  the  absence  of  such  an  investigation  and 
order,  would  be  repugnant  to  the  declared  rule  that  a  rate 
established  in  the  mode  prescribed  should  be  deemed  the 
l^al  rate  and  obligatory  alike  upon  carrier  and  shipper 
until  changed  in  the  manner  provided,  would  be  in  deroga- 
tion of  the  power  expressly  delegated  to  the  commission, 
and  would  be  destructive  of  the  uniformity  and  equality 
which  the  act  was  designed  to  secure." 

The  judgment  of  the  district  court  is  correct  and  is 

Affirmed. 

Lbtton,  Fawcbtt  and  Hamexr,  JJ.,  not  sitting. 
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John  F.  Koltebmann,  appellee,  v.  Willlim  B.  Chilvees 
et  al.,  appellants. 

Feleo  Febbuast  12,  1915.    No.  18,001. 

rjectment:  Appeal:  Conflicting  Evidence.  In  an  ejectment  suit,  where 
the  evidence  is  conflicting  as  to  adverse  possession,  the  general  rule 
applies  that  the  verdict  of  the  jury  will  not  be  set  aside  unless  it 
appears  to  be  clearly  wrong. 

Appeal  from  the  district  court  for  Pierce  county :  ANoON 
A.  Welch,  Judge.    Affirmed. 

H.  C.  Brome  and  M.  H.  Leamy,  for  appellants. 

Fred  H.  Free  and  H.  F.  Bamhart^  contra. 

Babnes,  J. 

This  was  an  action  in  ejectment  tried  in  the  district 
court  for  Pierce  county.  The  plaintiff  alleged  in  his  peti- 
tion that  he  was  the  owner  of  the  southwest  quarter  of  the 
northwest  quarter  of  section  10,  and  the  south  one-half  of 
the  northeast  quarter  of  section  9,  all  in  township  26  north, 
of  range  2  west  of  the  sixth  P.  M.,  situated  in  Pierce  county. 
This  description,  according  to  the  government  survey,  em- 
braced the  land  in  question,  which  contains  13.246  acres, 
and  plaintiff  allied  that  ever  since  the  25th  day  of  Octo- 
ber, 1901,  the  defendants  had  kept  him  out  of  possession 
thereof.  The  answer  was  a  general  denial.  On  the  issue 
thus  joined,  there  was  a  jury  trial  and  a  verdict  was  re- 
turned for  the  plaintiff.  Judgment  was  rendered  on  the 
verdict,  and  the  defendants  have  appealed. 

The  questions  presented  in  this  case  are :  ( 1 )  The  true 
location  of  the  boundary  line  between  the  plaintiff's  land 
described  Id  his  petition  and  the  land  owned  by  defend- 
ants, which  lies  immediately  south  of  and  adjoining  plain- 
tifP9  premises.     (2)  The  statute  of  limitations. 

Defendants  contend  that  the  verdict  of  the  jury  is  not 
Bostained  by  the  evidence.    The  bill  of  exceptions  discloses 

»7Neb.48 
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that  the  parties  are  all  old  residents  of  Pierce  county.  The 
plaintiflPs  evidence  showed  that  the  person  from  whom  he 
obtained  his  title  homesteaded  the  land  and  obtained  title 
thereto  from  the  United  States;  that  the  land  was  con- 
veyed by  plaintiff  by  a  warranty  deed.  Therefore,  there 
was  no  question  as  to  plaintiff's  title.  On  the  other  hand, 
defendants  showed  a  perfect  title  to  their  land  adjoining 
plaintiffs  premises  on  the  south.  It  appears  that  the  land 
was  farmed  on  both  sides  of  the  boundary  line,  and  in 
1901  the  defendants  built  a  fence  between  their  premise 
and  the  plaintiff's  land,  which  they  testified  was  placed  on 
the  turn-row  between  the  fields  as  they  had  been  thereto- 
fore cultivated.  The  plaintiff  insisted  that  the  fence  was 
not  on  the  true  boundary  line,  but  was  placed  so  far  north 
of  the  true  line  as  to  include  13.246  acres  of  his  land.  The 
evidence  was  conflicting,  but  to  our  minds  the  testimony  of 
W.  H.  Lowe,  a  competent  surveyor  who  resurveyed  the 
land  belonging  to  the  litigants,  was  suficient  to  sustain 
the  verdict.  Mr.  Lowe  described  the  manner  in  which  he 
ascertained  the  ancient  government  comers  and  how  he 
reestablished  and  marked  them.  He  subdivided  the  sec- 
tions in  question,  and  testified  positively  that  the  defend- 
ants' fence  was  about  seven  rods  north  of  the  true  bound- 
ary line.  Other  witnesses  who  had  seen  the  ancient  cor- 
ners, and  claimed  to  know  the  boundary  line,  corroborated 
the  evidence  of  the  surveyor.  The  witnesses  did  not  all 
agree  upon  this  question,  but  we  must  decline  to  set  aside 
a  verdict  rendered  on  conflicting  evidence. 

As  to  the  statute  of  limitations,  it  appears  that  defend- 
ants' fence,  inclosing  the  land  in  controversy,  was  built  in 
1901.  This  action  was  commenced  in  1904.  At  that  time 
the  statute  authorized  two  trials  in  an  ejectment  suit.  This 
accounts  for  the  length  of  time  the  action  was  pending 
before  flnal  judgment  was  rendered.  The  defendants  con- 
tended that  they  had  exclusive  adverse  possession  of  the 
land,  from  the  time  of  purchasing  it  in  1893,  fus  far  north 
as  the  fence  was  placed.  In  tMs  they  were  supported  by 
several  witnesses.  The  plaintiff  contended  that  the  fence 
was  placed  farther  north  so  as  to  include  the  strip  of  land 
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of  which  defendants  had  not  had  exclusive  adverse  pos- 
session before  the  fence  was  built,  and  that  each  party 
had  in  fact  had  control  of  the  land  up  to  the  true  line. 
Upon  this  fact  there  was  a  substantial  conflict,  and  we  can- 
not say  that  the  verdict  is  so  clearly  wrong  as  to  require 
a  reviersal. 

It  follows  that  the  judgment  of  the  district  court  was 
right,  and  is 

Affirmed. 

MoRRissBY,  C.  J.,  RosB  and  Hameb,  JJ.,  not  sitting. 


Robert  C.  Joerger  et  al.,  appellees,  v.  Bethany  Heights, 

appellant. 

FiUED  FEBsrABT  12,  1915.    No.  18,015. 

1.  Municipal  OorporatioiiB:  Unplatted  Land:  Right  to  Detach: 
Estoppel.  The  fact  that  unplatted  land  used  exclusively  for 
agricultural  purposes  was  Included  in  the  incorporated  limits  of 
a  Tillage  with  the  tacit  permission  of  a  former  owner  does  not 
estop  his  grantee  from  proceeding  under  section  5090,  Rev.  St. 
1913,  to  have  it  disconnected  therefrom. 

2.  Appeal:  Affixuance.  A  Judgment  of  the  district  court  in  such 
proceeding  will  not  be  reversed,  in  the  absence  of  a  showing  that 
the  trial  Judge  committed  an  Important  mistake  of  fact,  or  made 
an  erroneous  inference  of  law.  Qregory  v.  Village  of  Franklinj 
77  Neb.  62. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  Jambs  Oosgravb,  Judge.    Afflrmed. 

J.  B.  Strode  and  O.  E.  Eager,  for  appellant. 

George  A.  Adams  and  Morning  &  Ledvnth,  contra. 

Barnes,  J. 

Robert  C.  Joerger  and  five  other  persons  commenced  sep- 
arate actions  in  the  district  court  for  Lancaster  county 
against  the  village  of  Bethany  Heights,  under  the  provi- 
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sions  of  section  5090,  Rev.  St  1913,  to  disconnect  their 
lands  from  said  village.  Issues  were  joined  and  by  agree- 
ment all  of  the  actions  were  consolidated  and  were  tried 
as  one  case.  The  district  court  found  for  all  of  the  plain- 
tiffs, except  B.  L.  Paine,  and  rendered  judgments  in  their 
favor.  The  defendant  has  appealed  from  the  judgments 
rendered  in  favor  of  Therza  Henderson  and  Samuel  B.  Tan- 
ner, and  contends  that  the  judgments  from  which  its  ap-  js 
peals  have  been  prosecuted  are  not  sustained  by  the  evi- 
dence and  are  contrary  to  law. 

The  bill  of  exceptions  discloses  that  Bethany  Heights, 
the  seat  of  Cotner  University,  is  a  village  situated  in  Lan- 
caster county  about  Ave  miles  north  and  east  of  the  city 
of  Lincoln,  and  has  a  population  of  1,200,  including  about 
300  students  attending  the  university.  The  village  was  in- 
corporated in  1890,  and  there  was  included  in  the  corporate 
limits  much  unplatted  farm  land,  of  which  the  premises  of 
the  appellees  are  a  part.  The  principal  street  or  highway, 
passes  through  the  village  from  north  to  south,  and  is 
called  Saunders  avenue.  Holdrege  street,  which  is  prac- 
tically the  south  boundary  of  the  settled  part  of  the  vil- 
lage, runs  east  and  west.  Vine  street  also  runs  east  and 
west,  and  is  a  half  mile  south  of  Holdrege  street.  The 
village  is  connected  with  the  city  of  Lincoln  by  two  lines 
of  street  railway,  one  owned  by  the  Interurban  Railw^ay 
Company,  and  the  other  by  the  Lincoln  Traction  Company. 
The  land  belonging  to  the  appellee  Tanner  is  situated 
wholly  south  of  Vine  street,  and  the  premises  of  the  ap- 
pellee Henderson  are  situated  directly  west  of  the  land 
owned  by  Tanner.  None  of  this  land  has  ever  been  sub- 
divided into  lots  and  blocks,  either  by  the  present  owners 
or  their  grantors,  but  is  all  farm  land  used  for  the  puriK)se 
of  raising  wheat,  oats,  com,  alfalfa  and  other  farm  prod- 
ucts. The  appellee  Tanner  has  a  house  and  other  improve- 
ments on  his  80-acre  tract,  while  there  are  no  improve- 
ments in  the  way  of  buildings  on  the  Henderson  tract 
None  of  the  sidewalks  are  extended  frqm  the  settled  part 
of  the  village  to  either  the  Henderson  or  the  Tanner  tract 
No  village  improvements,  such  as  water-works,  electric 
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lights,  or  other  village  conveniences,  are  situated  on  or 
near  either  of  these  tracts  of  land.  The  line  of  the  Mis- 
souri Pacific  Railway  Company  runs  east  from  the  city 
of  Lincoln  through  the  lands  in  question,  but  there  is  no 
permanent  depot  or  other  improvements  situated  thereon, 
except  a  sort  of  flag  station,  or  what  is  called  a  box  car  sta- 
tion, where  freight  which  is  consigned  to  the  village  is 
sometimes  unloaded.  The  lands  are  not  urban  in  char- 
acter, but  are  farm  lands,  and  are  not  in  any  way  connected 
with  the  village. 

The  appellant  cites,  in  support  of  its  contention.  State  v. 
Village  of  College  View,  88  Neb.  232,  and  argues  that  this 
case  is  decisive  of  the  right  of  the  appellant  to  retain  the 
land  in  question  within  its  corporate  limits.  The  facts  in 
that  cas^,  however,  are  different  from  those  in  the  case  at 
bar.  In  that  case  it  was  said:  "A  line  of  the  Chicago, 
Burlington  &  Quincy  Railway  Company's  railway  runs 
through  the  southern  part  of  the  village  about  a  mile  dis- 
tant from  the  .post  office,  and  the  relator's  tract  of  land, 
which  contains  about  43  acres,  lies  immediately  north  of 
the  railway  company's  right  of  way.  A  sidewalk  extends 
along  the  east  side  of  the  highway  immediately  east  of  the 
relator's  land,  northward  through  the  business  part  of  the 
village,  and  street  lights  are  maintained  to  within  40  rods 
of  his  premises.  The  land  abutting  the  east  side  of  this 
highway  is  subdivided  into  tracts  of  from  one  to  five  acres 
each." 

An  examination  of  the  plat  contained  in  the  bill  of  ex- 
ceptions in  this  case  shows,  when  taken  in  connection  with 
the  oral  evidence,  that  all  the  land  lying  south  of  Ash 
Grove  street,  or  avenue,  although  shown  to  be  plated  in 
blocks  or  lots  by  the  exhibit,  with  the  exception  of  one 
square  of  four  blocks,  is  used  as  farm  lands  and  always 
has  been.  The  appellees  show  beyond  question  that  none 
of  their  land  has  ever  been  platted  and  no  plat  thereof 
has  ever  been  recorded;  that  their  farms  are  in  no  way 
connected  with  the  village,  but  are,  and  always  have  been, 
used  as  agricultural  lands;  that  the  village  is  attempting 
to  prevent  them  from  disconnecting  their  farms  therefrom, 


678  NEBRASKA  REPORTS.  [Vol.  97 

Kadner  v.  Omaha  ft  C.  B.  Street  R.  Co. 

as  was  said  in  Village  of  Osmond  v.  Smathers,  62  Neb.  509, 
for  the  sole  purpose  of  retaining  them  for  taxation. 

It  is  contended  by  the  appellant  that  the  appellees  are 
estopped  to  disconnect  their  land  from  the  village  because 
they  have  paid  village  taxes  for  many  years,  since  the  vil- 
age  was  incorporated  without  protest.  Where  the  owner 
of  unplatted  land  has  used  it  exclusively  for  agricultural 
purposes  for  some  years,  but  has  tacitly  submitted  to  its 
inclusion  in  the  incorporated  limits  of  a  town,  he  is  not 
estopped  from  proceeding  under  the  statute  to  have  it  dis- 
connected therefrom.  Barber  v.  Village  of  Fra/nkliny  77 
Neb.  91;  Gregory  v.  Village  of  Franklin,  77  Neb.  62;  Vil- 
lage of  Osmond  v,  Smathers,  supra. 

As  we  view  the  evidence,  it  cannot  be  said  that  the  dis- 
trict court  committed  an  important  mistake  of  fact;  nei- 
ther was  that  court  guilty  of  an  erroneous  inference  of  law. 
The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  Pawcett  and  Hambb,  JJ.,  not  sitting. 


Abraham  Kadner,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Filed  Febbuabt  12,  1915.    No.  18,016. 

1.  Garrlen:  Injuby  to  Passengeb:  Right  to  Recx)veb:  Ck>NTiaBi7T0BT 
Negligence.  It  is  not  such  negligence  for  a  passenger  to  stand 
on  the  front  step  of  a  crowded  street  car  while  in  motion  as  will 
per  Be  prevent  a  recovery  for  injuries  received  in  consequence  of 
the  negligence  of  the  servants  of  the  street  car  company  or  of  other 
persons  who  are  crowded  upon  the  platform  of  the  car. 

2.   :  :   Negligence.     It  is  evidence  of  negligence  on  the 

part  of  a  street  railway  company  to  carry  passengers  greatly  In 
excess  of  the  seating  capacity  of  its  trains,  and  permitting  them 
to  stand  on  the  platforms  and  steps  of  the  cars.  Pray  17.  Omaha 
Street  R,  Co.,  44  Neb.  167. 

3.  :  :  :  Pbesumption.    A  person  standing  on  tlie 

steps  of  a  moving  street  car,  being  unable  to  secure  a  seat  or  stand- 
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ing  room  within,  is  presumed  to  he  there  with  the  consent  of  the 
servants  in  charge  of  the  train. 


4.   :  :  :  Question  fob  Jxtbt.    The  plaintiff,  a  lad 

12  years  of  age,  went  to  the  corner  of  Twenty-fourth  and  Lake 
streets,  in  the  city  of  Omaha,  in  order  to  take  a  car  which  would 
transport  him  to  the  place  where  he  was  attending  schooL  When 
the  car  reached  the  place  where  he,  with  others,  was  waiting,  it 
came  to  a  stop,  thus  inviting  him  to  become  a  passenger  thereon. 
Being  unahle  to  get  inside  of  the  car,  he  secured  standing  room 
on  the  front  steps  of  the  car,  holding  onto  the  dashboard  and  the 
handle  attached  to  the  body  of  the  car.  When  the  car  reached 
Twentieth  street,  it  swung  around  the  corner  onto  that  street, 

•  and  the  movement  of  the  car  caused  the  passengers  who  were 
crowded  on  the  front  platform  to  sway  outward  against  the  plain- 
tiff, and  he  was  thus  forced  off  the  car,  fell  to  the  pavement,  and 
received  the  injuries  complained  of.  Held,  That  the  questions  c 
the  negligence  of  the  street  car  company  and  of  the  contributory 
negligence  of  the  plaintiff  were  for  the  jury. 

6.  Jury:  Voib  Dibb:   Challenge.     The  rulings  of  the  court  on  the 
impaneling  of  the  jury  were  without  error. 

Appeal  from  the  district  court  for  Douglas  county: 
Gboegh  a.  Day,  Judgb.    Afftrmed. 

John  L.  Webster  and  TF.  J.  Connelly  for  appellant. 

J.  C.  Kinsler  and  Martin  L.  Sugarman,  contra. 

Barnes,  J. 

This  was  an  action  brought  by  one  Abraham  Kadner,  a 
boy  about  12  years  old,  by  his  next  friend,  to  recover  dam- 
ages against  the  street  car  company  for  negligence,  which, 
it  was  alleged,  caused  his  injuries. 

The  petition  alleged,  in  substance,  that  the  defendant 
was  negligent  in  allow^ing  its  car  to  become  overcrowded 
with  passengers  and  in  operating  the  car  in  such  a  manner 
as  to  cause  the  plaintiff  to  be  pushed,  or  thrown,  to  the 
ground  and  under  the  wheels  of  the  moving  car,  thus  caus- 
ing his  injuries.  The  answer  was  a  denial  of  the  acts  of 
negligence  alleged  in  the  petition,  and  it  was  further  al- 
leged that  plaintiff  was  not  a  passenger,  but  was  attempt- 
ing to  steal  a  ride,  and  was  pushed  off  the  car  by  one  not  a 
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passenger  at  the  time  of  the  injury.  It  was  also  alleged 
that  plaintiff's  injuries  were  caused  by  his  own  contribu- 
tory negligence.  The  reply  was,  in  substance  a  general  de- 
nial. The  cause  was  tried  in  the  district  court  for  Douglas 
county  and  a  verdict  was  returned  for  the  plaintiff  in  the 
sum  of  |4,125.  Judgment  was  rendered  on  the  verdict, 
and  the  defendant  has  appealed. 

The  record  discloses  the  following  facts:  In  Septem- 
ber, 1910,  the  defendant  was  operating  a  double-track  street 
car  line  running  east  and  west  on  Lake  street,  which  turns 
south  on  Twentieth  street,  in  the  city  of  Omaha,  This  line 
was  known  as  the  Dodge  street  line,  arid  was  much  used 
by  pupils  who  attended  the  various  public  schools.  Plain- 
tiff was  living  with  his  parents  on  Twenty-fourth  street 
about  half  a  block  south  of  Lake  street,  where  they  kept 
a  grocery  store.  At  that  time  he  was  attending  the  Lake 
school.  He  assisted  his  stepfather  at  the  store  during  the 
holidays  and  periods  of  recreation.  A  few  days  before 
the  accident,  which  happened  on  the  26th  day  of  Septem- 
ber, 1910,  plaintiff  sprained  his  ankle  and  wajs  obliged  to 
remain  at  home  from  school  until  the  following  Monday 
morning.  It  was  already  quite  late  when  the  plaintiff  de- 
cided that  it  would  be  best  for  him  to  go  to  school  that 
day  on  the  street  car.  His  stepfather  gave  him  the  money 
with  which  to  pay  his  fare,  and  he  went  across  to  the  south- 
east comer  of  Twenty-fourth  and  Lake  streets,  where  a 
large  number  of  other  school  children  were  waiting  for  the 
east-bound  car.  When  the  car  arrived,  it  came  to  a  stop 
at  the  regular  stopping  place  on  the  east  side  of  Twenty- 
fourth  street.  The  car  was  already  crowded  to  its  full  ca- 
pacity and  the  platforms  were  filled  with  passengers.  The 
plaintiff  went  first  to  the  rear  platform,  but  by  the  time 
he  got  there  it  was  so  crowded  that  it  was  impossiMe  for 
him  to  get  a  place  even  on  the  rear  step  of  the  car.  He 
then  went  to  the  front  platform,  which  was  also  crowded 
with  passengers,  but,  with  the  assistance  of  another  boy, 
who  was  attending  the  high  school,  he  managed  to  get  what 
seemed  to  be  a  good,  safe  place  to  stand  on  the  front  end 
of  the  car.    He  had  both  feet  on  the  step  and  took  hold  of 
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the  handles  with  both  hands,  one  hand  on  the  handle  at- 
tached to  the  body  of  the  car  and  the  other  on  the  handle 
on  the  front  end  of  the  car.  The  conductor  took  on  as 
many  passengers  at  this  point  as  the  car  platforms  and 
steps  would  hold.  The  motorman  was  so  pressed,  crowded 
and  hemmed  in  by  the  passengers  on  the  front  platform 
that  it  was  impossible  for  him  to  see  a  person  on  the  front 
step  of  the  car.  Very  shortly  after  the  plaintiff  got  in  what 
seemed  to  him  a  safe  position  on  the  front  step  of  the  car, 
the  conductor  rang  the  bell  and  the  motorman  started  the 
car  east  toward  Twentieth  street  The  plaintiff  had  his 
money  in  his  pocket  ready  to  pay  his  fare.  The  conductor 
was  somewhere  inside  of  the  car  collecting  fares  from  other 
passengers.  The  car  proceeded  east  until  it  came  to  a 
switch  located  on  Lake  street  just  w  e»t  of  Twentieth  street. 
It  was  necessary  to  stop  the  car  at  that  place  in  order  to 
throw  the  switch  so  as  to  permit  the  car  to  swing  around 
the  corner  and  go  south  on  Twentieth  street.  When  the 
car  was  stopped  at  the  switch,  the  front  platform  was  so 
crowded  that  the  motorman  could  not  throw  the  switch 
himself,  so  he  arranged  with  ^  boy  on  the  street  to  do  it  for 
him.  The  boy  who  threw  the  switch  wanted  to  go  down 
town,  and  the  motorman  waited  for  him  to  board  the  car 
and  in  some  manner  he  crowded  on  the  front  platform. 
The  car  was  started  and  swung  around  the  curve  at  in- 
creasing speed.  It  did  not  make  the  usual  stop,  and  as  it 
swung  around  the  curve  the  passengers  who  were  crowded 
on  the  front  platform  surged  out  to  the  west  and  were 
pushed  and  thrown  against  the  plaintiff  so  that  he  was 
forced  to  let  go  his  hold  on  the  handles  of  the  car.  He  fell 
beneath  the  wheels  in  such  a  way  that  his  left  foot  was 
mangled  and  crushed  so  that  it  became  necessary  to  am- 
putate the  leg  between  the  foot  and  knee.  The  toes  of  his 
right  foot  were  also  bruised  and  crushed.  The  motorman 
testified  that  he  had  no  intention  of  bringing  his  car  to  a 
stop  at  the  usual  stopping  place  on  the  south  side  of  Lake 
street;  that  the  car  was  loaded;  that  he  had  all  that  could 
be  taken  on  at  Twenty-fourth  and  Lake  streets,  and  that  he 
intended  to  go  right  on  down  town.    The  car  was  proceed- 
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ing  at  such  a  rate  of  speed  that  the  motorman  was  unable 
to  stop  it  until  it  got  about  a  block  south  of  Lake  street, 
although  he  was  promptly  advised  by  one  Kenneth  Craig 
that  the  car  had  run  over  the  plaintijff. 

At  the  close  of  the  evidence  the  defendant  requested  the 
court  to  direct  a  verdict  in  its  favor  because  the  facts 
proved  failed  to  establish  any  actionable  negligence  on  its 
part  The  request  was  overruled  and  the  ruling  is  assigned 
as  error.  In  support  of  the  ajssignment  the  defendant  cites 
McCuniber  v.  Boston  Elevated  B.  Co.,  207  Mass.  559,  Sedle 
V.  Boston  Elevated  R.  Co.,  214  Mass.  59,  Euber  v.  Ced<ir 
Rapids  d  M,  C.  R,  Co.,  124  la.  556,  and  Lehherger  v.  Pub- 
lie  Service  R.  Co,,  79  N.  J.  Law,  134.  The  McCuniber  case 
seems  to  be  most  relied  on.  In  that  case  it  was  said :  "The 
plaintiff  voluntarily  and  intelligently  became  a  passenger 
upon  a  car  so  crowded  that  she  could  not  get  a  seat,  and 
knew  that  perhaps  she  might  be  obliged  to  stand  in  the 
vestibule.  This  was  not  n^ligence  on  her  part,  but  by 
doing  so  she  assumed  whatever  obligation  or  risk  was  in- 
cident to  that  condition.  *  *  *  It  is  not  negligence  on 
the  part  of  a  carrier  in  the  present  state  of  transportation 
to  permit  passengers  to  come  upon  cars  which  are  already 
crowded.  ♦  ♦  ♦  That  there  was  some  pushing  in  the 
effort  to  pass  the  plaintiff  is  not  significant.  It  is  only 
when  done  in  a  disorderly  way  that  it  becomes  of  conse- 
quence. Hence  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant"  The  other  cases  cited  seem  to,  in 
a  way,  support  the  rule  announced  in  the  McCumber  case. 

So  far  as  this  court  is  concerned  it  has  evidently  repudi- 
ated that  doctrine.  In  Pray  v.  Omaha  Street  R.  Co.,  44 
Neb.  167,  it  was  held :  "It  is  not  such  negligence  for  a 
passenger  to  stand  on  the  front  steps  of  a  crowded  street 
car  while  in  motion  as  will  per  se  prevent  a  recovery  for 
injuries  received  in  consequence  of  the  negligence  of  per- 
sons in  charge  thereof."  It  was  further  held:  "It  is  evi- 
dence of  negligence  on  the  part  of  a  street  railway  company 
to  carry  passengers  greatly  in  excess  of  the  seating  capac- 
ity of  its  trains,  and  permitting  them  to  stand  on  the  plat- 
forms and  steps  of  the  cars.     A  person  standing  on  the 
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steps  of  a  moving  street  car,  being  unable  to  secure  a  seat 
or  standing  room  within,  is  presumed  to  be  there  with  the 
consent  of  the  servants  in  charge  of  the  train."  It  was  also 
held  in  that  case :  "Street  railway  companies  in  this  state 
are  common  carriers,  and  are  presumptively  liable  for  the 
concurrent  negligence  of  their  servants  and  third  persons 
resulting  in  personal  injuries  to  passengers." 

In  the  above  case  the  plaintiff,  a  lad  14  years  of  age, 
boarded  the  defendant's  train  at  South  Omaha,  bound  for 
the  city  of  Omaha.  When  he  reached  the  train,  which  was 
w  aiting  at  the  terminus  of  the  line,  it  was  so  crowded  that 
he  was  unable  to  get  inside,  but  secured  standing  room  on 
the  rear  platform  of  the  trailer.  When  the  first  stop  was 
made,  four  blocks  distant,  he  stepped  off  the  train  to  assist 
a  fellow  passenger  to  alight,  and  was  unable  to  get  upon 
the  platform  again,  his  place  being  occujaed  by  other  pas- 
sengers. He  went  forward  immediately  and  secured  stand- 
ing room  on  the  front  step  of  the  trailer,  holding  onto  the 
dashboard  and  to  the  iron  rail  attached  to  the  car  for  the 
distance  of  a  block,  when  he  was  forced,  by  the  pressure  of 
the  other  passengers  on  the  platform,  to  relinquish  his  hold, 
and  fell,  receiving  the  injuries  complained  of.  It  was  there 
held  that  the  question  of  negligence  was  for  the  jury  and  it 
was  error  to  direct  a  verdict  for  the  defendant.  This  rule 
is  supported  to  some  extent  by  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Neb.  890,  and  East  Omaha  Street  R.  Co.  v. 
Oodola,  50  Neb.  906.  We  are  constrained  to  follow  the 
rule  in  those  cases,  and  we  therefore  hold  that  the  motion 
for  a  directed  verdict  was  properly  overruled. 

Defendant  contends  that  it  was  not  guilty  of  negligence 
by  reason  of  any  movement  of  the  car  which  was  consistent 
with  its  proper  management  under  the  circumstances.  This 
question  seems  to  have  been  settled  by  the  opinion  in  the 
Pray  case,  supra.  If  the  movement  of  the  car  was  such  as 
to  cause  the  passengers,  who  crowded  onto  the  platform, 
to  force  the  plaintiff  from  the  steps  of  the  car  where  he 
had  obtained  a  foothold,  then  the  question  of  negligence 
was  one  for  the  determination  of  the  jury  and  this  assign- 
ment must  fail.    Therefore  it  was  not  error  for  the  court  to 
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refuse  to  instruct  the  jury  as  requested  by  the  defendant 
on  that  point. 

It  is  also  contended  that  the  court  should  have  directed 
a  verdict  in  defendant's  favor  because  the  plaintiff  was  not 
crowded  from  the  car  by  any  act  of  its  trainmen,  but  was  in 
fact  crowded  from  the  step  by  a  stranger  who  attempted  to 
board  the  car.  There  was  some  testimony  which  tended  to 
support  that  theory,  but  the  evidence  as  a  whole  on  that 
point  was  conflicting,  and  therefore  that  question  was 
properly  submitted  to  the  jury. 

It  is  further  contended  that  the  court  erred  by  not  in- 
structing the  jury  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  getting  upon  the  front  step  of  the 
crowded  street  car,  he  having  been  admonished  not  to  get 
onto  a  crowded  car.  We  find  nothing  in  the  record  tending 
to  show  that  the  defendant's  servants  gave  plaintiff  any 
warning  of  that  kind.  On  the  contrary,  they  paid  no  at- 
tention to  his  movements. 

The  opinion  in  the  Pray  case,  supra,  holds,  in  substance, 
that  a  boy  14  years  of  age  was  not  guilty  of  contributory 
negligence.  In  the  .case  at  bar  the  plaintiff  was  only  a  lit- 
tle more  than  12  years  old,  and  while  we  might  be  con- 
strained to  hold  that  a  person  of  mature  years  and  judg- 
ment would  be  guilty  of  contributory  negligence,  under  the 
circumstances  of  this  case,  we  think,  where  the  plaintiff 
was  immature  in  years  and  without  discretion,  the  question 
of  contributory  negligence  was  properly  submitted  to  the 
jury. 

Finally,  it  is  contended  that  the  court  erred  in  not  sus- 
taining defendant's  challenge  to  the  juror  Haynes.  The 
record  shows  that  the  juror,  when  examined  by  counsel  for 
plaintiff,  stated  that  he  had  a  kind  of  general  prejudice 
against  corporations,  but  he  had  no  prejudice  of  any  kind 
against  the  defendant  street  railway  company;  that  he 
knew  nothing  about  the  case  on  trial ;  that  he  could  try  the 
case  fairly  and  impartially  and  without  regard  to  the  feel- 
ing referred  to;  that  he  could  try  the  case  as  fairly  and 
impartially  as  he  could  one  between  two  individuals ;  that 
he  could  try  the  case  on  the  evidence  and  the  law  alone 
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without  regard  to  any  other  thing,  and,  if  sworn  as  a  juror, 
he  would  do  so.  The  court  then  asked  the  juror:  *^Sup- 
pose  you  had  a  trial,  a  case  of  your  own  here,  and  you 
would  call  12  men  into  the  jury  box  who  felt  toward  you 
just  exactly  like  you  feel  toward  these  men,  would  you  be 
perfectly  willing  to  try  your  case  before  those  men?"  The 
juror  answered,,  "I  would.  Q.  Perfectly  willing?  A.  Yes, 
sir."  The  court  saw  the  juror,  heard  his  statements,  and 
observed  his  manner  of  answering  questions,  and  then  in 
the  exercise  of  his  discretion  overruled  defendant's  chal- 
lenge for  cause.  In  this  ruling  there  was  no  abuse  of  dis- 
cretion. The  record  further  shows  that  the  juror  was  ex- 
cused by  the  exercise  of  one  of  defendant's  peremptory 
challenges. 

As  we  view  the  record,  it  contains  no  reversible  error. 
The  defendant  had  a  fair  trial,  and  the  judgment  of  the 
district  court  is 

Affirmed. 

MoERissEY,  C.  J.,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Hbney  J.  Backes,  appellant,  v.  L.  C.  Cook,  appellee. 

Filed  Febbuaby  12,  1915.    No.  17,996. 

Sales:  Wabrantt:  Waives.  Seed  potatoes  were  sold  and  delivered 
under  a  warranty  that  they  would  grow.  When  the  sacks  were 
opened  they  appeared  soft,  and  the  purchaser,  though  in  much 
doubt  as  to  their  fitness  for  seed,  relied  upon  the  warranty,  planted, 
and  cultivated  them.  Held,  That  he  did  not  thereby  waive  the 
warranty,  and  is  not  precluded  from  defending  an  action  brought 
upon  the  note  given  for  the  purchase  price,  on  the  ground  that 
there  had  been  a  total  failure  of  consideration. 

Appeal   from   the   district   court   for   Boone    county: 
George  H.  Thomas,  Judge.    Afjlrmed. 

Allen  d  Bowling  and  Needham  &  Doten,  for  appellant 

H.  C.  Vail,  contra. 
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Letton,  J. 

This  is  an  action  by  the  payee  against  the  maker  of  a 
promissory  note  for  f235.  The  defense  is  that  the  note 
was  given  for  the  purchase  price  of  100  bushels  of  .seed 
potatoes,  which  were  warranted  to  be  true  to  name,  of  good 
quality,  and  valuable  for  seed ;  that  they  were  not  true  to 
name,  but  were  of  mixed  varieties  and  unfit  for  seed ;  that 
they  were  properly  planted  and  yielded  only  about  20  bush- 
els to  the  acre;  that  good  seed  potatoes  under  like  circum- 
stances would  have  yielded  about  100  bushels  to  the  acre, 
all  to  defendant's  damage  in  the  sum  of  f595:  Verdict 
that  plaintiff  had  no  cause  of  action,  and  judgment  of 
dismissal.    PlalntifiE  appeals.. 

The  first  error  assigned  is  that  the  court  erred  in  per- 
mitting defendant  and  his  witnesses  to  testify  to  the  condi- 
tion of  potatoes  sold  to  other  purchasers  and  delivered  at 
the  same  time.  In  one  or  two  instances  objections  were 
made  to  certain  questions  along  this  line,  but  witness  after 
witness  was  allowed  to  testify  without  objection  as  to  the 
condition  of  the  potatoes  he  had  bought  and  received  from 
plaintiflf  at  the  time  those  of  defendant  were  delivered. 
In  view  of  the  fact  that  no  objection  was  made  to  the  great 
mass  of  like  testimony,  the  ruling  of  the  court  could  not  be 
prejudicial. 

It  is  also  assigned  that  the  court  erred  in  admitting 
evidence  of  an  express  warranty  because  there  was  no  con- 
sideration therefor.  It  is  clear  that  there  was  an  implied 
warranty,  but  it  is  also  clear  that  the  potatoes  were  sold 
uiK)n  an  express  warranty ;  Backes  himself  testifying  that 
he  guaranteed  the  potatoes  to  be  sound  and  to  grow.  The 
purchase  price  was  the  consideration  for  the  warranty. 

According  to  defendant's  testimony,  when  he  received 
the  potatoes  he  was  in  some  doubt  as  to  their  being  fit  to 
plant.  Plaintiff  insisted  that  he  take  them  and  said  that 
he  would  guarantee  them  to  grow.  When  the  sacks  were 
opened  in  order  to  cut  them  for  planting,  defendant  discov- 
ered that  some  of  the  potatoes  were  rotten  and  that  a  large 
quantity  of  the  others  were  soft  and  seemed  to  be  unsuit- 
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able  for  seed.  He  planted  about  12  or  14  acres  of  potatoes 
altogether,  about  7  or  8  acres  with  the  100  bushels  he  pur- 
chased from  plaintiff,  and  the  remainder  with  seed  of  an- 
other variety  which  he  had  grown  himself.  Prom  the  seed 
purchased  the  stand  of  potatoes  was  very  poor,  and  he 
raised  about  140  bushels,  or  about  20  bushels  to  the  acre, 
while  the  remainder  of  the  field  planted  with  his  own  seed 
yielded  about  90  bushels  to  the  acre.  It  is  clear  that  de- 
fendant believed  that  some  of  the  potatoes  would  not  grow, 
but  he  was  not  fully  convinced  that  the  remainder  of  them 
were  unfit  for  seed,  and  the  positive  warranty  given  him 
by  the  plaintiff  in  all  probability  turned  the  scale  in  his 
mind  and  led  him  to  spend  the  time  and  labor  necessary 
to  plant  and  cultivate  the  crop. 

Plaintiff  requested  an  instruction  to  the  effect  that,  if 
the  jury  found  from  the  evidence  that  the  potatoes  fur- 
nished were  of  poor  quality  and  unfit  for  planting,  and  this 
fact  was  known  to  defendant  when  he  planted  them,  and 
that  he  did  so  without  notifying  plaintiff  of  such  defects, 
he  thereby  waived  any  breach  of  warranty.  This  was  re- 
fused. The  following  instruction  was  given  without  objec- 
tion or  exception  by  plaintiff :  "The  defendant  claims  that 
this  note  was  given  for  100  bushels  of  seed  potatoes,  and 
that  said  potatoes  were  worthless,  and  for  that  reason  he 
ought  not  to  pay  the  note  sued  on.  And,  if  you  believe 
from  a  preponderance  of  the  evidence  that  such  is  the  case, 
you  will  find  for  the  defendant  If,  on  the  other  hand,  you 
believe  from  the  evidence  that  the  potatoes  were  good  seed 
potatoes,  containing  germinating  vigor,  vitality,  and 
strength,  and  that  the  defendant's  failure  to  raise  a  crop 
therefrom  was  due  to  some  other  cause  or  causes  than  lack 
of  vigor,  vitality,  and  strength  in  the  seed,  your  verdict 
should  be  for  the  plaintiff."  Instruction  No.  6,  to  which 
plaintiff  excepted,  is  substantially  the  same.  Plaintiff  in- 
sists that  the  proper  rule  is  that,  if  a  purchaser  accepts 
goods  with  knowledge  of  their  defective  condition  and  con- 
sumes them  by  use,  he  thereby  waives  any  warranty  of 
quality,  citing  Hazen  v.  Wilhelmie.  68  Neb.  79,  and  cases 
following  it;  and  it  is  said  that  Dunn  v.  Bushnell^  63  Neb. 
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568,  was  overruled  by  the  former  case.  This  does  not  fol- 
low. In  the  Hazen  case  the  question  of  recovery  upon  a 
breach  of  warranty  was  not  inTX)lved,  and  it  is  apparent 
that  the  purchaser  accepted  the  trees  and  planted  them 
knowing  definitely  at  the  time  that  they  were  not  in. ac- 
cordance with  his  contract  of  purchase.  The  principle  was 
the  same  as  if  it  had  been  an  ordinary  contract  of  sale  of 
merchandise  and  not  a  sale  and  delivery  of  seeds,  plants 
or  trees  warranted  to  grow.  The  cases  are  distinguishable. 
In  Duivn  v.  Buahnell,  supra^  one  question  only  was  really 
involved,  and  the  decision  in  that  case  is  not  overruled. 
In  Orisinger  v.  Hubbard,  21  Idaho,  469,  it  is  said :  "Where 
fruit  trees  are  received  under  an  implied  warranty  as  to 
their  condition  and  likelihood  to  grow,  and  the  purchaser 
cannot  definitely  determine  whether  they  are  in  such  con- 
dition at  the  time  of  delivery,  the  purchaser  has  the  right 
to  receivie  them  and  ascertain  whether  they  are  in  a  good  or 
bad  condition  or  will  grow  if  given  proper  care,  and  by 
so  receiving  such  trees  the  purchaser  is  not  precluded  from 
recovering  upon  such  warranty."  See,  also,  note  to  that 
case  in  Ann.  Oas.  1&13E,  p.  87.  There  is  an  interest- 
ing note  to  the  case  of  Leonard  Seed  Co.  v,  Crary  Canning 
Co.,  147  Wis.  166,  in  37  L.  R.  A.  n.  s.  79,  upon  the  liabUity 
of  a  vender  of  seeds.  Frith  &  Co.  v.  Hollan,  133  Ala.  583^ 
91  Am.  St.  Rep.  54.  A  reference  to  these  cases  and  notes 
shows  that  the  doctrine  of  Dunn  v,  Bu^hnell,  supra,  is  sup- 
ported by  authority.  Defendant  might  have  refused  to 
receive  the  potatoes,  but  he  also  had  the  right  to  retain 
and  plant  them,  and,  if  they  proved  to  be  worthless,  to 
assert  that  fact  as  a  defense  against  an  action  for  the  pur- 
chase price. 

Plaintiflf  claims  that  whatever  may  be  held  to  be  the  rule 
of  damages  there  was  not  an  entire  failure  of  considera- 
tion and  there  should  have  been  a  verdict  in  his  favor  pro 
tan  to;  but  it  seems  to  us  that  the  fact  that,  after  prepar- 
ing the  ground,  planting,  cultivating  and  harvesting  the 
crop  from  7  or  8  acres,  the  plaintiflf  only  received  40  bush- 
els of  potatoes  more  than  the  seed  planted  evidences  an 
entire  failure  of  consideration.    No  man  with  any  common 
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sense  or  judgment  would  prepare,  plant  and  cultivate  that 
amount  of  ground  for  such  a  meager  return. 

We  find  no  prejudicial  error  in  the  record. 

Affir^ied. 

MoBBissEY,  C.  J.,  not  sitting. 


Herman  Zigman,  Administrator,  appellee,  v.  Beebe  & 
RuNYAN  Furniture  Company,  appellant. 

Filed  Febbuabt  12,  1915.    No.  17,999. 

1.  Negligence:  Action  fob  Death.  The  act  of  coupling  two  wagons 
together  and  thus  driring  them  on  the  street  does  not  of  itself 
constitute  negligence  on  the  part  of  the  owner  of  the  wagons,  so 
as  to  render  him  liable  in  damages  for  the  death  of  a  child  who 
climbed  on  the  connecting  pole. 

2.  .    The  doctrine  of  the  "Turntable  cases"  is  not  applicable 

to  the  facts  in  this  case. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estellb,  Judge.    Reversed. 

McGilton,  Oaines  d  Smith,  for  appellant 

Baldrige,  Keller  d  Keller  and  Charles  E.  Foster,  con- 
tra. 

Lbtton,  J. 

Action  for  the  wrongful  killing  of  plaintiflPs  intestate ; 
verdict  and  judgment  for  |3,000,  defendant  appeals. 

The  facts  that  seem  to  be  established  by  the  evidence  are 
substantially  as  follows:  The  defendant  is  a  wholesale 
dealer  in  furniture.  On  the  afternoon  of  October  19,  1909, 
a  driver  in  its  employ  was  driving  at  a  walk  along  Twen- 
tieth street  in  Omaha  with  two  covered  furniture  wagons, 
connected  together,  on  his  way  to  the  railroad  station. 
The  first  wagon,  to  which  three  horses  were  attached,  was 
heavily  loaded  with  outgoing  furniture,  the  other  was 

97Neb.44 
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empty  and  was  to  be  loaded  with  incoming  furniture.  Both 
wagons  were  of  the  same  size  and  character.  The  pole  or 
tongue  of  the  rear  wagon  was  tied  to  the  axle  of  the  front 
one.  An  eyewitness  testifies  that  as  the  wagons  came  past 
his  drug  store,  near  which  he  was  standing,  Philip  Zigman, 
the  deceased,  a  little  boy  between  four  and  GlVB  years  old, 
with  another  little  boy  of  about  the  same  age,  were  lying 
across  the  pole  of  the  second  wagon,  with  their  backs  to- 
ward him  and  their  faces  down.  The  driver  was  seated  in 
front  of  the  first  wagon,  with  his  view  to  the  rear  ob- 
structed by  the  load  of  furniture.  The  witness  stood  about 
five  feet  from  the  wagons  as  they  passed.  Within  a  min- 
ute afterwards  he  was  told  by  two  school  boys  that  the 
deceased,  who  was  then  sitting  upon  the  curbing  about  60 
or  65  feet  away,  had  been  run  over.  The  boy  had  been 
run  over  across  the  body  and  he  died  in  a  very  few  min- 
utes. The  street  is  usually  busy  at  that  point  with  heavy 
traffic,  street  cars  pass  every  10  minutes,  but  few  auto- 
mobiles use  it.  The  Zigman  home  is  a  block  west  from 
where  the  accident  happened. 

The  driver  testified  tihat  the  tongue  was  about  2%  feet 
from  the  ground ;  that  there  were  about  8  feet  between  the 
box  part  of  the  front  wagon  and  that  of  the  rear  one;  that 
there  was  no  one  on  the  rear  wagon ;  that  this  was  the  cus- 
tomary way  of  hauling  the  empty  wagons;  that  he  did  not 
see  any  boys  as  he  passed  the  drug  store;  and  that  he  knew 
nothing  about  the  accident  until  he  was  called  back  to  the 
spot  where  it  happened.  The  mother  testified  that  the  boy 
went  to  the  drug  store  to  buy  some  candy,  and  that  it  was 
only  five  minutes  from  the  time  he  left  the  house  until  he 
was  brought  back  dead. 

At  the  conclusion  of  the  evidence  for  plaintiff,  defendant 
moved  the  court  to  direct  a  verdict  in  its  favor,  for  the  rea- 
sons that  it  is  not  shown  that  defendant  wajs  guilty  of  any 
negligence  in  using  the  streets  or  in  the  manner  of  using 
the  wagons,  and  that  the  injury  to  the  child  wajs  due  to  the 
carelessness  of  the  parent  and  plaintiff.  The  motion  was 
overruled,  and  the  questions  as  to  the  negligence  of  the  de 
fendant  in  connecting  the  wagons,  and  in.  using  them  od 
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the  street  as  connected,  were  submitted  to  the  jury  under 
instructions  based  upon  the  doctrine  of  the  "Turntable 
cases." 

Defendant  makes  the  same  contention  here  as  in  the  dis- 
trict court.  The  crucial  question  is  whether  the  coupling 
of  the  wagons  together  in  the  manner  described  and  driv- 
ing the  team  on  the  street  without  a  guard  or  outlook  on 
or  about  the  rear  wagon  in  order  to  warn  children  who 
might  attempt  to  climb  thereon  can  be  said,  as  a  matter 
of  law,  not  to  constitute  negligence.  The  jury  has  found 
that  the  act  was  negligence.  Unless,  when  legal  princi- 
ples are  applied  to  the  facts  presented,  the  defendant  must 
be  held  to  have  been  acting  within  its  legal  rights  and 
was  'Without  fault,  the  verdict  must  stand,  because  other- 
wise the  question  was  for  the  jury.  The  plaintiflf  relies 
upon  the  doctrine  of  Lynch  v.  Nurdin,  1  Adolph.  &  E. 
( Eng. )  29,  that  one  who  negligently  leaves  dangerous  ma- 
chinery or  appliances  of  such  a  nature  as  to  be  attractive 
to  children,  within  their  reach,  unguarded,  or  in  such  a 
situation  that  it  may  be  easily  put  in  motion  by  children, 
may,  if  injury  to  a  child  results,  be  guilty  of  actionable 
negligence.  This  is  the  rule  of  the  "Turntable  cases,"  and 
is  the  law  in  this  state.  Sioux  City  d  P.  B.  Co.  v.  Stout,  17 
Wall.  (U.  S.)  657;  Chicago,  B.  d  Q.  R.  Co.  v.  Krayenbuhl, 
65  Neb.  889.  Can  this  principle  be  applied  to  the  passage 
of  vehicles  along  the  streets  of  a  city?  In  the  diversity 
of  vehicles  which  traverse  the  streets  there  may  be  many 
forms  attractive  to  children,  and  in  many  instances  the  at- 
tractive part  of  the  vehicle  is  not  within  the  view  of  the 
driver.  Omnibuses  are  often  used  which  are  entered  by 
steps  at  the  rear,  with  no  conductor  or  guard,  and  the  door 
to  which  is  held  closed  by  a  cord  or  strap,  reaching  to  the 
driver's  seat.  Would  a  child  who  climbed  upon  the  rear 
steps  while  the  omnibus  was  passing  along  the  streets  of  a 
city  be  entitled  to  recover  for  injuries  sustained  by  falling 
off  the  steps?  Hebard  v.  Mahie,  98  111.  App.  543,  holds 
to  the  contrary,  even  in  a  case  where  the  driver  knew  the 
child  was  there.  It  is  not  uncommon  to  see  automobiles 
with  trunk  platforms  or  tire  holders  projecting  from  the 
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rear,  upon  which  a  child  might  easily  climb  and  be  be- 
yond the  view  of  the  driver.  Could  negligence  be  imputed 
to  the  owner  of  the  machine  if  an  accident  occurred  by  rea- 
son of  a  Child  having  seated  himself  upon  the  rear  pro- 
jection without  the  driver^s  knowledge?  Wagons  of  cer- 
tain types  are  constructed  so  that  children  can  easily  climb 
upon  them.  Those  used  for  hauling  stone,  or  to  remove 
growing  trees,  or  to  carry  iron  girders,  are  of  this  class. 
Is  it  incumbent  upon  the  owner  of  such  a  vehicle  to  send  a 
guard  as  well  as  a  driver  every  time  he  uses  the  streets  for 
the  transportation  of  his  goods?  These  inquiries  are  sug- 
gested by  the  facts  in  this  case.  If  the  nature  of  a  vehicle 
used  on  the  streets  is  such  as  to  be  attractive  to  children, 
and  they  may  easily  climb  thereon,  then,  if  the  principle 
contended  for  by  the  plaintiff  is  sound,  no  owner  of  such 
a  vehicle  can  relieve  himself  from  liability  for  negligence 
unless  it  is  accompanied  by  a  special  guard,  for  the  atten- 
tion of  the  driver  in  a  busy  street  must  necessarily  be  di- 
rected to  the  front  in  order  to  control  his  team  or  his  auto- 
mobile. The  question  would  be  different  if  the  driver  was 
aware  that  children  were  congregating  on  and  about  it, 
and  were  liable  to  be  injured  if  not  warned  away,  and  this 
is  the  principle  upon  which  some  cases  have  been  decided. 
The  following  cases  establish  the  principle  that,  under  the 
circumstances  of  this  case,  no  negligence  has  been  shown. 
Bishop  V.  Union  R.  Co.,  14  R.  I.  314 ;  HestonmUe  Passen- 
ger R.  Co.  V.  Connell,  88  Pa.  St.  520;  Rice  v.  Buffalo  Steel- 
House  Co.,  45  N.  Y.  Supp.  277;  Foster-Herbert  Cut  Stone 
Co.  V,  Pugh^  115  Tenn.  688;  Emerson  v.  Peteler,  35  Minn. 
481.  In  the  California  case  of  Skinner  v.  Knickrehm,  10 
Cal.  App.  596,  upon  which  the  plaintiff  places  much  stress, 
the  facts  were  that  a  house  with  a  wagon  attached  at  the 
rear  was  being  slowly  moved  along  the  streets  of  Los  An- 
geles. The  driver  was  unable  to  see  the  wagon  from  his 
position  in  front  of  the  house,  and  none  of  the  other  em- 
ployees were  in  a  position  that  they  could  see  the  wagon. 
"These  children  were  permitted  to,  or  at  least  were  not  by 
any  one  forbidden  to,  play  upon  the  wagon,  and  did  so  for  a 
long  space  of  time  while  the  house  was  being  moped  for  a 
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large  portion  of  a  block."  Under  these  circumstances  ttie 
court  held  it  was  for  the  jury  to  determine  whether  the  de- 
fendant was  guilty  of  negligence.  This  case  is  not  appli- 
cable here,  because  in  the  present  case  the  driver  was  una- 
ware of  the  presence  of  the  child.  If  the  proof  had  shown 
his  knowledge,  a  different  question  would  be  presented. 
The  other  cases  relied  upon  by  plaintiff,  where  dangerous 
machines,  such  as  iron  rollers,  wheel  scrapers,  or  the  like, 
were  left  unguarded  upon,  or  where  lumber  or  building  ma- 
terial was  piled  in  a  dangerous  condition  close  by,  a  public 
street,  come  within  the  doctrine  of  Lynch  v.  Nurdin,  supra, 
and  the  ^'Turntable  cases,"  and  are  likewise  inapplicable. 
The  judgment  of  the  district  court  is 

Reversed. 

MoRRissBY,  C.  J.,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


James  R.  Weddle,  appellee,  v.  George  C.  Specht, 
appellant. 

Filed  Fbbbuast  12,  1915.    No.  18,003. 

1.  Homestead:  Descent.  Upon  the  death  of  either  a  husband  or  a 
wife  holding  the  fee  to  the  family  homestead,  the  homestead 
vests  in  the  surviving  spouse  for  life.  Their  minor  children,  merely 
by  virtue  of  such  relation,  have  no  homestead  Interest  therein. 

2.  Judgment:  Conclusiveness:  FARnriON:  Infants.  Where,  in  a  par- 
tition suit  in  a  court  of  competent  jurisdiction,  service  is  properly 
had  upon  minor  heirs,  and  a  guardian  ad  litem  is  appointed  and 
answers  for  them,  the  final  Judgment  in  the  case  binds  the  minor 
heirs  as  fully  as  other  owners  of  the  real  estate,  and  the  judgment 
may  not  be  collaterally  attacked.  Kazeheer  v,  Nunemaker,  82 
Neb.  732. 

3.  Shearon  v,  Ooff,  d5  Neb.  417,  examined,  and  statement  set  forth 
in  this  opinion  explained. 

Appeal  from  the  district  court  for  Jefferson  county: 
Leandeb  M.  Pbmberton,  Judge.    Affirmed. 

Hedsty  d  Barnes,  for  appellant. 
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C.  H.  Denney,  contra. 

Letton,  J. 

Action  by  the  vendor  to  enforce  specific  performance  of 
a  contract  to  purchase  real  estate.  The  defense  is  that  the 
title  is  not  perfect  in  the  vendor,  as  it  was  agreed  it  should 
be.    Decree  for  plaintiff. 

Hattie  Weddle  died  intestate,  owning  160  acres  of  land 
which  was  occupied  by  her  and  her  husband,  James  Wed- 
dle, and  their  two  minor  children  as  the  family  homestead. 
She  had  two  other  children  who  were  of  full  age.  After- 
wards her  husband,  James  Weddle,  brought  an  action  in 
partition,  making  each  of  the  heirs  a  i)arty  defendant. 
The  petition  set  forth  that  he  was  the  owner  in  fee  of  an 
undivided  one-fourth  interest  in  the  land,  and  that  each  of 
the  four  heirs  owned  a  three-sixteenth  interest  in  it,  sub- 
ject to  his  right  of  homestead,  which  he  alleged  was  of  the 
value  of  $1,200;  that  there  were  no  debts;  that  he  had 
given  the  statutory  bond  to  cover  debts  and  expenses ;  and 
that  the  land  was  encumbered  by  a  mortgage  lien  in  the 
sum  of  |2,000.  The  adult  heirs  entered  a  voluntary  ap- 
pearance. Proper  service  was  had  upon  the  infant  defend- 
ants, and  a  guardian  ad  litem  appointed,  who  filed  an  an- 
swer. The  court  found  the  allegations  of  the  petition  to  be 
true,  confirmed  the  shares  of  the  respective  parties,  and  ap- 
pointed a  referee  to  make  partition.  The  referee  reported 
that  the  premises  could  not  be  divided  without  great  preju- 
dice to  the  owners,  and  he  was  thereupon  ordered  to  sell 
the  land.  It  was  sold  to  James  Weddle,  who  was  the  high- 
est and  best  bidder.  The  sale  was  confirmed  and  the  pro- 
ceeds distributed  in  accordance  with  the  decree.  The  share 
of  the  minor  heirs  was  paid  to  and  receipted  for  by  their 
duly  appointed  and  qualified  guardian. 

The  defendant  takes  the  position  that  the  land  was  the 
homestead  of  deceased,  and  continued  to  be  the  homestead 
of  James  Weddle  and  his  minor  children  after  his  wife's 
death,  and  that  therefore  the  proceedings  in  partition  were 
ineffective  so  far  as  concerns  the  estate  of  the  minors,  and 
that  plaintiff  is  not  possessed  of  a  title  in  fee  simple.    He 
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states  the  question  for  determination,  as  follows :  "If  the 
district  court  has  jurisdiction  to  decree  a  partition  of  the 
homestead  while  it  is  occupied  by  the  surviving  spouse  and 
the  minor  children  of  the  deceased  as  their  home,  then  the 
judgment  of  the  lower  court  should  be  affirmed.  If,  on  the 
other  hand,  a  homestead  while  thus  occupied  may  not  be 
partitioned,  then  the  judgment  of  the  lower  court  should 
be  reversed." 

The  theory  of  defendant  is  that  the  court  has  no  juris- 
diction to  partition  a  homestead  while  the  parent  and 
minor  children  are  residing  thereon  as  one  family,  for  the 
reason  that  the  infant  defendants  could  not  l^ally  consent 
to  a  waiver  of  their  homestead  rights,  nor  could  their 
guardian  ad  litem  consent  to  such  waiver  for  them.  This 
assumes  that  in  this  state  minor  children  have  a  homestea:d 
interest  separate  and  apart  from  that  of  a  surviving  father 
or  mother.  Reliance  is  placed  upon  the  following  quota- 
tion from  a  note  to  Battey  v.  Barker,  62  Kan.  517,  in  56  L. 
R.  A.  33,  77:  "The  policy  of  the  law  with  reference  to 
homesteads  is  as  a  general  rule  to  keep  the  family  together 
after  the  death  of  its  head,  and  to  preserve  the  home  to  it 
for  the  joint  use  of  all.  Partition  of  the  homestead  estate, 
either  between  the  children  or  between  the  widow  and  the 
children,  is  not,  therefore,  usually  allowed,  and  in  some 
instances  it  is  expressly  prohibited."  But  it  is  pointed  out 
elsewhere  in  the  note  that  the  estate  or  interest  which 
either  the  surviving  parent  or  the  minor  children  acquire 
in  a  homestead  depends  entirely  upon  the  language  of  the 
statute,  and  that  in  many  states  minor  children  of  the  fam- 
ily are  given  by  statute  an  interest  in  the  hometsead.  In 
this  state  the  survivor  upon  the  death  of  his  or  her  spouse 
takes  a  life  estate  in  the  homestead.  There  is  no  statute 
separating  the  rights  of  minor  children  from  those  of  the 
surviving  parent,  and  if  he  or  she  should  select  another 
homestead,  or  move  the  family  residence  to  another  point, 
there  is  nothing  to  prevent  it  from  being  done.  The  life 
estate  does  not  depend  upon  residence.  Durland  v.  Seller, 
27  Neb.  33;  Cooley  v,  Jansen,  54  Neb.  33;  McFarland  v. 
Flack,  87  Neb.  452.    In  the  opinion  in  Shearon  v.  Goff,  95 
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Neb.  417,  all  preceding  cases  upon  this  point  are  collected 
and  reviewed.  But  defendant  also  relies  upon  the  follow- 
ing statement  in  the  latter  case,  speaking  of  the  rights  of 
a  surviving  husband  where  the  deceased  wife  had  been  the 
owner  of  the  fee :  "On  the  other  hand,  he  could  not  have 
compelled  the  owner  of  the  remainder  estate  to  submit  to  a 
sale  by  partition  or  otherwise.  A  remainderman  may  say 
to  the  owner  of  the  life  estate :  *You  have  a  right  to  sell 
your  life  estate.  Over  that  I  have  no  control.  But  you 
cannot  sell  the  entire  estate.  That  is  to  say,  you  cannot 
sell  my  interest  as  a  remainderman,  even  though  you  turn 
over  to  me  a  portion  of  the  proceeds  arising  from  such  sale. 
I  prefer  to  wait  until  your  death  and  then  take  the  entire 
estate.'  "  This  point  was  not  invx)lved  in  the  determination 
of  the  case.  The  language  is  obiter  dictum  as  applied  to 
the  owner  of  an  interest  in  fee  and  seems  to  be  in  contra- 
vention of  the  statute. 

The  determination  of  this  case  might  be  placed  upon  an- 
other ground.  The  proceedings  in  partition  were  appar- 
ently entirely  regular,  and  under  the  provisions  of  sections 
1497, 1499,  8212,  8213,  8322,  8323,  Rev.  St.  1913,  the  minor 
heirs  are  bound  by  the  finding  and  judgment  of  the  court 
as  fully  as  the  other  owners  of  the  property.  30  Cyc.  223 ; 
Sites  V.  Eldredge,  45  N.  J.  Eq.  632,  14  Am.  St.  Rep.  769. 

This  action  is  of  the  nature  of  a  collateral  attack  upon 
a  judgment  rendered  by  a  court  of  competent  jurisdiction 
over  the  person  and  the  subject  matter,  and  hence  it  can- 
not be  maintained.  The  cases  of  Stoats  v.  Wilsofiy  76  Neb. 
204,  and  Kazebeer  v.  Nunemaker,  82  Neb.  732,  are  decisive 
of  the  question.  Morrill  v,  Morrill,  20  Or.  96,  23  Am.  St. 
Itep.  95,  and  note. 

The  judgment  of  the  district  court  is 

Affirmed. 

MoRRissBY,  C.  J.,  Rose  and  Hamer,  JJ.,  not  sitting. 
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Fourth  National  Bank,  appellant,  v.  Adam  Ruther- 
ford ET  AL.,  APPELLEES. 

Filed  Pbbbuabt  12.  1915.    No.  1S,006. 

Appeal:  Gonfuctino  Etidenge.  A  Judgment  based  upon  the  verdict  of 
a  jury,  rendered  upon  conflicting  evidence,  will  not  be  set  aside 
unless  it  is  manifestly  wrong. 

APPEAL   from   the  district   court  for  Adams   county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

John  M.  Bagan,  James  E.  Eddie  and  E.  E.  Dimly,  for 
appellant 

J.  W.  James  and  Karl  D.  Beghtol,  contra. 

Lbtton,  J. 

Action  by  the  indorsee  of  a  promissory  note.  The  de- 
fense is  that  the  note  was  delivered  to  the  plaintiff  bank 
to  hold  in  escrow,  together  with  two  deeds,  a  note  and  mort- 
gage, and  other  papers,  during  negotiations  between  de- 
fendant Adam  Rutherford  and  the  payee,  James  B.  Blazer^ 
for  the  purchase  of  certain  lands ;  that  the  negotiations  fell 
through,  and  the  sale  was  never  consummated;  that  the 
bank  fraudulently  and  without  authority  from  Rutherford 
delivered  the  note  to  Blazer;  and  that  afterwards  Blazer 
indorsed  the  note  to  the  bank,  which  took  it  with  full 
knowledge  of  these  facts  and  was  not  a  bona  fide  holder  for 
value.  Verdict  and  judgment  for  defendants.  Plaintiff  ap- 
peals. 

The  vital  question  presented  is  whether  the  note  was 
evBT  delivered  to  Blazer  by  Rutherford,  or  whether  it  was 
placed  in  escrow  and  delivered  to  him  without  authority 
by  the  plaintiff,  for,  of  course,  if  this  course  was  pursued, 
the  bank  could  not  be  a  purchaser  and  holder  in  due  course 
of  business. 

The  evidence  shows  that  Blazer  and  Rutherford  on  May 
27, 1910,  went  to  the  ofllce  of  an  attorney  at  Wichita,  named 
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Hatfield,  to  procure  the  contract  drawn.  Hatfield  drew 
the  contract,  two  deeds  and  a  mortgage.  By  the  terms  of 
the  contract  Blazer  agreed  to  sell  to  Rutherford  certain 
lands  in  Kansas,  and  Rutherford,  in  payment  agreed  to 
convey  to  Blazer  certain  lands  in  New  Mexico,  assume  a 
mortgage  of  $5,600  on  the  Kansas  land,  give  Blazer  a  note 
for  f  4,400  secured  by  a  second  mortgage  on  the  same  land, 
and  pay  him  $500  in  money  and  $500  in  a  n^otiable  prom- 
issory note,  due  and  payable  January  1, 1911.  (The  latter 
is  the  note  in  controversj. )  The  contract  further  provided 
that  the  deeds,  mortgage,  contract  and  notes  should  be  de- 
posited in  the  Fourth  National  Bank  of  Wichita,  with  in- 
structions that,  when  Blazer  was  satisfied  with  the  equip- 
ment and  working  of  a  well  and  pump  to  be  placed  on  the 
New  Mexico  farm  by  Rutherford,  the  deeds,  notes  and 
mortgage  should  be  delivered  to  the  respective  parties,  but 
that,  if  Blazer  was  not  satisfied,  the  bank  was  to  deliver 
back  the  deeds,  mortgage  and  notes  to  the  parties  making 
the  same,  and  the  agreement  was  to  be  discharged.  When 
Blazer  and  Rutherford  left  the  office  of  Mr.  Hatfield, 
Blazer  had  an  envelope  containing  the  deeds,  mortgage  and 
contract  in  his  pocket.  When  they  arrived  at  the  bank 
they  drew  up  the  |4,400  note,  the  f 500  note,  a  draft  for 
$500,  and  a  check  for  $12.50.  So  far  there  seems  to  be  no 
dispute  in  the  evidence. 

Rutherford  testifies  that  when  they  went  to  the  bank 
they  met  its  president,  L.  D.  Naftzger,  and  explained  that 
they  were  making  an  exchange  of  land  and  wanted  to  leave 
some  papers  in  the  bank ;  but  they  also  had  a  conversation 
with  the  younger  Naftzger,  who  was  assistant  cashier;  that 
after  signing  the  notes  Rutherford  gav^  them  to  Blazer; 
that  Blazer  put  the  notes  in  the  envelope  with  the  other 
papers,  gave  them  to  Mr.  Naftzger,  and  told  him  they  were 
to  be  placed  in  escrow.  "Q.  Where  did  you  go  after  you 
had  signed  that?  What  did  you  do  then,  and  what  did  he 
do?  A.  We  turned  around  to  Mr.  Naftzger's  desk.  Q. 
What  did  he  do  with  the  notes?  A.  He  took  them  out  of 
the  envelope  and  looked  at  them.  Q.  Who  did?  A.  Mr. 
Naftzger."    He  also  said  that  by  agreement  Blazer  directed 
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Naftzger  to  send  the  f 500  note  to  Hastings  to  have  Mr. 
Rutherford's  brother  sign,  and  this  was  done.  The  con- 
tract recited :  "The  deeds  and  mortgage  and  notes  speci- 
fied herein  shall  be  deposited,"  etc. ;  that,  if  Blazer  is  sat- 
isfied with  the  well,  "the  said  deeds  and  notes  shall  be  de- 
livered," and  that,  if  he  is  not  satisfied,  then  "the  bank  is 
hereby  instructed  to  deliver  back  the  said  deeds  and  mort- 
gage and  7iotes  to  the  respective  parties."  Rutherford  de- 
nies an  absolute  delivery  to  Blazer,  but  one  for  the  pur- 
pose only  of  procuring  his  brother's  signature  and  replac- 
ing the  note  in  escrow. 

For  plaintiff  Blazer  testified  that  the  note  was  delivered 
at  the  time  it  was  executed;  that  it  was  never  placed  in 
the  envelope  and  left  in  escrow,  but  that,  after  the  deeds 
and  mortgage  w^ere  placed  in  the  envelope  and  delivered, 
Rutherford  signed  the  note,  and  they  together  asked  Mr. 
Branch,  the  cashier  of  the  bank,  to  send  this  note  to  Hast- 
ings; that  afterwards  he  went  to  the  bank  and  Branch 
handed  him  the  note  properly  signed ;  that  he  indorsed  and 
sold  the  note  to  the  bank  in  August,  1910;  that  in  the 
agreement  the  note  was  considered  as  cash  and  was  not 
to  be  placed  with  the  other  papers  in  escrow. 

Mr.  Branch  testified  that  he  did  not  look  at  the  papers 
in  the  envelope  when  they  were  handed  to  him ;  that  there 
were  no  instructions  on  the  envelope;  and  that  he  sent 
the  papers  to  Hastings,  as  directed  by  Blazer;  and  that  he 
never  knew  the  |500  note  had  anything  to  do  with  the 
land  transaction,  but  bought  it  at  the  suggestion  of  the 
president  of  the  bank.  Mr.  Naftzger  testified  that,  at  the 
time  of  his  conversation  with  Blazer  relative  to  the  pur- 
chase of  the  note,  he  did  not  know  Rutherford,  and  pur- 
chased the  note  purely  upon  the  faith  of  Blazer  and  what 
Blazer  said  about  Rutherford. 

Hatfield  testified  that  he  was  acting  as  attorney  for  Bla- 
zer when  he  drew  the  papers;  that  the  word  "notes"  ap- 
pearing in  the  contract  was  an  error  of  the  stenographer 
and  should  have  been  the  word  "note."  The  envelope  in 
which  the  papers  were  placed  was  produced.  It  bore  the 
Tvords  "Blazer-Rutherford  papers"  in  blue  pencil  in  the 
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handwriting  of  Hatfidd,  also  the  words  "2  warranty 
deedsy  one  mortgage  and  note  ^,400,  one  contract,"  writ- 
ten in  ink^  also  in  Hatfield's  handwriting.  There  is  a  con- 
flict in  the  evidence  as  to  whether  the  latter  words  were 
upon  the  envelope  at  the  time  it  was  delivered  to  the  bank. 

There  is  a  direct  conflict  in  the  evidence.  The  fact  that 
the  contract  mentions  "notes"  as  being  among  the  papers 
to  be  held  in  escrow  corroborates  Rutherford,  but  Hat- 
fleld  testified  that  this  was  a  clerical  error.  The  language 
of  the  contract  is  somewhat  ambiguous.  Rutherford  agrees 
"to  pay  said  Blazer  |500  cash  in  hand,  earnest  money,  the 
receipt  of  which  is  hereby  acknowledged  by  said  Blazer, 
to  execute  his  said  promissory  note  to  said  Blazer  for  the 
sum  of  fi^e  hundred  ($500)  doUcrs  as  earnest  money,  due 
on  or  before  January  1,  1911,"  but  the  receipt  of  the  note 
is  not  acknowledged,  as  it  well  might  be  if  the  other  note 
only  was  to  be  placed  in  escrow. 

The  plaintiff  contends  that  the  evidence  does  not  susr 
tain  the  verdict,  and  that  the  court  erred  in  refusing  to 
direct  a  verdict  for  plaintiff.  We  are  unable  to  view  the 
evidence  in  this  light.  If,  as  Rutherford  testified,  the  note 
was  not  delivered  to  Blazer,  and  was  placed  in  the  bank 
to  be  held  in  escrow,  and  was  afterwards  delivered  to 
Blazer  by  the  bank  in  violation  of  the  escrow  agreement, 
Blazer  acquired  no  title,  and  the  bank  was  not  an  innocent 
purchaser  and  a  holder  in  due  course.  We  are  inclined  to 
the  view  that  the  greater  weight  of  testimony  is  with  the 
plaintiff;  but  it  must  be  said  that,  if  the  jury  believed 
Rutherford's  testimony,  and  disbelieved  that  of  Hatfield 
and  Blazer,  it  is  sufficient  to  support  the  verdict. 

The  judgment  of  the  district  court  is 

APPIBMBD. 

MoBBisSEY,  G.  J.,  RosB  and  Hameb,  JJ.,  not  sittiug. 
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American  Express  Company,  appellee,  v.  Postal 
Telegraph-Cable  Company,  appellant. 

Filed  Febbuast  12,  1915.    No.  18,012. 

1.  Ttlegraphs  and  Telephones:  Nbolioence:  Liabujtt.  A  telegraph 
company  is  liable  for  all  damages  sustained  by  reason  of  its  failure 
to  correctly  transmit  and  deliver  a  message  received  by  it,  not- 
withstanding an  agreement  printed  on  its  blanks  to  the  contrary. 
Rev.  St  1913,  sec.  7406. 

2.  :  ToBTs:  Damages.    The  sender  of  a  message,  who  has  been 

damaged  by  the  failure  of  a  telegraph  company  to  deliver  It  as 
written,  may  waive  the  contract  and  sue  as  In  tort,  and  in  such 
case  he  is  entitled  to  compensation  for  all  damages  which  are 
directly  caused  by  or  flow  from  the  negligent  omission,  regardless 
of  whether  they  might  have  been  contemplated  as  a  probable  result 
of  a  breach  of  the  duty.  Chicago,  B.  d  Q,  R.  Co.  v.  Spirk,  51  Neb. 
167. 

3.  :  Negligence:  Liability.  A  telegraph  company,  which  ac- 
cepts a  message  to  be  delivered,  beyond  its  own  lines  and  delivers 
the  same  Incorrectly,  is  liable  for  the  mistake,  although  made  by 
an  employee  of  another  corporation  over  whose  lines  the  sending 
company  transmitted  the  message. 

4.  : :  Debtensbs.    As  against  one  who  employs  an  express 

company  to  transmit  money  by  wire,  the  fact  that  by  a  rule  of 
the  express  company  its  agents  are  required  to  send  messages 
directing  the  payment  of  money  in  code  words,  does  not  constitute 
the  express  company  a  Joint  tort-feasor  with  a  telegraph  company 
which  failed  to  correctly  deliver  the  message  (which  designated 
the  amount  of  money  to  be  paid  in  plain  words)  and  constitutes  no 
defense  in  an  action  for  damages,  for  such  failure,  by  the  express 
company  against  the  telegraph  company. 

B.  : :  Damages:  Dibection  of  Vebdict.  Where  the  amount 

of  damages  sustained  by  reason  of  the  failure  to  deliver  a  message 
.correctly  Is  proved  by  undisputed  evidence  and  is  liquidated,  it 
Is  not  error  for  the  district  court  to  apply  principles  of  law 
to  the  undisputed  facts  and  direct  a  verdict  for  plaintiff. 


Appeal  from  the  district  court  fop  Douglas  county: 
IfflB  8.  EsTEa:iLB,  Judgb.    Affirmed. 

Oreene,  Breckenridge,  Chirley  &  Woodrough,  for  appel- 
lant 
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F.  H.  Gaines,  B.  H.  Dunham  and  Herman  Aye,  contra. 

Letton,  J. 

In  1905,  Watson,  Woods  Brothers  &  Kelly  CJompany, 
who  were  engaged  in  importing  and  selling  horses  for 
breeding  purposes  at  Lincoln,  Nebraska,  employed  the 
American  Express  Company  to  transmit  by  tel^raph  to 
Joseph  Watson,  Queen's  Hotel,  Antwerp,  Belgium,  80,000 
francs.  In  order  to  accomplish  this,  the  agent  of  the  ex- 
press company  delivered  to  the  agent  of  the  defendant  at 
Lincoln  the  following  message,  addressed  to  the  American 
Express  Company  at  65  Broadway,  New  York :  "Button 
Pike.  Eighty  thousand  francs.  Joseph  Watson,  Queen's 
Hotel,  Antwerp,  Belgium."  The  words  "Button  Pike" 
were  code  words  used  to  identify  the  sender  of  the  message 
as  the  agent  of  the  express  company,  and  also  constituted 
an  order  to  transmit  the  sum  named.  The  telegram  reached 
Chicago,  and  was  there  received  in  proper  form  by  an  au- 
tomatic receiving  and  recording  instrument  known  as  a 
"Morsograph."  In  transmitting  the  message  from  Chi- 
cago, the  letter  "y"  in  the  word  "eighty"  was  omitted,  and, 
as  received  by  the  express  company  in  New  York,  it  was 
a  direction  to  pay  eight  thousand  francs.  The  express  com- 
pany promptly  cabled  its  agent  at  Antwerp  to  pay  8,000 
francs  to  Mr.  Watson.  This  message  was  delivered  to  him 
about  9  o'clock  in  the  evening  of  November  2.  Watson 
had  been  purchasing  horses  in  Belgium  and  Prance,  which 
were  to  be  delivered  to  him  at  Antwerp  on  November  3,  to 
be  loaded  upon  the  steamer  "British  Princess,"  which  was 
scheduled  to  leave  Antwerp  on  November  4.  As  soon  as 
Watson  received  the  message  he  notified  the  express  com- 
pany's agent  that  there  was  ajn  error,  and  immediately 
cabled  to  his  company  at  Lincoln  to  the  same  efifect.  A 
correction  was  made,  and  the  remainder  of  the  80,000 
francs  was  ordered  paid  to  him.  The  message  was  received 
on  November  5,  after  the  steamer  had  sailed.  As  soon  as 
Watson  found  that  he  could  not  get  the  money  in  time  to 
pay  for  the  35  horses  he  had  purchased,  he,  through  his 
interpreters,  notified  the  persons  from  whom  he  bought  to 
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delay  delivery.  Previous  to  this,  Watson,  Woods  Broth- 
ers &  Kelly  Company  had  incurred  large  expenses  in  adver- 
tising a  public  auction  of  these  35  horses  and  19  other 
horses  to  be  made  at  Lincoln,  Nebraska,  on  December  5, 
and  had  incurred  large  expenses  in  preparing  for  the  sale. 
Neither  Watson  nor  his  associates  in  this  country  were  able 
to  procure  other  transportation  so  that  the  horses  might 
be  delivered  before  the  day  of  sale,  although  they  used  due 
diligence  in  that  behalf.  The  horses  were  finally  shipped 
by  a  later  steamer.  Watson,  Woods  Brothers  &  Kelly  Com- 
pany, afterwards  began  an  action  against  the  American  Ex- 
press Company  to  recover  damages  for  the  failure  to  trans- 
mit the  money  to  Watson.  Issues  were  made  up,  and  as 
the  case  was  about  to  come  to  trial  the  express  company 
was  informed  by  its  counsel  that,  from  his  knowledge  of 
the  facts  constituting  the  plaintiff's  case,  if  the  case  went 
to  a  jury,  a  verdict  for  a  large  sum  would  probably  be 
rendered  against  them,  and  that  a  proposition  to  compro- 
mise for  the  sum  of  |3,000  had  been  made.  He  advised  its 
acceptance.  This  was  done,  and  a  judgment  for  $3,025  was 
rendered  against  the  express  company  in  the  United  States 
circuit  court  for  Nebraska.  The  Postal  Telegraph-Cable 
Company  was  fully  notified  by  the  express  company  of  the 
nature  of  that  action,  warned  to  defend,  and  was  advised 
of  the  offer  to  compromise,  but  at  all  times  denied  any  lia- 
bility. This  action  is  brought  to  recover  the  amount  of  the 
judgment  paid  by  the  express  company,  together  with  the 
costs  and  expenses  of  defending  that  suit. 

The  defense  is:  (1)  That  the  message  was  sent  as  an 
unrei)eated  message;  under  a  condition  in  the  contract 
which  provided  that  the  telegraph  company  should  not  be 
liable  for  mistakes  in  any  such  messages  beyond  the  amount 
received  for  transmission;  (2)  that  the  error  was  made  by 
an  operator  in  the  employment  of  the  Postal  Telegraph- 
Cable  Company  of  Illinois,  a  different  corporation  from 
this  defendant,  and  that  there  was  a  condition  on  the  tele- 
graph form  which  provided  that  the  company  should  not 
be  liable  for  mistakes  made  beyond  its  own  lines;  (3)  that 
a  rule  of  the  express  company  required  its  agents  to  send 
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messages  of  this  nature  in  code  words;  (4)  that  the  mes- 
sage did  not  indicate,  and  the  company  was  ignorant  of, 
its  purpose,  and  such  liability  and  loss  as  is  claimed  here 
was  not  within  the  contemplation  of  the  parties;  (5)  that 
it  accepted  the  message  with  the  belief  that  the  express 
company  had,  in  accordance  with  one  of  its  rules,  procured 
an  agreement  from  the  sender  of  the  money  that  it  should 
not  be  liable  for  errors  made  by  telegraph  companies  in 
sending  messages  of  this  nature. 

At  the  conclusion  of  the  testimony  the  district  court  di- 
rected the  jury  to  return  a  verdict  for  plaintiflf  for  the 
amount  claimed.    Defendant  appeals. 

The  brief  of  appellant  presents  three  points  which  are 
relied  upon  as  requiring  a  reversal  of  the  judgment  It  is 
claimed  that  there  was  no  legal  proof  of  damages  of  which 
the  mistake  was  the  proximate  cause;  that,  if  it  be  so  held, 
the  amount  was  a  question  for  the  jury;  and  that  the  dam- 
ages claimed  are  so  remote  and  speculative  that  they  could 
not  be  forseen  or  anticipated.  It  is  argued  that  it  is  not 
sho\^ii  that  Watson  had  any  legal  contract  with  the  sellers 
to  deliver  the  horses  in  Antwerp  on  November  3.  In  the 
absence  of  evidence  to  the  contrary,  Mr.  Watson's  testi- 
mony sufficed  to  show  that  he  had  bought  the  horses,  and 
that  they  would  have  been  delivered  in  Antwerp  if  he  had 
not  stopped  delivery  as  soon  as  he  ascertained  that  the 
money  would  not  be  received  in  time  to  pay  for  them  on 
that  date.  The  testimony  as  to  other  damages  incurred 
was  undisputed  and  would  have  sustained  a  much  larger 
judgment.  It  is  immaterial  that  the  tel^raph  company 
was  not  aware  of  the  purpose  of  the  message  other  than 
that  it  directed  the  payment  of  money.  By  section  7406, 
Rev.  St.  1913,  a  telegraph  company  is  declared  to  be  liable 
for  the  nondelivery  of,  and  for  all  mistakes  in  transmitting, 
messages  made  by  any  person  in  its  employ,  and  "any  such 
telegraph  company  shall  not  be  exempted  from  any  such 
liability  by  reason  of  any  clause,  condition  or  agreement 
contained  in  its  printed  blanks."  This  statute  is  consid- 
ered and  applied  in  Kemp  v.  Wefrtem  Union  Telegraph 
Co.,  28  Neb.  B61,  Western  Union  Telegraph  Co.  v.  Lov> 
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rey,  82  Neb.  732,  Pacific  Telegraph  Co.  v.  Underwood, 
37  Neb.  315,  Western  Union  Telegraph  Co.  v.  Kemp,  44 
Neb.  194,  and  Western  Union  Telegraph  Co.  v.  Beals,  56 
Neb-  415,  and  it  is  held  that  a  telegraph  company,  by  virtue 
of  tbe  statute,  is  liable  for  all  damages  sustained  by  its 
failure  to  correctly  transmit  and  deliver  a  message  received 
by  it,  notwithstanding  anything  contained  on  its  printed 
blanks.  In  a  like  action,  under  a  somewhat  similar  statute 
in  Wisconsin,  in  Fisher  v.  Western  Union  Telegraph  Co., 
119  Wis.  146,  it  was  held  that  the  familiar  doctrine  of 
Hadley  v.  Baxendale,  9  Exch.  (Eng.)  341,  which  ordina- 
rily controls  the  measure  of  damages  in  actions  for  breach 
of  contract,  does  not  apply.  See,  also,  Barker  v.  Western 
Union  Telegraph  Co.,  134  Wis.  147.  Smith  v.  Western 
Union  Telegraph  Co.,  80  Neb.  305,  and  Marriott  v.  Western 
Union  Telegraph  Co.,  84  Neb.  443,  were  apparently  ac- 
tions for  breach  of  contract,  and  the  rule  in  Hadley  v. 
Baxendale,  supra,  seems  to  have  been  applied.  Here,  how- 
ever, the  petition  bases  the  right  to  recover,  not  upon  the 
contract,  but  upon  negligence  and  want  of  care  on  the  part 
of  the  telegraph  company,  and  the  rule  as  to  the  measure 
of  damages  in  actions  for  breach  of  contract  does  not  apply. 
The  case  falls  within  the  rule  applied  to  other  common  car- 
riers, with  respect  to  the  right  of  a  plaintiff  who  waives 
the  contract  and  sues  in  tort  and  the  plaintiff  is  entitled 
to  compensation  for  all  injuries  which  are  directly  caused 
by  or  flow  from  the  wrongful  act  or  acts,  regardless  of 
whether  they  might  have  been  contemplated  as  a  probable 
result  of  a  breach  of  the  duty.  Chicago,  B.  d  Q,  R.  Co.  v. 
Spirk,  51  Neb.  167. 

It  is  asserted  that  the  telegraph  company  is  not  liable 
for  the  mistake  of  an  employee  of  the  Postal  Telegraph- 
Gable  Company  of  Illinois,  which  company  had  assumed 
the  obligation  to  deliver  the  telegram  at  New  York  city. 
At  the  time  of  the  trial,  defendant  stipulated  that  the  tele- 
gram in  question  ^^was  delivered  by  the  defendant  to  the 
plaintiff  at  its  office  in  New  York  city  on  November  1, 
1905.'*    Since  the  company  accepted  and  actually  deliver^ 

97Neb.46 
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it,  all  subordinate  agencies  and  persons  employed  in  the 
transmission  were  directly  or  indirectly  in  its  service  and 
acting  in  its  behalf.  It  assumed  the  burden  of  delivery, 
and  delivered  the  message  in  a  mutilate  form.  More- 
over, under  the  statute  referred  to,  the  condition  printed 
upon  the  back  of  the  message  whereby  it  attempted  to  limit 
its  liability  to  its  own  line  is  inoperative. 

It  is  next  argued  that  the  negligence  of  the  express  com- 
pany concurred  with  that  of  the  Postal  Telegraph-Cable 
Company  of  Illinois,  and  there  can  be  no  contribution  be- 
tween joint  tort-feasors-  It  is  said  that  the  express  com- 
pany is  a  tort-feasor  because  it  was  negligent  in  failing 
to  use  code  words  in  sending  the  message.  There  w^as  no 
duty  to  send  code  words,  and  no  neglect  in  failing  to  do 
so.  The  express  company  could  waive  its  own  regulation^ 
and  it  is  shown  that  it  often  did  so.  The  telegraph  com- 
pany received  the  message  with  the  amount  of  money  to  be 
paid  stated  in  plain  words.  It  is  too  late  after  damages 
result  to  say  that  it  should  not  have  been  written  or  ac- 
cepted unless  in  code.  Besides,  among  the  printed  condi- 
tions upon  which  the  tel^raph  company  bases  its  defense 
is  one  that  it  shall  not  be  liable  "for  errors  in  ciphers  or 
obscure  messages."  This  of  itself  justifies  the  use  of  plain 
words,  if  any  justification  is  needed.  That  the  words  of  a 
telegram  are  too  plain  and  easily  understood  is  a  novel 
complaint.  It  is  usually  codes  and  ciphers  that  do  not  find 
favor  with  tel^raph  companies. 

The  damages  sustained  by  the  importing  company  were 
abundantly  proved  and  seem  to  have  exceeded  the  sum 
agreed  upon.  The  amount  of  the  judgment,  attorneys  fees^ 
and  expenses  incurred  by  the  express  company  in  defend- 
ing the  suit  were  not  disputed.  The  amounts  being  liqui- 
dated, the  district  court  had  the  right  to  apply  the  princi- 
ples of  law  and  to  direct  the  jury  accordingly.  Its  judg- 
ment is  therefore 

Affirmed. 

MoRBissEY,  C.  J.,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Vol.  97]  JAilUARY  TERM,  1915.  707 


Frish  V.  Swift  k  Co. 


John  Frish,  appellee,  v.  Swift  &  Company,  appellant. 

Filed  Febbuabt  12,  1916.    No.  17,991. 

1.  Negligence:  Acts  Donb  in  Bmkboenct.  On  the  issue  of  contributory 
negligence  in  an  action  to  recover  damages  for  personal  Injuries, 
where  plaintiff  was  placed  in  a  position  of  sudden  peril  without  any 
fault  on  his  part,  the  test  of  his  conduct  is  that  of  a  person  of 
ordinary  prudence  confronted  with  the  same  circumstances,  and 
this  rule  applies  to  cases  In  which  the  emergencies  arise  from  ac- 
cidents or  from  acts  of  third  persons  or  from  negligence  of  the 
defendant. 


2.  :  Questions  fob  Jubt:  CJontlictino  Eyiixbnce.    In  actions  to 

recover  damages  for  personal  injuries,  Issues  of  negligence  and 
contributory  negligence  are  questions  for  the  jury,  where  the  evi- 
dence is  conflicting. 

3.  Ifaster  and  Servant:  Abbtjmftion  of  Risk.  An  employee  does  not 
assume  the  risk  of  actionable  negligence  on  the  part  of  his  em- 
ployer. 

Appeal  from  the  district  court  for  Douglas  county: 
Oeosge  a.  Day,  Judge.     Affirmed. 

Greene,  BreckenHdge,  Gurley  &  Woodrough,  for  appel- 
lant 

Smyth,  Smith  &  Schall,  contra. 

Rose,  J. 

PlaintiflP  brought  this  suit  to  recover  from  his  employer 
damages  in  the  sum  of  f 3,000  for  personal  injuries.  From 
judgment  on  a  verdict  in  favor  of  plaintiff  for  ?2,000,  de- 
fendant has  appealed. 

At  the  time  of  the  injury  plaintiflP  and  about  50  other 
employees  were  working  in  the  sheep  department  of  defend- 
ant's packing  house  in  South  Omaha.  Sheep  were  handled 
at  the  rate  of  200  an  hour.  When  killed  they  were  sus- 
pended from  an  o^Brhead,  moving,  endless  chain,  running 
on  small  pulleys  supported  by  a  stationary  iron  rail  swung 
from  the  ceiling.  The  slaughtered  animals  moved  with  the 
chain  past  plaintifif,  who,  in  common  with  other  butchers. 
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had  a  distinct  service  to  perform  in  the  dressing  of  each 
animal.  The  cattle  department  was  in  operation  at  the 
same  time  in  a  different  part  of  the  same  room.  A  steer, 
infuriated  by  a  blow  intended  to  be,  but  not  proving,  fatal, 
ran  into  the  sheep  department.  An  alarm  was  given.  The 
chain  was  stopped.  The  employees,  without  exception,  has- 
tened to  places  of  safety.  One  jumped  behind  a  post 
Another  crawled  into  a  pit.  Plaintiff  climbed  onto  a  three- 
inch  railing,  threw  his  left  arm  on  the  overhead  rail  al- 
ready described,  and  clung  to  the  chain  with  his  left  hand. 
Before  the  steer  had  been  killed  and  before  the  employees 
had  returned  to  their  places,  the  chain  was  started,  draw- 
ing plaintiff's  hand  into  the  pulleys.  Tliis  action  was 
brought  to  recover  resulting  damages.  The  starting  of  the 
chain  without  notice  or  warning  under  the  existing  condi- 
tions is  the  negligence  imputed  to  defendant.  The  latter 
denied  negligence,  and  pleaded  contributory  negligence  and 
assumption  of  risk. 

Error  in  refusing  to  direct  a  verdict  for  defendant  is 
one  of  the  assignments.  Under  this  head  it  is  argued  that 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter 
of  law,  and  that  there  is  no  evidence  of  actionable  negli- 
gence on  part  of  defendant.  It  is  asserted  that  when  plain- 
tiff climbed  onto  the  railing  he  knew  the  chain  was  dan- 
gerous; that  it  was  unnecessary  to  put  his  hand  on  it;  that 
he  knew  it  was  almost  constantly  in  motion  during  working 
hours ;  that  his  act  amounted  to  negligence ;  that  he  should 
have  put  his  arm  around  the  track  in  which  the  chain  ran 
or  grasped  some  other  safe  and  convenient  part  of  the 
structure.  The  truth  of  these  assertions  would  not  neces- 
sarily defeat  the  action  on  the  ground  of  contributory  neg- 
ligence. It  is  undisputed  that  plaintiff  was  required  to  act 
instantly  in  the  face  of  imminent  peril.  An  infuriated 
steer,  a  few  feet  away,  was  charging  toward  him.  No 
place  had  been  provided  for  his  safety.  He  had  no  time  for 
deliberation.  The  machinery  was  motionless.  The  chain 
had  been  stopped.  It  was  dangerous  only  when  in  motion. 
The  butchers  were  not  in  their  places  to  perform  their  work 
on  moving  carcasses  suspended  from  the  chain.    Following 
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the  instinct  of  self-preservation,  plaintifif's  attention  was 
directed  to  the  movements  of  the  dangerous  animal.  The 
situation  was  not  created  by  plaintiff's  n^ligence.  In  the 
analysis  of  his  conduct  under  such  conditions,  the  law  did 
not  require  mature  deliberation  in  front  of  the  approach- 
ing, infuriated  steer  or  the  wisest  selection  of  the  place 
to  put  his  hand,  while  balancing  on  a  three-inch  railing. 
The  test  of  contributory  negligence  in  a  situation  like  this 
is  not  to  ascertain  where  a  person  of  ordinary  prudence 
would  have  deliberately  put  his  hand  in  the  absence  of  dan- 
ger, but  what  he  would  be  likely  to  do  under  the  same  cir- 
cumstances in  the  presence  of  the  existing  peril.  It  is 
clear  that  plaintiff  was  not  guilty  of  contributory  n^li- 
gence  as  a  matter  of  law.  The  issue  was  one  of  fact  for 
the  jury. 

The  law  has  been  correctly  stated  as  follows :  ^'When  a 
person  without  his  fault  is  placed  in  a  situation  of  danger, 
he  is  not  to  be  held  to  the  exercise  of  the  same  care  and 
circumspection  that  prudent  persons  would  exercise  where 
no  danger  is  present;  nor  can  it  be  said  that,  as  matter  of 
law,  he  is  guilty  of  contributory  negligence  because  he  fails 
to  make  the  most  judicious  choice  between  hazards  pre- 
sented, or  would  have  escaped  injury  if  he  had  chosen  dif- 
ferently. The  question  in  such  case  is  not  what  a  careful 
person  would  do  under  ordinary  circumstances,  but  what 
would  he  be-likely  to  do,  or  might  reasonably  be  expected 
to  do,  in  the  presence  of  such  existing  peril,  and  is  one  of 
fact  for  the  jury."  Pennsylvania  R.  Co,  v.  Snyder,  55  Ohio 
St  342. 

The  rule  is  not  confined  to  cases  where  the  peril  was 
created  by  defendant's  negligence,  but  is  applicable  to  sit- 
uations arising  from  accidents  or  from  acts  of  third  per- 
sons. Chattanooga  E,  R.  Co,  v.  Cooper,  109  Tenn.  308; 
Cassida  v,  Oregon  R.  d  N.  Co,,  14  Or.  551;  Alabama  &  Y, 
R.  Co.  V.  Lowe,  73  Miss.  203;  Palmer  v,  Larchmont  Horse 
R,  Co.,  98  N.  Y.  Supp.  567;  Wheeler  v,  Oregon  R.  d  N.  Co., 
16  Idaho,  375;  Hoff  v,  Los  Angeles  Pacific  Co.,  158  Cal. 
596;  Cannon  v.  Pittsburg  d  Birmingham  Traction  Co.,  194 
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Pa.  St.  159 ;  Lemay  v.  Springfield  Street  R.  Co.,  210  Mass. 
63, 37  L.  B.  A.  n.  s.  43,  note,  p.  57. 

Was  actionable  negligence  proved?  Defendant's  fore- 
man controlled  the  power  used  in  operating  the  chain.  He 
stopped  the  chain  when  .the  warning  of  danger  was  given. 
The  jury  settled  the  fact  that  the  foreman  started  the  chain 
without  warning.  There  is  evidence  tending  to  show  that 
plaintiff  at  the  time  was  in  plain  view  of  the  foreman,  who 
was  perhaps  not  over  20  feet  away.  Plaintiff's  unusual 
position,  with  his  arm  on  the  overhead  railing,  and  his  left 
hand  necessarily  near  the  chain  or  on  it,  would  naturally 
attract  attention.  Though  the  foreman  denied  that  he  saw 
plaintiff  in  the  situation  described,  the  denial  is  not  con- 
clusive. Zitnik  V.  Union  P.  R.  Co.,  91  Neb.  679.  It  may 
be  inferred  from  circumstances  of  which  there  is  proof  that 
the  foreman  knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  of  plaintiff's  peril.  Plaintiff  was  not 
a  trespasser.  Defendant  owed  him  the  duty  of  exercising 
ordinary  care  to  prevent  injury.  Under  the  circumstances 
the  issue  of  negligence  was  one  of  fact  for  the  jury. 

Plaintiff  did  not  assume  the  risk  of  actionable  negli- 
gence. 

The  instructions  are  in  harmony  with  the  views  ex- 
pressed. 

The  record  does  not  affirmatively  show  that  the  verdict 
is  excessive. 

Affibmbd. 

MoREissEY,  0.  J.,  not  sitting. 


Hauold  Blackman,  appellee,  v.  Western  Elbotrio 
Company  i^rr  al.,  appellants. 

Filed  Febbuabt  12,  1915.    No.  17,992. 

Master  and  Servant:  Injtjbt  to  Servant:  Action  able  Nbgugbnoi. 
Where  an  employee  voluntarily  goes  outside  of  the  scope  of  his 
employment  without  the  permission  or  the  knowledge  of.  his  em- 
ployer, and  operates  a  rip-saw  by  which  he  is  injured,  the  employer 
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is  not  chargeable  with  actionable  negligence  for  failing  to  give 
warnings  of  danger  or  instructions  to  prevent  injury. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Seabs,  Judge.    Reversed. 

John  W.  Parish,  for  appellants. 

Sullivan  &  Raitj  James  O^Hara  and  Edward  Simon,  con- 
tra, 

BOSB,  J. 

This  is  an  action  by  plaintiff  against  his  employer,  the 
Western  Electric  Company,  and  its  foreman,  to  recover 
damages  in  the  sum  of  ?10,000  for  personal  injuries.  Prom 
a  judgment  in  favor  of  plaintiff  for  ?3,000,  defendants  have 
appealed. 

When  plaintiff  was  injured,  he  was  16  years  and  five 
months  old.  His  regular  work  was  taking  apart  and  clean- 
ing telephones  and  polishing  nickel.  Being  anxious  to 
make  a  partition  in  a  drawer  in  which  he  and  fellow  em- 
ployees kept  their  tools,  he  went  to  a  rip-saw  in  his  em- 
ployer's workshop,  January  2, 1911,  with  a  four-foot  board 
four  inches  wide,  and  ripped  it  through  the  center.  In 
doing  so,  the  saw  severed  from  his  left  hand  the  index 
finger  and  the  thumb.  The  negligence  imputed  to  defend- 
ants consists  in  their  failure  to  warn  plaintiff  of  the  dan- 
gerous character  of  the  saw  and  to  instruct  him  in  its  op- 
eration and  use.  They  denied  negligence,  and  pleaded  that 
plaintiff  voluntarily  went  outside  of  the  scope  of  his  em- 
ployment without  his  employer's  permission  or  knowledge 
and  injured  himself  through  his  own  negligence. 

The  sufllciency  of  the  evidence  to  sustain  the  verdict  is 
the  determining  question  presented.  There  is  nothing  to 
indicate  that  plaintiff  was  handicapped  by  any  mental  or 
physical  infirmity.  When  injured,  he  was  not  acting  within 
the  scope  of  his  employment  He  was  neither  directed  by 
defendants  to  make  a  partition  in  the  tool  drawer  nor  to 
use  the  rijhsaw  for  that  purpose.  To  sustain  the  verdict, 
he  relies  on  special  permission  and  the  resulting  duty  to 
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give  warnings  of  danger  and  propCT  instructions  to  pre- 
vent injury. 

Plaintiff  testified  that  he  asked  the  for^nan  in  charge^ 
a  few  days  before  the  injury,  for  permission  to  use  the  saw 
for  the  purpose  of  ripping  the  board,  and  that  the  foreman 
said,  "Yes^"  then  added,  "Wait  until  we  invoice."  Plain- 
tiff testified  further  that  he  had  no  personal  knowledge 
that  the  invoice  had  been  taken  when  he  used  the  saw,  but 
took  it  for  granted.  There  is  no  competent  evidence  to  es- 
tablish that  fact.  It  is  not  shown  that,  after  haying  as- 
sumed the  invoice  had  been  taken,  he  renewed  his  request 
or  subsequently  obtained  permission.  He  stated  he  did 
not  know  that,  while  using  the  saw,  he  had  been  observed 
by  the  foreman.  The  latter  testified  the  injury  was  inflicted 
before  he  knew  what  plaintiff  was  doing.  Knowledge  of 
defendants,  before  the  injury,  that  plaintiff  was  using  the 
saw  is  not  shown.  Plaintiff  vt)luntarily  went  outside  of 
the  scope  of  his  employment,  without  the  permission  or  the 
knowledge  of  defendants,  and  operated  the  rijhsaw  by 
which  he  was  injured.  Under  such  circumstances  an  em- 
ployer is  not  chargeable  with  actionable  n^ligence  for 
failing  to  give  warnings  of  danger  or  instructions  to  pre- 
vent injury.  McMahon  v.  O^Donnell,  32  Neb.  27;  Stodden 
V.  Anderson  d  Winter  Mfg.  Co.,  138  la.  398,  16  L.  R.  A. 
n.  a  614;  Sinclair  v.  Bemdt^  S7  111.  174. 

It  is  suggested  that  plaintiff  had  implied  permission  to 
use  the  saw,  and  that,  in  doing  so,  he  acted  within  the 
scope  of  his  employment.  These  suggestions  are  based  on 
evidence  that  plaintiff,  about  two  weeks  before  the  injury, 
had  used  the  saw  four  hours  in  cross-cutting  boards.  From 
this  exi)erience  permission  to  use  it  generally,  or  at  the  time 
of  the  injury,  cannot  fairly  be  inferred.  He  then  acted  un- 
der special  directions  from  the  foreman  and  used  a  gauge. 
He  was  not  required  to  put  his  hands  near  the  saw.  There 
was  increase  danger  in  the  attempt  to  cut  a  narrow  board 
lengthwise.  He  had  never  been  allowed  to  do  that  kind 
of  work.    He  did  not  prove  his  case.    For  that  reason,  the 
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judgment  in  his  fa^or  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Bevebsbd. 

MoBBissEY,  C.  J.,  not  sitting. 

Hamer,  J.,  dissenting. 

When  the  foreman  told  the  plaintiff,  on  his  request,  that 
he  could  use  the  rip-saw  to  rip  the  board,  that  was  consent 
to  do  the  dangerous  act,  and  the  further  statement  of  the 
foreman,  to  "wait  until  we  invoice,"  did  not  take  away  the 
consent,  and  at  most  was  only  a  request  by  the  foreman  to 
defer  the  act  of  sawing  the  board.  The  permission  to  rip 
the  board  should  have  been  follow^  at  once  by  special  in- 
structions or  a  positive  command  to  wait  until  after  they 
were  given.  The  boy  was  carelessly  turned  loose,  and  th6 
injury  is  the  result.    The  judgment  should  be  affirmed. 


Leopold  Kuepgeweit  v.  State  op  Nebraska. 

FnxD  Febbuabt  12,  19^15.    No.  18»829. 

L  IiMceny:  Ikitbekcb  of  Ouilt:  UiiBZFLAnvsD  Possession.  In  a 
prosecution  for  cattle-stealing,  the  Jury  may  infer  guilt  from 
defendant's  unexplained  possession  of  the  recently  stolen  animals. 

2.  Oxliiilxial  Law:  Withdbawal  op  Rbst:'  Discbbtion.  In  a  prosecu- 
tion for  larceny,  it  is  within  the  discretion  of  the  trial  court  to 
permit  the  state  to  withdraw  its  rest  and  prove  the  ownership  of  the 
property  as  charged  in  the  information. 

3.  :   IwsTBucTioNs:  Constbuction.    In  a  criminal  prosecution, 

an  instruction  that  defendant  is  entitled  to  the  presumpticm  of 
innocence  as  a  matter  of  evidence,  and  another  instruction  that 
the  evidence  is  what  is  said  by  the  witnesses  on  the  stand,  should 
be  construed  together,  and,  when  thus  considered,  they  are  not 
inconsistent  or  erroneous. 


:  Appeal:  Affibmance.    In  the  appellate  court,  a  judgment 

will  not  be  reversed  unless  error  in  the  proceedings  below   is 
affirmatively  shown  by  the  record. 
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5.  :  :  Refusal  of  Instbuctton.    The  refusal  to  give  a 

requested   instruction   is  not  erroneous,   where  its  substance  is 
properly  given  in  a  different  form. 

Erboe  to  the  district  court  for  Madison  county :  Anson 
A.  Welch,  Judge.    Affirmed. 

Willis  E.'  Reedy  for  plaintiff  in  error. 

Qrant  G.  Martin,  Attorney  Qeneral,  and  Frank  E.  Edg- 
erton,  contra. 

Rose,  J. 

In  a  prosecution  by  the  state  in  the  district  court  for 
Madison  county,  Leopold  Kurpgeweit  was  convicted  of  cat- 
tle-stealing, and  for  that  felony  was  sentenced  to  the  peni- 
tentiary for  a  term  of  not  more  than  ten  years  nor  less  than 
one  year.  As  plaintiff  in  error,  he  now  presents  for  review 
the  record  of  his  conviction. 

The  first  objection  to  the  judgment  is  that  the  verdict 
is  not  sustained  by  the  evidence.  Defendant  was  accused 
of  stealing  seven  cows  and  five  heifers,  the  proi)erty  of 
Herman  Kurpgeweit,  of  the  value  of  ?500.  There  is  proof 
tending  to  show :  Defendant  and  the  owner  of  the  cattle 
are  brothers.  Both  are  farmers,  defendant  living  west  of 
his  brother.  There  is  a  quarter  section  of  land  between 
their  possessions.  Their  houses  and  barns  are  north  of  a 
public  highway  running  east  and  west  The  stolen  animals 
are  described  as  red.  They  were  homed  cattle  and  were 
unbranded.  During  the  evening  of  October  1,  1913,  the 
cattle  mentioned  and  a  black  cow  were  inclosed  for  the 
night  in  the  corral  of  the  owner  on  his  premises.  The  next 
morning  they  were  missing.  The  fence  wires  at  the  north- 
east corner  of  the  owner's  pasture  had  been  cut  On  the 
west  side  the  conditions  indicated  that  the  posts  had  been 
pulled  out,  that  the  fence  had  been  thrown  on  the  ground, 
and  that  it  had  been  put  back  in  its  place.  Defendant 
made  no  inquiry  or  search,  though  he  was  promptly  noti- 
fied of  the  loss.  He  offered  to  loan  a  saddle  to  be  used  by 
the  owner  of  the  stock  in  making  a  search  which  might 
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take  him  away  from  defendant's  premises.  The  owner, 
public  officers  and  others  made  searches  extending  into  sev- 
eral counties.  The  black  cow  returned  alone,  unharmed, 
October  5, 1913.  The  other  missing  animals  were  found  in 
defendant's  pasture  October  10, 1913,  and  were  there  iden- 
tified in  presence  of  the  sheriff.  They  had  been  recently  de- 
homed  and  bore  the  fresh  marks  of  the  mutilation.  Some 
of  the  tails  had  been  cut  On  one  cow  there  had  been  an 
attempt  to  destroy  an  identifying  mark.  In  the  left  ears 
of  the  animals  the  letter  "L"  had  been  rudely  cut.  They 
were  grazing  with  some  of  defendant's  red  cattle,  and  the 
latter  bore  similar  marks  of  fresh  branding  and  of  dehorn- 
ing. Defendant  claimed  to  be  the  owner  of  the  stolen  cat- 
tle after  they  were  found  in  his  pasture.  He  afterward 
gave  as  a  reason  for  taking  them  that  they  were  mortgaged, 
and  that  the  mortgagee  would  be  the  loser  instead  of  his 
brother.  In  this  summary  there  is  no  attempt  to  make 
findings  or  to  recite  facts  or  to  mention  any  evidence  on 
behalf  of  defendant.  The  purpose  is  to  outline  some  of  the 
proofs  in  support-  of  the  charge  against  accused,  for  the 
purpose  of  testing  the  sufficiency  of  the  evidence  to  sustain 
the  conviction.  There  is  no  direct  testimony  showing  when 
or  how  the  cattle  got  into  defendant's  pasture.  Defend- 
ant adduced  proof  tending  to  show  that,  owing  to  the  con- 
ditions of  the  weather  and  the  pasture,  live  stock  had  a 
propensity  to  break  out  of  inclosures,  and  that  teamsters 
drove  through  gates  across  defendant's  farm,  but  the  jury 
did  not  draw  from  testimony  of  this  character  the  infer- 
ence that  the  missing  cattle  strayed  or  broke  into  defend- 
ant's pasture.  Defendant  and  his  wife  and  their  son  testi- 
fied as  witnesses,  but  there  was  no  attempt  on  the  part  of 
any  one  to  explain  why  cattle  belonging  to  defendant  and 
similarly  colored  cattle  owned  by  his  brother  bore  alike 
the  fresh  marks  of  branding  and  dehorning  when  found. 
The  return  of  the  black  cow,  which  could  not  be  disguised, 
is  a  suspicious  circumstance.  There  is  nothing  in  the  rec- 
ord to  make  the  testimony  on  behalf  of  the  state  unbeliev- 
able. The  evidence  will  sustain  a  finding  that  a  proper  ex- 
planation of  defendant's  possession  of  the  recently  stolen 
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cattle  in  the  mutilated  condition  described  was  not  given. 
In  a  recent  case  the  law  was  stated  thus:  "The  unex- 
plained possession  of  stolen  property,  shortly  after  the 
theft  of  it  is  a  fact  which  may  justify  the  jury  in  inferring 
that  the  person  so  in  possession  is  the  thief."  Palmer  v. 
State,  70  Neb.  136.  To  the  same  effect :  WilUama  r.  State, 
60  Neb.  526;  Dohson  v.  State,  46  Neb.  250;  Rohb  v.  State, 
35  Neb.  285;  Thompson  v.  State,  6  Neb.  102.  The  conclu- 
sion is  that  the  verdict  is  sustained  by  the  evidence. 

An  order  permitting  the  state  to  withdraw  its  rest  and 
to  prove  the  ownership  of  the  cattle  is  challenged  as  er- 
roneous. The  information  was  notice  that  evidence  of  this 
nature  was  essential  to  a  conviction.  Defendant  could  not 
have  been  surprised  by  its  introduction.  The  ruling  was 
\\ithin  the  discretion  of  the  district  court.  Blair  v.  State, 
72  Neb.  501;  Hans  v.  State,  50  Neb.  150;  Clough  v.  State, 
7  Neb.  320. 

Many  rulings  in  the  exclusion  of  testimony  on  behalf  of 
defendant  are  pointed  out  as  erroneous,  but  they  are  not 
properly  presented  for  review.  There  is  a  failure  to  comply 
with  the  rules  relating  to  assignments  of  error  in  briefs. 
Principles  of  law  asserted  to  be  violated  in  rejecting  testi- 
mony are  not  stated.  The  materiality  of  the  rejected  evi- 
dence to  the  plea  of  not  guilty  or  to  the  disproval  of  any 
part  of  the  state's  case  is  not  in  many  instances  shown. 
In  answer  to  questions  in  proper  form,  witnesses  w^ere  per- 
mitted to  testify  to  matters  excluded  without  error  earlier 
in  the  trial.  There  are  few  offers  of  proof  indicating  the 
purpose  of  the  rejected  testimony.  In  determining  whether 
plaintiff  had  a  fair  trial,  however,  all  of  the  rulings  chal- 
lenged have  been  examined  without  finding  an  error  pre- 
judicial to  defendant. 

The  following  instruction  is  criticised  as  erroneous :  *'The 
evidence  is  not  what  counsel  on  either  side  said  to  you  in 
their  opening  statements,  nor  what  they  have  said  to  you 
in  the  course  of  argument,  nor  what  they  may  have  said 
to  the  court  in  your  presence.  The  evidence  in  this  case  is 
what  the  witnesses  have  been  permitted  to  say  to  you  while 
upon  the  witness-stand.    And  any  statement  made  by  any 
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witness  upon  the  stand  which  was  ordered  stricken  by  the. 
court  is  not  evidence  in  this  case,  and  is  not  to  be  consid- 
ered by  you  in  determining  your  verdict." 

The  criticisms  are :  The  jury  were  prevented  from  con- 
sidering the  presumption  of  innocence.  Neither  party  re- 
quested the  instruction.  It  prevented  defendant  from  hav- 
ing the  benefit  of  counsel.  The  language  used  is  argumen- 
tative. The  criticisms  are  all  without  merit.  The  law  was 
correctly  stated.  The  first  criticism  is  answered  by  the  fol- 
lowing instruction : 

'^The  law  presumes  this  defendant  to  be  innocent,  and  this 
presumption  carries  with  it  all  that  a  presumption  of  in- 
nocence implies,  and  is  matter  of  evidence  to  the  benefit  of 
which  the  defendant  is  entitled  until  his  guilt  is  proved 
by  the  evidence  to  your  satisfaction  beyond  a  reasonable 
doubt,  and  follows  and  remains  with  him  throughout  until 
removed  by  the  evidence  beyond  a  reasonable  doubt,  and 
must  be  recognized  by  you  in  your  deliberation." 

The  two  instructions,  when  considered  with  the  entire 
charge,  as  they  should  be,  are  not  inconsistent,  but  give  de- 
fendant the  benefit  of  the  presumption  of  innocence  as 
evidence.  The  trial  court  may  give  a  proper  instruction 
applicable  to  the  evidence,  though  neither  party  requested 
it.  The  jury  were  not  directed  to  disregard  the  arguments 
of  counsel,  unless  they  misstated  the  evidence.  What  was 
said  in  argument  by  counsel  does  not  appear  in  the  record. 
It  follows  that  in  this  respect  error  in  the  instruction  is 
not  aflfirmatiTely  shown.  It  is  equally  clear  that  the  di- 
rection of  the  trial  court  is  not  objectionable  as  being  ar- 
gumentative. 

Another  instruction  is  also  assailed  by  defendant,  but  it 
is  applicable  to  the  evidence  and  has  often  been  approved. 

The  refusal  to  give  a  requested  instruction  is  the  subject 
of  another  assignment,  but  its  substance  was  properly 
given  in  a  different  form.  There  is  no  error  in  the  record, 
and  the  judgment  is 

Affirmed. 

MOEBISSBY,  C.  J.,  not  sitting. 
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Haydbn  W.  Mitchell,  APPBiZiANx,  v.  Mahlon  C.  Bressles, 

APPELLEE. 

Filed  Febbuabt  1%,  1915.    No.  174^84. 

Tiial:  Dibbction  of  VjaDicr:  Bvidenge.  Where  at  the  close  of  plain- 
tiff* 8  case  in  the  trial  of  a  law  action  the  erldenoe  is  clearly  in- 
sufficioit  to  sustain  a  judgment  for  the  plaintiff.  It  is  the  duty  of 
the  trial  court  to  direct  a  verdict  for  the  def^idant 

Appeal  from  the  district  court  for  Antelope  county: 
Anson  A.  Welch,  Judge.    Affirmed, 

Charles  JJ.  Kelsey  and  J.  TF.  Ricey  for  appellant. 

O.  A.  Williams^  contra. 

Pawcett,  J. 

Appeal  by  plaintiff  from  a  judgment  of  the  district  court 
for  Antelope  county,  entered  upon  a  verdict  directed  for 
defendant 

The  controversy  in  this  case  is  over  an  oral  agreement, 
which  plaintiff  claims  was  entered  into  in  1907,  under 
which,  it  is  alleged,  defendant  was  to  furnish  the  money  to 
purchase  a  tract  of  land  in  Antelope  county,  for  $3,300; 
that  both  parties  should  endeavor  to  dispose  of  the  land  for 
money  or  exchange  for  other  property;  that  when  such  a 
deal  should  be  closed  there  should  be  added  to  the  amount 
received  for  the  land  the  rents  and  profits  thereof,  and 
from  this  gross  sum  defendant  should  be  reimbursed  for 
all  moneys  expended  by  him  in  purchasing  the  proi)erty, 
paying  taxes  thereon,  and  caring  for  the  same,  and  the  re- 
mainder divided  equally  between  the  parties.  Plaintiff 
claims  to  have  fully  performed  his  part  of  the  contract; 
alleges  that  defendant  refused  to  convey  the  land,  but  has 
elected  to  retain  the  same  for  his  own  use  and  benefit.  De- 
fendant denies  the  making  of  the  contract,  as  allied,  and 
claims  that  at  the  time  he  purchased  the  land  plaintiff 
represented  that  he  had  a  man,  who  was  the  owner  of  a 
stock  of  goods  worth  f  10,000,  who  would  trade  the  stock 
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for  the  land^  and  that  defendant  stated  that  if  he  made  the 
deal  for  the  stock  he  would  give  plaintiflP  one-half  of  all  he 
made  on  the  deal  over  and  above  the  money  he  had  put  in, 
with  interest;  that  upon  examining  the  stock  he  found  that 
it  was  worth  not  to  exceed  |1,500,  and  he  therefore  refused 
to  make  the  deal ;  that  he  then  orally  suggested  to  plaintiff 
that  if  plaintiff  could  find  a  good  deal  for  the  land,  prompt- 
ly and  without  delay,  he  would  still  hold  the  matter  open 
and  giveplaintiflf  one-half  of  the  profits.  The  answer  fur- 
ther pleads  the  four  years'  statute  of  limitations,  and  al- 
leges that  the  oral  agreement,  under  which  plaintiff  claims, 
is  in  confiict  with  section  6022,  Ann.  St.  1911,  and  that 
since  purchasing  the  land  he  has  placed  valuable  improve- 
ments thereon  of  the  approximate  value  of  |2,000;  denies 
all  other  allegations  in  the  petition.  The  reply  is  a  general 
denial. 

The  errors  relied  upon  for  reversal  are :  That  the  court 
erred  in  sustaining  defendant's  motion  for  a  directed  ver- 
dict, for  the  reason  that  the  verdict  is  not  sustained  by  the 
evidence  but  is  contrary  thereto;  that  the  court  erred  in 
sustaining  objections  to  the  offer  of  plaintiff  to  prove  the 
market  value  of  the  land  on  February  2, 1910.  It  is  said  in 
the  brief  of  counsel  for  plaintiff  that  the  construction  of  the 
court  seemed  to  be  based  upon  two  propositions,  the  second 
of  which  they  state  is :  "That  the  appellant  did  not  show 
that  the  appellee  had  ever  refused  to  perform  any  of  the 
terms,  that  the  appellee  therefore  had  never  breached  the 
contract"  As  this  proposition  is  decisive  of  the  case,  it  is 
the  only  one  we  deem  it  necessary  to  consider.  Let  the 
testimony  of  the  plaintiff  answer  the  proposition.  He  tes- 
tified BB  follows :  "Q.  When  did  he  first  intimate  to  you 
that  he  was  no  longer  willing  to  live  up  to  the  terms  of 
this  deal?  A.  I  don't  know  as  he  ever  intimated  to  me 
that  he  would  not  live  up  to  the  terms  of  this  deal.  Q. 
When  did  you  first  make  demands  of  settlement?  A.  1910. 
Q.  What  time  in  1910?  A.  February  2,  1910.  Q.  How 
do  you  fix  that  time?  A.  Because  Mr.  Bressler  and  I  were 
settling  up  another  deal  of  the  same  nature,  and  after  we 
had  settled  that  up  and  he  had  paid  me  my  profits  I  says. 
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^NoWy  Maly  what  is  the  matter  of  fixing  op  this  old  deal 
that  has  been  hanging  fire  for  so  long?'  ^Now,  Hade/  he 
says,  *I  will  tell  you  whenever  we  sell  this  land  I  will  fix 
that  satisfactory  with  you,  and  don't  have  any  hard  feel- 
ings about  it'  Q.  Did  he  intimate  at  that  time  that  he  in- 
tended to  keep  the  land?  A.  Well,  he  said,  *When  we  sell 
the  land  I  will  fix  it  satisfactory  with  you.'  Q.  Well,  did 
he  ever  tell  you  he  would  not  sell  the  land  under  the  terms 
of  this  deal?  A.  No,  sir."  In  addition  to  this,  the  testi- 
mony of  plaintiff  himself  shows  that^  while  he  showed  the 
land  to  a  number  of  parties,  he  never  produced  but  one 
person,  Mr.  L.  B.  Harris,  who  had  property  of  sufficient 
value  to  justify  the  defendant  in  making  an  exchange  with 
him.  Harris  had  a  stock  of  merchandise  which,  accord- 
ing to  the  evidence,  seems  to  have  been  of  sufficient  value 
to  have  warranted  an  exchange,  but  this  trade  fell  through, 
for  the  reason  that  Mr.  Harris  was  unable,  for  some  cause 
not  disclosed,  to  close  the  deal.  He  testified :  "The  propo- 
sition was  le^t  open  for  a  few  days,  I  was  to  make  some 
other  arrangements,  which  I  don't  remember  now,  if  I 
could  do,  then  I  could  make  the  deal,  otherwise  I  could 
not,  I  couldn't  close  it."  There  is  no  testimony  in  the  rec- 
ord (to  show  that  plaintiff  ever  produced  any  one  else  who 
was  ready,  willing  and  able  to  purchase  the  land,  as  al- 
leged in  the  petition.  There  was,  therefore,  no  comi>etent 
evidence  in  the  record  to  show  that  defendant  had  ever  re- 
fused to  carry  out  the  contract  alleged  by  plaintiff,  even 
had  such  contract  been  made  as  alleged.  There  being  no  evi- 
dence that  plaintiff  had,  on  or  prior  to  February  2,  1910, 
refused  to  carry  out  the  contract  which  plaintiff  alleges, 
the  court  did  not  err  in  refusing  to  admit  testimony  as  to 
the  value  of  the  property  on  that  date. 

An  attempt  was  made  to  prove  by  a  letter  which  counsel 
for  plaintiff  received  from  defendant,  of  date  February  16, 
1912,  that  defendant  then  refused  to  carry  out  the  con- 
tract. The  offer  of  this  letter  was  refused.  No  error  is 
assigned  on  account  of  such  refusal,  for  the  reason,  doubt- 
less, that  the  letter  itself  does  not  contain  such  refusal. 
The  most  that  can  be  said  for  the  letter  is  that  defendant 
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at  that  time  claimed  that  he  had  not  ma:de  the  agreement 
alleged  by  plaintiff,  and  that  he  did  not  think  plaintiff  had 
any  just  demand  against  him.  If  the  letter  had  been  re- 
ceived in  evidence,  we  think  it  would,  in  other  respects, 
have  been  more  damaging  to  plaintiff  than  to  defendant 

The  conclusion  we  have  reached  on  the  evidence  renders 
a  consideration  of  the  authorities  cited  unnecessary.  It  is 
sufficient  to  say  that  they  are  not  applicable  to  the  state 
of  facts  shown  in  this  case. 

Apfismed. 

MoEMSSBY,  C.  J.,  Sedgwick  and  Hameb,  JJ.,  not  sitting. 


State,  kx  rel.  Charles  Qlson,  appellant,  v.  Herman  M. 
Clanby  bt  al.,  appellees. 

Filed  Febbuaby  12, 1916.    No.  18,717. 

AbatemUnt:  Pendency  of  Anotheb  Action:  Mandamus.  The  plea  in 
abatement  of  another  action  pending  in  the  same  court  between  the 
same  parties,  regarding  the  same  subject  matter,  and  in  which  the 
relief  sought  is  practically  the  same,  is  a  good  defense  to  a 
second  action;  and  this  rule  is  applicable  to  proceedings  in 
mandamus. 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

William  V.  Allen  and  William  L.  Dowlingj  for  appel- 
lant. 

H.  Halderaofty  contra. 

Fawobtt,  J. 

At  the  general  election,  April  7,  1914,  there  was  sub- 
mitted to  the  Tt)ters  of  the  village  of  Newman  Grove  the 
question  of  license  or  no  license  for  the  sale  of  intoxicating 
liquors.  The  election  board  received  and  counted  233  votes, 
of  which  117  were  for  and  116  against  license.  At  the 
97Neb.46 
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same  election  there  were  to  be  elected  three  village  trustees. 
There  were  five  candidates  for  these  three  offices,  whose 
names  all  appeared  on  the  ballot  '^y  petition."  Below  the 
names  of  these  candidates  there  was  printed  on  the  ballot 
on  two  separate  lines,  "For  Saloon  License,"  and  "Against 
Saloon  License."  Opposite  each  was  the  usual  square  in 
which  the  voter  was  required  to  make  his  mark.  Similar 
squares  were  opjwsite  the  names  of  the  five  candidates  for 
trustee.  Above  the  voting  squares  for  the  election  of  trus- 
tees there  was  printed,  "Vote  for  three."  On  one  ballot 
the  squares  opposite  the  names  of  four  of  the  candidates 
for  trustee  were  marked  and  the  square  opposite  the  words, 
•^^Against  Saloon  License,"  was  also  marked.  The  election 
board,  after  considering  this  ballot,  decided  that  it  was  a 
spoiled  ballot  and  did  not  count  it  for  any  of  the  candidates 
for  trustee  or  for  or  against  license.  The  village  board 
canvassed  the  returns  filed  by  the  election  board  and  de- 
clared the  result  of  the  election  to  be  for  saloon  license. 
On  June  8,  1914,  the  relator  applied  to  the  district  court 
for  Madison  county,  for  a  writ  of  mandamus  to  compel 
the  election  board  to  reconvene  and  complete  the  perform- 
ance of  its  duty  by  counting  the  ballot  above  referred  to, 
which,  if  counted,  would,  as  alleged,  make  the  vote  on  the 
license  question  a  tie.  He  also  prayed  that  the  writ  re- 
quire the  village  board  to  convene  and  recanvass  the  vote. 
A  demurrer  by  the  village  board  to  the  petition  for  the 
writ  was  sustained,  and  a  demurrer  by  the  election  board 
overruled;  whereupon  the  members  of  the  election  board 
answered.  In  the  fourth  paragraph  of  their  answer  they 
all^e:  "Further  answering,  these  respondents  aver  that 
on  or  about  the  27th  day  of  April,  1914,  the  relator  herein 
commenced  a  proceeding  in  the  county  court  of  Madison 
county,  Nebraska,  against  the  parties  who  are  respondents 
herein,  the  purpose  and  object  of  which  was,  and  is,  to  con- 
test the  election  ujwn  the  said  liquor  license  proposition, 
which  proceeding  is  now  pending  and  undetermined  in  the 
district  court  for  Madison  county,  Nebraska,  and  that  A.  T. 
Rodman,  who  is  the  clerk  of  said  village  of  Newman  Grove, 
Nebraska,  has  been  cited  to  appear  in  said  proceeding,  and 
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bring  with  him  and  produce  in  said  court  the  tally  sheet, 
certificates,  poll  books,  list  of  voters,  and  ballots,  and  all 
papers  relating  to  the  said  election,  and  upon  his  obeying 
said  citation  there  will  be  nothing  to  do  for  this  election 
board  except  the  idle  ceremony  of  reconvening." 

Relator  filed  a  moftion  to  strike  certain  parts  of  the  an- 
swer. The  third  i>aragraph  of  his  motion  is  as  follows: 
"The  relator  further  moves  the  court  to  strike  out  all  of 
paragraph  4  of  said  answer  because  the  same  is  the  state- 
ment of  a  conclusion  and  not  the  averment  of  an  issuable 
fact;  said  paragraph  has  reference  to  a  contest  proceeding 
instituted  in  the  county  court  of  Madison  county,  Ne- 
braska, but  in  no  manner  connected  with  the  subject  and 
purpose  of  this  action,  and  it  is  not  averred  that  Uie  ques- 
tion involved  therein  has  become  res  ad  judicata,  nor  do  the 
matters  therein  stated  constitute  a  defense  or  an  excuse 
for  the  failure  of  the  respondents  to  perform  their  duty  as 
averred  in  the  petition." 

While  this  pleading  is  denominated  a  motion,  we  think 
the  third  paragraph  is  clearly  a  general  demurrer  to  the 
fourth  paragraph  of  the  answer,  on  the  ground  that  it  does 
not  state  a  defense  to  plaintiff's  action,  and  it  will  be 
treated  as  such.  The  reply  to  the  answer  and  return  of  the 
members  of  the  election  board  is  a  general  denial  of  every 
afllrmative  allegation  therein  contained.  The  trial  court 
found  that  the  election  board  duly  canvassed  all  the  votes 
cast  at  the  election  on  the  license  question;  that,  in  can- 
vassing the  same,  they  canvussed  and  considered  the  one 
ballot  in  controversy  as  a  mistaken  ballot,  rejected  the 
same,  and  did  not  count  it  for  or  against  the  license  propo- 
sition ;  further,  that  the  relator  has  a  plain,  adequate  rem- 
edy at  law  to  contest  all  errors,  etc.;  and  entered  judg- 
ment in  favor  of  the  respondents  against  the  relator  and 
dismissed  his  action  with  costs.  From  this  judgment  the 
relator  appeals,  and,  from  the  ruling  of  the  court  striking 
out  paragraph  4  of  their  answer,  the  respondents,  the  mem- 
bers of  the  election  board,  present  a  cross-appeal. 

We  do  not  deem  it  necessary  to  consider  relator's  assign- 
ments of  error  seriatim,  for  the  reason  that  in  our  judg- 
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ment  the  case  must  be  decided  adversely  to  his  contentions 
upon  a  proposition  settled  by  our  former  adjudications 
thait^  even  if  the  remedy  by  mandamus  existed  in  favor  of 
relator,  a  point  which  we  do  not  concede,  another  remedy, 
equally  as  available  and  equally  as  adequate,  also  existed 
in  his  favor,  viz.,  the  right  to  contest  the  election;  and 
that,  where  two  remedies  exist,  and  the  one  in  whose  favor 
they  exist  elects  to  proceed  for  the  enforcement  of  one  and 
institutes  a  proceeding  therefor,  he  cannot  avail  himself 
of  the  other  while  such  proceeding  is  pending.  State  v. 
Matley,  17  Neb.  664,  State  v.  North  Lincoln  Street  R.  Co., 
34  Neb.  634,  and  Monroe  v.  Reid,  Murdoch  &  Co.^  46  Neb. 
316,  331,  where  the  same  rule  is  announced,  and  State  v. 
North  Lincoln  Street  R.  Co,,  supra,  is  cited  and  followed. 
See,  also,  Bartley  v.  State,  53  Neb.  310,  322,  where  the  two 
last  abovie  cases  are  cited  with  approval,  as  is  also  done  in 
Spencer  v.  Johnston,  58  Neb.  44,  48.  In  State  v.  Motley, 
supra,  at  page  568,  Maxwell,  J.,  speaMng  for  the  court  in 
re  the  two  remedies,  said :  "He  may  contest  the  election, 
however,  instead  of  proceeding  by  mandamus,  and  may 
have  sufficient  cause  for  doing  so,  as  where  ill^al  votes 
were  cast  for  his  competitor.  But  whatever  the  cause,, 
having  chosen  his  remedy,  he  must  exhaust  that  before  in- 
stituting other  proceedings.  The  whole  theory  of  our  civil 
procedure  is  to  avx>id  a  multiplicity  of  suits,  hence  the  plea 
of  another  action  pending  between  the  same  parties  and  for 
the  same  cause  of  action  is  a  good  plea  in  abatement.  A 
proceeding  to  contest  an  election  is  substantially  an  action, 
and,  as  it  was  pending  when  this  proceeding  was  instituted, 
that  remedy  must  be  exhausted  before  relief  will  be  granted 
in  this."  In  State  t\  North  Lincoln  Street  R.  Co.,  supra, 
in  the  second  paragraph  of  the  syllabus  we  held:  "The 
plea  of  the  pendency  of  another  suit  in  bar  is  applicable 
to  proceedings  in  mandamus."  In  the  seventh  paragraph 
of  the  syllabus  in  Monroe  v.  Reid,  Murdoch  d  Co.,  supra^ 
we  held :  "The  plea  in  abatement  of  another  action  pend- 
ing in  the  same  court  between  the  same  parties,  regarding 
the  same  subject  matter,  and  in  which  the  relief  sought 
is  practically  the  same,  is  a  good  defense  to  a  second  ac- 
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tion,  and  the  fact  that  one  is  an  action  at  law  and  the 
other  in  equity  is  immaterial/^  In  the  light  of  these  au- 
thorities, we  think  we  may  well  say  that  the  rule  above 
stated  should  be  considered  as  settled  in  this  state. 

Treating  that  part  of  the  motion  of  relator,  which  as- 
sails the  fourth  paragraph  of  the  answer  of  the  respond- 
ents, as  a  demurrer,  the  fact  stands  admitted  that  at  the 
time  this  action  was  commenced,  on  June  8,  1914,  there 
was  still  pending  and  undetermined,  in  the  same  court,  a 
proceeding  that  had  been  instituted  on  or  about  April  27, 
1914,  by  the  relator  in  this  action  as  contestant  in  that,  and 
against  the  same  parties  who  are  respondents  in  this  ac- 
tion, to  contest  the  same  election  upon  the  liquor  license 
proposition  that  is  involved  in  this  action.  This  being  true, 
relator  can  obtain  in  that  contest  proceeding  a  full  and 
complete  investigation  and  decision  of  all  of  the  questions 
which  he  raises  in  this  action.  Having  elected  to  travel 
that  road,  he  should  be  required  to  travel  it  to  the  end. 
This  conclusion  disposes  of  the  two  points  r  (a)  That  the 
court  erred  in  sustaining  the  demurrer  of  the  members  of 
the  village  board;  and  (b)  in  refusing  to  permit  the  bal- 
lots of  McElhoes  and  Ward  to  be  taken  from  the  ballot  box 
and  used  in  evidence. 

Upon  ax^nsideration  of  the  whole  case,  we  think  the  dis- 
trict court  was  right  in  disposing  of  the  case  on  the  ground 
stated  in  its  judgment;  but,  if  that  point  were  in  doubt, 
there  can  be  no  doubt  but  that  upon  the  recoi^d  before  us 
no  other  judgment  could  have  been  properly  entered  than 
the  one  complained  of. 

Affirmed. 

MoBBissBY,  C.  J.,  Sedgwick  and  Hamer,  J  J.,  not  sitting. 
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In  EB  GUAEDIANSHIP  of  GBOEGB  G.  WlIiUAMS. 

Francis  A.  Amsberry,  Guardian,  appellant,  v.  George 
G.  Williams,  appellee. 

Filed  Febbuabt  12, 1915.    No.  17,966. 

Appeal:  Dismissal.  Upon  appeal  to  this  court,  when  the  record  shows 
affirmatively  upon  its  face  that  there  is  no  question  presented 
thereby  as  ground  for  reversal  that  has  not  heretofore  been  plainly 
and  unequivocally  decided  by  this  court,  the  appeal  will  upon  motion 
be  dismissed. 

Appeal  from  the  district  court  for  Custer  county:  Bruno 
O.  Hostbtler,  Judge.    Appeal  dmnissed. 

Charles  W.  Beat  and  A.  L.  Ghnse,  for  appellant 

Silas  A.  Holcomb  and  A.  P.  Johnson,  contra. 

Sedgwick,  J. 

A  motion  is  made  to  dismiss  the  appeal  upon  several 
grounds,  one  of  which  is,  in  substance,  that  no  error  is 
shown  upon  the  record,  and  that  it  appears  upon  the  face 
of  the  record  that  no  substantial  question  is  presented  for 
determination  by  this  court. 

The  transcript  shows  that  a  petition  was  filed  in  the 
county  court  of  Custer  county  by  Francis  A.  Amsberry,  a 
guardian  of  George  G.  Williams,  a  minor,  showing  that  as 
guardian  he  received  ?975  and  has  paid  out  |907  belonging 
to  the  estate;  that  there  are  unpaid  costs,  attorney's  fees, 
guardian's  fees,  and  he  asks  that  the  court  approve  the 
final  settlement  and  discharge  him  as  guardian.  From  a 
decision  against  him  in  that  court  he  attempted  to  appeal 
to  the  district  court.  In  the  district  court  a  motion  was 
filed  by  the  ward  to  dismiss  the  appeal  for  the  reason 
that  no  appeal  bond  had  been  given.  The  motion  was  over- 
ruled, but  afterwards  the  former  order  was  vacated,  the 
motion  sustained,  and  the  appeal  was  dismissed.  A  super- 
sedeas bond  was  then  filed  for  an  appeal  to  this  court  in 
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the  sum  of  f  1,800.  A  transcript  of  the  record  was  after- 
wards filed  in  this  court,  showing  the  petition,  motion  to 
dismiss,  and  final  order  dismissing  the  appeal. 

This  court  has  expressly  decided  that,  when  a  guardian 
or  administrator  is  personally  interested  adversely  to  the 
estate  of  the  ward  or  of  the  decedent,  he  must  give  bond 
upon  appeal.  In  Thompson  v.  Pope,  11  Neb.  338,  the  syl- 
labus does  not  exactly  state  the  proposition,  but  the  court 
in  the  opinion  quotes  from  Rhea  v.  Brown ,  4  Neb.  (Unof.) 
461,  "It  may  well  be  said  that  section  44,  ch.  20,  and  section 
234,  ch.  23,  Comp.  St.,  rightly  construed,  mean  only  that 
executors,  administrators  and  guardians  are  not  required 
to  give  bond  when  they  appeal  in  their  representative  ca- 
pacities, and  that  when  they  appeal  in  their  personal  ca- 
pacities, from  judgments  rendered  against  them  personally, 
they  should  give  bond  the  same  as  other  litigants,"  and 
approves  of  this  construction  of  the  statute.  Afterwards 
in  the  caae  In  re  Estate  of  O^Brien,  80  Neb.  125,  this  is  as- 
sumed to  be  the  law,  although  it  is  not  directly  so  deter- 
mined in  that  case. 

It  therefore  follows  that  in  this  case,  as  it  was  solely 
a  contest  as  to  the  interest  of  the  guardian  as  against  the 
estate  of  his  ward,  the  guardian  could  not  appeal  from  the 
probate  court  to  the  district  court  without  giving  bond. 
The  record  shows  this  fact.  The  district  court  therefore 
plainly  did  right  in  dismissing  the  appeal,  and  in  such  case, 
under  our  more  recent  holdings,  this  court  will  not  put  the 
parties  to  the  delay  of  a  couple  of  years  when  the  appeal 
to  this  court  is  clearly  frivolous.  In  other  words,  there  is 
no  question  presented  in  this  record,  as  plainly  appears 
from  the  record  itself,  which  could  be  urged  as  ground  for 
reversal,  except  the  one  question  which  has  been  plainly  de- 
cided by  this  court. 

The  appeal,  for  that  reason,  is 

Dismissed. 
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Nicholas  Wdckbr,  appellant,  v.  Rudolph  Dommer, 
appellee. 

Filed  Febbuabt  12,  1915.    No.  17»985. 

1.  Highways:  Establishment:  Fbescbiption.  The  rule  that  "to  estab- 
lish a  highway  by  prescription  there  mnst  be  a  continuous  user 
by  the  public  under  a  claim  of  right  ♦  •  ♦  for  a  period  eqaal 
to  that  required  to  bar  an  action  for  the  recovery  of  title  to  land" 
applies  in  establishing  a  highway  by  prescription  alone.  When 
the  proper  authorities  have  attempted  to  establish  a  highway, 
proceeding  under  the  statute,  and  the  owners  of  the  land  affected 
have  acquiesced  therein,  if  the  authorities  haye  exercised  some 
jurisdiction  over  the  road  by  building  necessary  bridges  or  culverts 
to  facilitate  its  use  by  the  public,  and  It  has  been  so  used  as  a  road 
for  more  than  ten  years,  the  rule  is  not  applied  with  strictness. 

2.  :  :  Evidence.  The  fact  that  a  creek  crossing  the  al- 
leged public  road  is  not  bridged,  and  travel  must  go  upon  adjoin- 
ing lands  In  order  to  cross  the  creek,  is  a  circumstance  tending  to 
show  that  the  road  is  not  a  public  highway,  but  the  fact  that  tlie 
authorities  have  neglected  to  make  the  creek  passable  on  the  line 
of  the  alleged  road  is  not  of  controlling  importance,  especially 
when  the  owners  of  adjoining  lands  make  no  objection  to  the  use 
thereof  for  such  purpose. 

3.  :  :  .    The  evidence  indicated  in  the  opinion  is 

found  sufficient  to  support  the  decree. 

Appeal  from  the  district  court  for  Pierce  county:  Anson 
A,  Welch,  Judge.    Affirmed. 

O.  8.  Spillman  and  M.  H.  Leamy,  for  appellant 

C.  H.  Stetoart,  contra. 

Sedgwick,  J. 

The  plaintiff  is  the  owner  of  the  west  half  of  the  south- 
west quarter  of  a  section  of  land  in  Pierce  county.  The 
defendant  is  road  overseer,  and  was  proceeding  to  remove  a 
fence  which  the  plaintiff  ha:d  placed  on  the  section  line 
between  his  80  and  section  20  on  the  south,  on  the  theory 
that  it  obstructed  the  public  road.  The  dispute  is  as  to 
whether  there  is  a  public  road  running  east  and  west  be- 


Vol.  97]  JANUARY  TERM,  1915.  729 


Wecker  v.  Doxnmer. 


tween  sections  17  and  20.  The  plaintiflE  brought  this  action 
in  the  district  conrt  for  Pierce  county  to  restrain  the  de- 
fendant from  removing  the  fence.  The  defendant  by  an- 
swer and  cross-petition  asked  that  plaintiff  be  enjoined 
from  obstructing  the  road.  The  trial  court  found  the  is- 
sues in  favor  of  the  defendant,  and  dismissed  the  plaintiff's 
case,  and  enjoined  plaintiff  as  prayed  in  defendant's  cross- 
petition,  and  plaintiff  has  appealed. 

There  is  evidence  in  the  record  as  to  the  use  of  this  road 
by  the  public  for  more  than  20  years.  The  plaintiff  cites 
Lewis  V.  City  of  Lincoln,  55  Neb.  1,  in  which  it  was  said: 
"To  establish  a  highway  by  prescription  there  must  be  a 
continuous  user  by  the  public  under  a  claim  of  right,  dis- 
tinctly manifested  by  some  appropriate  action  on  the  part 
of  the  public  authorities,  for  a  period  equal  to  that  re- 
quired to  bar  an  action  for  the  recovery  of  title  to  land.'^ 
He  also  cites  other  similar  decisions.  This  rule  applies 
when  it  is  attempted  to  establish  a  highway  by  prescrip- 
tion only.  When  there  has  been  an  attempt  by  the  public 
authorities  to  open  a  road,  and  pursuant  thereto  the  public^ 
supposing  that  the  road  has  been  established  by  r^ular 
proceedings,  have  used  it  as  a  public  road  for  so  long  a 
period,  that  rule  is  not  applied  with  such  strictness.  In 
such  case  any  attempt  of  the  authorities  to  improve  the 
road  with  the  knowledge  of  the  adjacent  landowners,  and 
T^ithout  objection  on  their  part,  is  important  in  determin- 
ing whether  the  public  has  used  the  road  under  claim  of 
right. 

It  appears  that  a  petition  was  filed  with  the  county 
board  asking  for  the  opening  of  a  road  on  the  section  line^ 
commencing  at  the  southwest  comer  of  section  17,  and 
running  thence  along  the  section  line  five  miles  east.  The 
county  commissioners'  record  and  evidence  show  that  in 
December,  1882,  this  petition  "was  granted  as  prayed  for." 
This  plaintiff  was  then  one  of  the  three  county  commis- 
sioners, and  it  appears  that  a  short  time  afterwards  he 
built  a  fence  along  the  south  side  of  his  land  about  two 
rods  north  of  the  section  line.  This  fence  appears  to  have 
remained  in  that  position  until  about  five  or  six  years  be- 
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fore  the  trial  in  the  lower  court,  at  which  time  the  plain- 
tiff appears  to  have  removed  the  fence  to  the  section  line- 
This  new  road  which  the  county  commissioners  attempted 
to  authorize  waB  used  more  or  less  as  a  public  road,  al- 
though not  very  extensively,  until  the  plaintiflFs  fence  was 
removed  to  the  section  line.  There  was  a  creek  crossing 
the  section  line  at  or  near  the  southeast  comer  of  the  plain- 
tiff's land,  which  appears  to  have  been  impassable  at  that 
point  It  was  necessary  to  drive  north  for  about  a  quar- 
ter of  a  mile  and  cross  this  creek  at  a  ford  and  then  return 
to  the  section  line  road.  For  more  than  20  years  after  the 
attempt  to  establish  this  road  there  appears  to  have  been 
no  objection  made  by  the  landowners  to  this  deviation  from 
the  section  line.  At  the  time  of  the  trial  there  had  been 
fences  built  so  that  it  was  necessary  to  open  several  gates 
in  crossing  the  fields  to  this  ford  and  returning  to  the  road. 
Not  long  after  the  order  of  the  commissioners  referred  to, 
there  was  a  bridge  or  culvert  built  to  connect  this  road 
with  the  main  thoroughfare  running  north  and  south  at 
the  west  end  of  the  road.  There  was  evidence  that  this 
was  done  by  the  public  authorities  for  the  purpose  of  con- 
necting this  new  road  with  the  main  thoroughfare.  The 
plaintiff  testified  that  a  neighbor  who  was  interested  in 
this  new  road  was,  with  several  others,  building  this  bridge, 
and  that  this  neighbor  told  the  plaintiff  that  he  was  "work- 
ing the  county  commissioners"  to  get  the  lumber  for  the 
bridge  or  culvert,  and  that  he  must  not  say  anything  about 
it.  This  neighbor  died  before  the  trial  of  this  action,  and 
if  such  evidence  was  competent  it  fails  to  overcome  the  pos- 
itive testimony  of  witnesses  that  this  work  was  done  by 
public  authorities. 

We  cannot  attempt  a  complete  analysis  of  the  evid^ice 
in  this  case  in  regard  to  the  use  of  this  road,  but  it  se^ns 
clear  that  at  the  time  the  action  was  taken  by  the  county 
authorities  it  was  considered  by  the  authorities,  and  by  the 
public  generally,  that  the  road  had  been  opened  and  had 
become  a  public  highway.  It  must  have  been  so  considered 
by  the  plaintiff  himself,  as  he  was  not  only  a  member  of 
the  board  of  county  commissioners  at  the  time,  but  also 
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built  hifl  fence  in  accordance  with  the  accepted  theory  that 
the  road  had  been  opened,  and  the  fence  remained  in  that 
position  for  about  20  years.  The  fact  that  the  creek  was 
not  passable  at  the  place  where  the  road  crossed  the  section 
line,  and  that  no  crossing  was  constructed  by  the  authori- 
ties, is  perhaps  a  circumstance  which  might  tend  to  show 
that  it  was  not  regarded  as  a  public  road  if  the  evidence 
was  otherwise  doubtful;  but  the  fact  that  the  public  au- 
thorities neglected  to  bridge  this  creek,  and  so  made  it  nec- 
essary to  trespass  upon  private  lands,  is  not  of  controlling 
importance,  especially  since  the  owners  of  the  land  made 
no  objection. 

The  evidence  appears  to  be  sufficient  to  support  the  de- 
cree, and  the  judgment  of  the  district  court  is 

Affirmed. 

MoREissEY,  C.  J.,  Lbtton  and  Fawcett,  JJ.,  not  sitting. 


Michael  Egan,  Sr.,  v.  State  of  Nebraska. 

FnjcD  Febbuabt  12, 1915.    No.  18,699. 

Indictment:  Recexving  Stolen  Gk>0D8:  Duplicity.  The  statute  pro- 
vides that  an  indictment  for  larceny  of  personal  property  may  also 
contain  a  count  for  receiving  or  for  concealing  the  same.  Rev.  St 
1913,  sec.  9057. 


2.  :    :   .     In   a  prosecution  for   receiving  stolen 

property,  it  is  necessary  to  allege  and  prove  that  the  defendant 
knew  that  the  property  was  stolen.  Evidence  that  he  participated 
in  the  larceny  is  competent  for  that  purpose.  The  conviction  will 
not  be  reversed  because  the  defendant  is  also  charged  with  the 
larceny. 

3.  Orlminal  Law:  Venue.  Receiving  property  in  this  state,  knowing 
it  to  be  stolen  and  with  intent  to  defraud  the  owner,  may  be 
prosecuted  in  this  state,  although  it  was  stolen  in  a  foreign  state. 

4.  :  Misconduct  op  Juby:  Showing.    The  district  court  did  not 

err  in  refusing  to  order  a  Juror  to  appear  and  make  affidavits  of 
matters  occurring  in  the  jury  room  which  would  not  amount  to 
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such  misconduct  of  the  Jury  as  to  require  the  court  to  set  aside  the 
verdict 

6.  BecelTlng  Stolen  Ooods:  Pboof.  In  a  prosecution  for  receiving 
stolen  property,  It  must  be  alleged  and  proved  that  the  defendant 
received  the  property,  knowing  It  to  have  been  stolen  and  with 
intent  to  defraud  the  owner  thereof. 

6.  Orlmlnal  Law:  Evidence:  Book  Account.  A  memorandum  of  items 
of  money  paid  by  the  witness  is  not  competent  in  evidence  as  a  book 
account. 

Erbor  to  the  district  court  for  Dawes  county :  William  . 
H.  Westoveib,  Judge.    Reversed. 

J.  J.  Harrington,  M.  F.  Harrington  and  Lee  Card,  for 
plaintiff  in  error. 

Orant  O.  Martin,  Attorney  General,  and  Frank  E.  Edg- 
erton,  contra. 

Sedgwick,  J. 

This  defendant  was  convicted  in  the  district  court  for 
Dawes  county  of  the  crime  of  receiving  stolen  pi33perty, 
and  has  brought  the  case  here  for  review  by  petition  in 
error. 

1.  The  information  contains  three  counts.  The  first 
count  charged  that  the  defendant  and  his  son  John  Egan, 
in  the  county  of  Dawes,  state  of  Nebraska,  did  unlawfully 
and  feloniously  steal,  take  and  carry  away  one  mare,  the 
personal  property  of  one  William  Hanna.  The  second 
count  charged  the  same  defendants  with  receiving  the 
stolen  property,  knowing  that  it  was  stolen,  with  intent  to 
defraud  the  owner.  And  the  third  count  charged  the 
same  defendants  with  concealing  the  same  property.  The 
jury  found  the  defendant  John  Egan  not  guilty.  The  evi- 
dence shows  that  the  property  was  in  South  Dakota,  and, 
if  it  was  stolen,  was  stolen  in  that  state. 

The  defendant  insists  that  the  prosecution  knew  before 
the  complaint  was  made  that  the  animal  was  kept  in  South 
Dakota,  and  that,  if  stolen,  it  must  have  been  stolen  in 
South  Dakota,  and  that  therefore  the  defendants  could  not 
be  convicted  upon  the  first  count  of  the  information ;  that 
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the  Whole  object  in  charging  these  defendants  with  steal- 
ing the  property  was  to  prejudice  the  jury  against  them  in 
the  other  counts  of  the  information;  that  the  defendant 
was  prejudiced  thereby,  and  therefore  has  not  had  a  fair 
trial.  This  contention  is  very  earnestly  presented  and 
elaborately  argued  in  the  brief.  It  is  said  in  the  brief :  "A 
man  may  be  charged  with  lacceny,  and  some  of  the  jurors 
may  believe  him  guilty  of  larceny  and  others  not  guilty, 
and,  if  the  prosecution  be  confined  to  the  one  count,  it 
would  result  in  a  disagreement  or  an  acquittal.  But  you 
join  with  it  a  count  for  receiving  the  same  property,  know- 
ing it  to  be  stolen,  and  some  of  those  who  would  acquit  him 
of  larceny  may  believe  him  guilty  of  receiving  stolen  prop- 
erty. You  charge  him  in  another  count  with  concealing 
stolen  property,  and  some  of  those  who  would  acquit  him 
both  of  larceny  and  of  receiving  stolen  property  with  in- 
tent to  defraud  the  owner  will  believe  that  he  concealed 
the  stolen  property,  knowing  it  to  be  stolen.  In  other 
words,  he  has  to  meet  and  defend  three  charges  and  not 
one,  and  he  has  to  take  his  chances  of  an  acquittal  as 
against  men  some  of  whom  believe  him  guilty  of  one  coun* 
and  innocent  on  another.  The  result  is  that  the  state  has 
a  tremendous  advantage,  because  those  who  may  believe 
him  guilty  on  one  count  would  not  be  able  to  convict  him. 
But  you  get  enough  men  believing  him  guilty  on  one  count, 
and  some  more  guilty  on  another  count,  and  some  more  on 
still  another  count,  axid  the  end  is  a  conviction  by  com- 
promise of  some  kind."  This  is  putting  it  pretty  strong, 
and  there  may  be  some  ground  for  such  reasoning,  but  the 
same  reasoning  would  apply  to  any  and  all  cases  in  which 
there  are  more  than  two  counts  in  an  information,  and  we 
are  not  prepared  to  hold  that  the  prosecutor  cannot  join 
different  counts  in  an  information. 

It  is  said  that  there  is  no  evidence  in  the  case  tending 
to  show  that  the  property  was  stolen  in  this  state,  and  that 
a  charge  that  it  was  so  srtolen  was  made  for  the  purpose 
of  allowing  the  prosecution  to  bring  matters  into  the  case 
for  the  purpose  of  prejudicing  the  defendant,  and  that  such 
practice  ought  not  to  be  allowed.    In  a  prosecution  for  re- 
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ceiving  stolen  property,  it  is  necessary  to  allege  and  prove 
the  name  of  the  owner  of  the  property,  if  known,  and  that 
the  defendant  knew  tliat  the  property  was  stolen  and  re- 
ceiTTed  it  with  the  intention  of  defrauding  the  owner.  It 
would  seem  that,  without  the  count  charging  the  defendant 
with  having  stolen  the  property,  evidence  that  he  did  in 
fact  steal  the  property  might  be  competent  as  tending  to 
show  that  he  knew  that  it  was  stolen,  and  so,  if  the  prop- 
erty had  been  stolen  in  a  foreign  country,  evidence  tending 
to  show  that  the  defendant  participated  in  the  larceny 
would  of  course  show  that  he  knew  the  proi)erty  to  be 
stolen,  a  necessary  element  to  be  proved. 

It  appears  that  the  defendant  and  his  sons  owned  and 
were  using  several  tracts  of  land,  all  near  the  state  line, 
some  of  them  in  the  state  of  South  Dakota  and  some  in 
this  state,  and  that  Mr.  Hanna  received  this  animal  from 
one  of  the  defendant's  sons  some  time  in  March,  1913.  The 
animal  was  kept  on  Mr.  Hanna's  ranch,  which  adjoined  the 
ranch  of  the  defendant's  son,  and  was  situated  in  the  state 
of  South  Dakota,  near  the  state  line.  The  animal  was  al- 
lowed to  run  upon  the  range  and  might  have  been  in  either 
state  when  stolen.  We  cannot  see  that  the  bitter  charges 
of  fraud  against  the  prosecution  are  very  substantially  sus- 
tained. Our  statute  makes  larceny  and  receiving  stolen 
property  and  concealing  stolen  property  three  distinct  of- 
fenses. It  has  been  held  that  stealing  property  in  another 
state  is  not  a  crime  that  can  be  prosecuted  in  this  state. 
Van  Buren  v.  State,  65  Neb.  223.  It  has  also  been  held 
that  receiving  property  in  this  state  which  has  been  stolen 
in  another  state  may  be  prosecuted  in  this  state.  In  re 
LoomiSy  84  Neb.  493.  Our  statute  also  expressly  provides 
that  these  several  counts  may  be  united  in  one  information. 
Rev.  St.  1913,  sec.  9057.  We  think  that  this  contention  of 
the  defendant  is  without  merit. 

2.  Before  filing  his  motion  for  a  new  trial,  the  defend- 
ant applied  to  the  court  for  an  order  requiring  the  foremaa 
of  the  jury  to  appear  and  give  testimony  as  to  matters 
that  took  place  in  the  jury  room.  The  court  refused  to 
make  such  order,  and  this  ruling  is  now  alleged  as  prejudi- 
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cial  error.  With  this  application  the  defendant  filed  aji 
affidavit  of  his  attorney  in  regard  to  statements  made  by 
the  juror  immediately  after  the  verdict  was  rendered.  It 
is  insisted  that  these  statements  show  that  the  witness 
would  testify  to  matters  that  occurred  in  the  jury  room 
that  would  make  the  jurors  themseh^  competent  wit- 
nesses, and  that  the  juror  had  refused  to  make  an  affidavit 
in  regard  to  the  matter.  The  affidavit  stated  a  number  of 
considerations  that  it  is  claimed  influenced  the  jury  that 
were  not  entirely  proper,  but  it  does  not  show  that  the  wit- 
ness could  testify  to  any  statements  of  facts  made  by  any 
juror.  The  nearest  approach  to  this  is  the  allegation,  that 
the  juror  staited  that  all  of  the  jurors  knew  that  the  Egan 
boys  had  been  receiving  stolen  property.  It  does  not  ap- 
pear that  any  juror  stated  that  he  knew  that  it  was  a  fact 
and  so  influenced  the  jurors.  Matters  of  opinion  and  ar- 
guments of  jurors  in  the  jury  room  are  considered  as  in- 
hering in  the  verdict,  and  as  not  such  matters  of  miscon- 
duct as  can  be  proved  by  the  jurors  themselves. 

3.  The  state  produced  evidence  tending  to  prove  that 
Michael  Egan,  Jr.,  contracted  to  sell  this  animal  to  Mr. 
Hanna  for  f70;  that  Mr.  Hanna  took  the  animal  on  trial 
and  afterwards  made  payments  thereon,  and  after  he  had 
it  for  several  months  it  was  taken  from  the  possession  of 
Mr.  Hanna  and  was  found  upon  the  ranch  and  among  the 
horses  of  this  defendant;  that  a  short  time  afterwards  one 
Philpot,  who  was  a  dealer  in  horses,  went  to  defendant's 
place  and  contracted  with  him  to  purchase  the  animal  with 
another  of  defendant's  horses,  and  that  on  the  next  day  the 
defendant  sent  the  two  animals  to  town  to  complete  the 
sale.  The  state  contended  that  the  title  to  the  mare  was 
transferred  to  Mr.  Hanna  by  the  transaction  between  him 
and  Michael  Egan,  Jr.,  and  that  Mr.  Hanna  had  made  sub- 
stantial payments  thereon ;  that  one  of  the  defendant's  sons 
took  the  mare  from  Mr.  Hanna's  possession  without  his 
knowledge  or  consent  under  circumstances  which  amounted 
to  larceny,  and  secretly  conveyed  her  to  the  defendant's 
ranch,  and  that  the  defendant  received  her,  knowing  all  of 
the  above  facts. 
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The  defendant  kept  a  large  number  of  horses  on  his 
range.  He  appears  to  have  been  engaged  principally  in 
farming  and  horse  raising.  He  sometimes  bought  and  fre- 
quently sold  horses.  His  older  sons  also  transacted  busi- 
ness independently  of  theii  father.  They  owned  a  large 
tract  of  land  and  were  also  engaged  in  raising  horses.  They 
bought  large  numbers  of  them  and  prepared  them  for  mar- 
ket. Some  of  these  horses  were  occasionally  and  perhaps 
frequently  transferred  from  one  ranch  to  the  other  across 
the  state  line,  and  this  mare  in  question,  while  she  was 
nominally  in  the  possession  of  Mr.  Haima,  was  at  times 
among  the  horses  upon  the  range  of  the  defendant's  sons. 
There  was  evidence  that  Michael  Egan,  Jr.,  had  purchased 
this  animal  with  50  or  more  others  some  eight  years  before 
the  transactions  in  question,  and  that  he  made  the  arrange- 
ments with  Mr.  Hanna,  placing  the  animal  in  Mr.  Hanna's 
possession.  The  defendant  testified  that  he  knew  nothing 
about  that  arrangement  and  never  knew  that  such  arrange- 
ments had  been  made.  There  was  no  direct  evidence  that 
he  did.  If  it  is  to  be  found  that  the  defendant  knew  that 
Mr.  Hanna  had  an  interest  in  this  animal,  it  must  be  found 
from  the  relation  between  the  parties  and  their  manner  of 
doing  business,  and.  perhaps  from  other  circumstances.  It 
was  contended  by  the  state  that  John  Egan,  who  was  17  or 
18  years  of  age  and  was  residing  with  his  father,  took  this 
mare  from  the  range  on  the  other  side  of  the  state  line  to 
his  father's  place  secretly  and  without  the  consent  of  Mr. 
Hanna.  The  defendant  testified  that  this  mare,  with  three 
or  four  others,  was  observed  by  him  upon  his  range  a  few 
days  before  the  sale  to  Mr.  Philpot,  and  that  he  supposed 
that  they  ha;d  returned  voluntarily,  and  had  no  knowledge 
that  they  had  been  brought  there  intentionally.  There  was 
no  direct  evidence  contradicting  this  testimony,  and  if  it  is 
to  be  found  that  John  Egan  did  wilfully  and  secretly  bring 
this  mare  to  his  father's  ranch,  and  that  the  defendant  knew 
that,  it  must  be  found  from  the  circumstances  in  the  case. 
We  refrain  from  expressing  any  opinion  upon  the  suffl- 
-ciency  of  this  testimony,  since  there  may  be  other  and  dif- 
ferent testimony  if  this  case  is  to  be  tri^  again. 
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4.  The  defendant  established  his  character  and  reputa- 
tion for  honesty  in  the  community  where  he  lives  about  as 
well  a&  such  a  matter  can  be  established  by  human  testi- 
mony. Charles  A.  Weston,  who  is  well  known  in  the  state, 
and  has  been  formerly  auditor  and  regent  of  the  university, 
testified  that  he  had  known  this  defendant  for  27  years; 
that  he  was  well  acquainted  with  all  of  the  defendant's 
neighbors  and  with  those  who  resided  in  the  same  commu- 
nity with  the  defendant  and  who  have  known  him  for  a 
long  time ;  that  he  knew  the  defendant's  general  reputation 
for  honesty  in  the  community  where  the  defendant  lives, 
and  that  his  reputation  was  good.  The  defendant's  neigh- 
bors were  also  called,  and,  when  6  or  7  such  witnesses  had 
testified  emphatically  to  his  good  reputation  for  honesty, 
the  state  inquired  how  many  witnesses  they  proposed  to 
oflfer  on  that  question,  and  it  was  announced  that  the  de- 
fendant had  12  or  14  witnesses  there  for  that  purpose. 
The  court  then  announced  that  7  were  suflQlcient  and  the 
number  w^as  limited  accordingly.  The  state  made  no  at- 
tempt to  contradict  or  explain  this  testimony.  The  defend- 
ant's reputation  for  honesty  must  be  considered  aB  estab- 
lished by  this  evidence. 

5.  The  court  directed  the  jury  to  find  the  defendants 
not  guilty  under  the  first  count,  and  instructed  them  that 
a  material  allegation  of  the  second  count  is:  ^^That  de- 
fendants, Michael  Egan,  Sr.,  and  John  Egan,  then  and 
there  being,  did  then  and  there  unlawfully  and  feloniously 
receive  and  take  into  their  possession  the  nmre  described  in 
the  information;"  that  the  mare  was  stolen  with  intent 
to  defraud  the  owner;  and  "that  defendants  then  and  there 
knew  that  said  mare  had  been  stolen."  Also,  "If  you  are 
satisfied  from  the  evidence,  beyond  a  reasonable  doubt,  of 
the  truth  of  each  one  and  aJl  of  the  foregoing  material  al- 
legations of  the  second  count  of  the  information,  then  you 
should  find  the  defendants  guilty  as  charged  therein."  It 
is  contended  that  this  instruction  is  erroneous  in  that  it 
does  not  tell  the  jury  that  the  defendant  must  have  received 
the  property  with  intent  to  defraud  the  owner.    The  inten- 

97Neb.47 
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tion  to  defraud  the  owner  of  his  property  is  of  course  the 
gist  of  the  offense.  In  Qoldi^herry  v.  State,  66  Neb.  312, 
329,  the  court  in  one  of  its  instructions  told  the  jury: 
"The  buying  and  receiving,  knowing  them  to  have  been 
stolen,  is  the  material  part;  and  if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendants 
bought  or  received  the  mule,  or  horses,  or  any  of  them, 
from  any  person  whatsoever,  knowing  them  to  have  been 
stolen,  then  you  should  find  the  defendants  guilty  as 
charged."  This  waB  held  to  be  reversible  error  because  it 
did  not  include  the  element  of  intent  to  defraud  the  owner. 
This  instruction  in  the  case  at  bar  has  the  same  defect  and 
was  peculiarly  dangerous  in  the  condition  of  this  evidence. 
6.  It  was  contended  in  behalf  of  the  defendant  that  this 
mare  was  taken  by  Mr.  Hanna  upon  trial,  and  that  the 
ownership  of  the  property  had  never  been  transferred  to 
Mr.  Hanna.  Mr.  Hanna  testified  that  he  took  the  mare 
upon  trial,  and  that  afterwards,  having  become  satisfied, 
concluded  to  keep  her,  and  that  the  price  agreed  upon,  in 
case  he  concluded  to  keep  her  was  |70,  and  that  he  had 
made  payments  in  small  amounts  from  |1  to  fS  each  from 
time  to  time;  and  Mrsl  Hanna  also  testified  to  payments 
made  by  her  husband  on  account  of  the  purchase  of  the 
mare.  After  the  plaintiff  had  rested,  Michael  Egan,  Jr.^ 
testified  that  the  price  was  agreed  upon  between  them,  and 
that  Mr.  Hanna  took  the  mare  upon  trial,  and  had  never 
closed  the  agreement,  and  had  never  made  any  payments 
except  certain  small  items  of  charges  that  Mr.  Hanna  had 
against  him  for  shaving  him  from  time  to  time.  Of  course 
the  question  as  to  payments  made  by  Mr.  Hanna  w^as  a 
very  material  question,  and,  after  the  defendant  had  rested, 
the  state  offered  further  evidence  in  regard  to  such  pay- 
ments. This  was  objected  to  as  not  proper  rebuttal  testi- 
mony. But  the  objection  was  o^^erruled,  and  Mr.  Hanna 
was  called  as  a  witness  and  produced  a  memorandum  book 
in  which  he  testified  that  he  made  entries  of  the  paym^its 
on  account  of  the  purchase.  After  he  testified,  a  leaf  of  the 
memorandum  book  containing  the  entries  was  offered  in 
evidence,  and  was  objected  to  on  the  ground  that  it  was 
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incompetent  The  objection  was  overruled  and  the  state- 
ment was  received  in  evidence  containing  entries  of  pay- 
ments to  Mr.  Egan  in  small  amounts.  There  was  no  evi- 
dence that  this  book  was  a  book  of  original  entries  of  gen- 
eral accounts,  or  otherwise  competent  as  evidence  under 
the  statute.  Evidence  of  the  sale  of  the  mare  to  Mr.  Hanna 
and  of  payments  made  by  him  thereon  was  of  course  ma- 
terial upon  the  question  of  ownership  of  the  property  and 
should  have  been  offered  in  chief  by  the  state.  In  any  view 
of  the  case,  this  memorandum  was  not  competent  evidence, 
and  was,  under  the  condition  of  the  evidence,  highly  preju- 
dicial to  the  defendant. 

The  nature  of  this  charge  and  the  character  of  the  evi- 
dence required  that  the  defendant's  rights  should  be  care- 
fully protected.  The  prosecution  was  vigorous;  the  prose- 
cuting attorney  was  not  always  as  careful  of  the  rights 
of  defendant  as  the  interests  of  the  state  demand.  We  can- 
not find  from  this  record  that  the  defendant  has  not  been 
prejudiced  by  the  rulings  of  the  court  and  the  instruction 
complained  of.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded. 


Bbvbrsbd. 


MoBRissBY,  C.  J.,  not  sitting. 
Hamrr,  J.,  concurs  in  conclusion. 


W.  E.  Winterringer,  appellant,  v.  C.  O.  Sellen  et  al., 

APPELLEES. 

Filed  Febbuabt  12,  1916.    No.  18,827. 

L  AppMl:  Bkixts.  It  is  the  duty  of  counsel  In  briefing  a  case  for  this 
court  to  comply  with  the  rules,  and  so  assist  the  court  in  the  ready 
transaction  of  its  business.  If  they  fail  to  do  so,  the  court  will 
still  correct  any  manifest  error  observed  in  the  record,  which  is  of 
such  a  nature  as  to  have  probably  caused  a  miscarriage  of  Justice. 

2.  Intoxicating  Liquors:  License:  Application:  Requisites:  Pboof.  In 
an  application  for  a  liquor  license,  the  petition  must  state  the 
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matters  prescribed  by  the  statute,  and  must  be  signed  by  the 
requisite  number  of  resident  freeholders.  If  a  remonstrance  is 
filed  denying  the  allegations  of  the  petition,  the  burden  of  proof 
is  upon  the  applicant  to  establish  those  allegations.  It  is  not  re- 
quired to  establish  the  ownership  of  real  estate  for  each  of  the 
petitioners,  as  In  cases  of  trial  of  titles. 

3.  ;— :  :  Fbeeholoebs:  PROor.  In  such  case,  when  the  re- 
monstrants deny  that  any  of  the  petitioners  are  freeholders,  and 
refuse  to  admit  the  qualifications  of  those  in  regard  to  whom  there 
is  in  fact  no  question,  the  signers  may  be  called  as  witnesses,  and 
if  a  signer  of  the  petition  testifies  orally  that  he  is  the  owner 
in  good  faith  of  certain  specified  real  estate  in  the  village,  and 
in  possession  thereof,  such  testimony  is  prima  facie  evidence  that 
he  is  a  freeholder. 


4.   :  :  :  .    Resident  freeholders,  counted  on 

the  petition  or  for  the  purpose  of  making  a  larger  number  of 
signers  necessary  in  a  village  of  less  than  60  freeholders,  must 
own  real  estate  in  the  village  in  good  faith.  If  a  small  tract 
of  land  is  conveyed  to  several  persons  for  the  purpose  of  qualifying 
them  as  freeholders  in  petitioning  for  license,  or  for  the  purpose 
of  preventing  the -granting  of  license,  such  persons  are  not  thereby 
qualified  as  freeholders,  within  the  meaning  of  the  statute. 

5.   :   :    BuBDEN  of  Proof:    Ordinance.     When  a  remon- 

stance  duly  filed  with  the  village  board  specifically  alleges  that 
there  is  no  ordinance  of  the  village  authorizing  the  issuing  of  a 
license,  the  burden  is  upon  the  applicant  to  prove  the  existence  of 
such  ordinance,  and  without  such  evidence  no  license  can  be 
granted. 

Appeal  from  the  district  court  for  Wayne  county: 
Anson  A.  Welsh,  Judge.    Affirmed, 

Kingsbury  d  Hendrickson,  for  appellant. 

A.  R.  Davis  and  Fred  S.  Berry,  contra. 

Sedgwick,  J. 

This  appellant  applied  to  the  village  board  of  the  vil- 
lage of  Sholes,  in  Wayne  county,  for  a  liquor  license.  A 
remonstrance  was  filed,  a  hearing  had,  a  large  amoont  of 
evidence  taken,  and  the  board  granted  the  license.  The 
remonstrants  appealed  to  the  district  court  for  that  county, 
and  upon  trial  in  that  court  the  decision  of  the  village 
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board  was  reversed  and  the  license  canceled.  The  appli- 
cant has  appealed  to  this  court. 

The  appellant  has  not  complied  with  the  rules  of  this 
court  in  the  preparation  of  his  brief.  He  has  not  given 
us  the  assistance  which  he  might  and  should  have  given  us. 
He  has  practically  disregarded  rule  12.  He  relies  upon  the 
insufl&ciency  of  the  evidence  to  sustain  the  verdict,  and  has 
presented  us  with  a  record  of  more  than  400  sheets  of  evi- 
dence. There  is  no  attempt  to  refer  "with  particularity 
by  question  and  page  to  the  evidence  in  the  record  sup- 
porting the  contention  made,"  nor  to  state  separately  "the 
propositions  of  law  relied  upon  as  necessarily  involved  in 
the  decision  of  the  case  ♦  ♦  ♦  numbered  and  separately 
stated,  concisely  and  without  argument  or  elaboration,  and 
authorities  relied  upon  as  supporting  them  ♦  ♦  ♦  cited 
with  each  proposition,  respectively."  His  argument  does 
not  follow  his  brief  "distinct  therrfrom." 

He  presents  one  proposition  of  law  with  some  degree  of 
compliance  with  the  rule,  and  we  have  therefore  examined 
that  proposition  with  usual  care.  He  says  that  the  trial 
court  decided  "that,  because  the  petitioners  had  not  intro- 
duced the  deeds  in  evidence,  we  failed  to  proine  that  the  pe- 
titioners were  freeholders."  He  does  not  refer  us  to  the 
part  of  the  record  that  contains  such  a  decision;  but,  as 
that  question  appears  to  be  involved  in  the  case  and  is 
presented  in  both  briefs,  it  appears  to  call  for  determina- 
tion. 

The  petition  for  license  is  jurisdictional.  It  must  state 
the  matters  prescribed  by  the  statute,  and  must  be  signed 
by  the  requisite  number  of  resident  freeholders.  If  a  re- 
monstrance is  filed  denying  the  allegations  of  the  petition, 
the  burden  of  proof  is  upon  the  applicant  to  establish  those 
allegations.  The  petition  in  this  case  contains  the  neces- 
sary allegations.  The  remonstrance  denies  generally  all  of 
the  allegations  in  the  petition.  It  then  specifically  denies 
each  of  those  allegations,  and  denies  that  the  purported  sig- 
natures appearing  on  the  petition  and  application  are  genu- 
ine, and  that  any  of  the  persons  whose  names  appear  on  the 
petition  are  i-esident  freeholders  of  the  village.   It  also  de- 
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nies  other  jurisdictional  matters.  The  applicant  contends 
that  the  evidence  in  this  record  shows  that  there  were  only 
18  resident  freeholders  in  the  village,  and,  as  the  statute 
provides  that  when  there  are  lees  than  60  resident  freehold- 
ers in  the  village  a  majority  thereof  shall  be  sufficient  as 
signers  of  the  petition,  in  this  case  10  signers  of  the  peti- 
tion would  be  sufficient.  Without  determining  whether  the 
proper  construction  of  the  statute  is  that  so  small  a  num- 
ber of  petitioners  is  sufficient  to  justify  the  granting  of  a 
saloon  license  in  a  village,  we  will  examine  the  question 
of  law  which  the  applicant  presents.  When  there  are  60 
resident  freeholders  in  a  village,  which  is  generally  the 
case,  there  must  be  at  least  30  signers  of  the  petition. 
If  it  is  necessary  to  establish  the  ownership  of  real  estate 
for  each  one  of  these  petitioners  in  the  manner  usually  fol- 
lowed when  titles  are  in  dispute,  the  record  would  become 
very  large,  as  is  the  record  in  this  case,  and  the  expense  of 
the  litigation  would  be  proportionately  increajsed.  The  dif- 
ficulties of  the  trial  would  also  be  increased  and  the  labor 
of  the  courts  upon  appeal.  Fair  dealing  upon  the  part  of 
the  remonstrants  would  dictate  that  they  should  admit  of 
the  qualifications  of  those  signers  who  are  clearly  quali- 
fied, and  should  specify  with  particularity  in  their  remon- 
strance the  names  of  those  signers  whose  qualifications 
they  intend  to  contest  and  the  ground  of  such  contest.  If 
it  is  said  that  the  proceedings  before  a  village  board,  being 
before  an  administrative  body,  are  not  expected  to  be  for- 
mal and  accurate,  it  must  also  be  conceded  that  the  rules 
of  evidence  are  not  applied  with  the  same  strictness  as  in 
courts  of  justice.  Even  in  the  courts,  when  questions  of 
title  are  not  directly  involved,  the  rule  requiring  the  best 
possible  evidence  is  relaxed,  and  in  many  cases  it  is  per- 
mitted to  introduce  oral  evidence  of  ownership  and  posses- 
sion. 

We  think  that  when,  as  in  this  case,  the  remonstrance 
contains  only  a  general  denial  of  the  qualifications  of  any 
and  all  of  the  signers  of  the  petition,  those  signers  may  be 
called  as  witnesses,  and  when  a  signer  of  the  petition  testi- 
fies that  he  is  the  owner  in  good  faith  of  certain  specified 
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real  estate  in  the  village,  and  in  possession  thereof,  such 
testimony  is  sufiELcient  prima  facie  evidence  that  he  is  a 
freeholder.  The  brief  of  the  applicant  famishes  us  but 
very  little  assistance  in  analyzing  this  evidence  to  deter- 
mine which  of  these  signers  are  and  which  are  not  qualified. 
The  brief  of  the  remonstrants  assumes  that  the  law  is  that 
no  evidence  is  competent  to  show  that  these  signers  are 
freeholders  except  the  best  possible  evidence  of  title  to  real 
estate.  The  evidence  which  he  refers  to  in  the  record  shows 
that  very  few  of  these  signers  produced  their  title  deeds; 
but,  as  we  have  already  said,  oral  evidence  of  ownership 
and  possession  was  competent  under  the  issues  in  this  case. 

The  applicant,  in  support  of  his  contention  that  there 
are  but  18  resident  freeholders  in  the  village,  contends  that 
the  remonstrants  fraudulently  conveyed  real  estate  to  a 
number  of  citizens  for  the  purpose  of  increasing  the  num- 
ber of  resident  freeholders.  It  appears  that  one  of  the 
remonstrants,  who  was  greatly  interested  in  preventing  the 
issuing  of  a  license,  while  the  application  was  pending  be- 
fore the  board,  conveyed  to  11  or  12  individuals  an  unim- 
proved village  lot.  He  testified  that  he  sold  the  lot  to  these 
individuals  for  a  tennis  ground  at  an  agreed  price  of  |200 ; 
that  some  of  them  paid  their  proportion  in  cash  upon  deliv- 
a*y  of  the  deed,  others  gave  their  promissory  notes,  and  to 
several  of  them,  among  whom  was  a  near  relative  of  his  re- 
siding in  his  family,  he  donated  an  undivided  interest. 

We  have  frequently  held  that  the  conveyance  of  real 
estate  to  a  number  of  individuals  to  enable  them  to  become 
signers  upon  the  applicant's  petition  would  not  constitute 
such  persons  as  freeholders,  within  the  meaning  of  the  stat- 
ute. Of  course,  the  same  rule  should  be  applied  to  the  re- 
monstranta  The  object  of  the  statute  is  to  exclude  tran- 
sient persons  who  are  without  substantial  interest  in  the 
matter,  and  to  leave  the  final  authority  for  authorizing  sa- 
loons in  the  village  to  i>ermanent  residents  who  have  sub- 
stantial interest  in  the  public  welfare.  When  a  small  and 
not  very  valuable  tract  of  land  is  conveyed  to  a  large  num 
her  of  persons,  instead  of  conveying  to  a  trustee  for  such 
purpose,  and  this  conveyance  is  made  while  the  contest  i^ 
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pending,  and  it  is  immediately  insisted  by  those  who  are 
opposing  the  license  that  the  grantees  in  such  deed  must  be 
counted  as  freeholders  for  the  purpose  of  preventing  the 
granting  of  a  license,  the  transaction  would  seem  to  come 
within  the  principle  that  has  so  frequently  been  applied  to 
prevent  the  granting  of  a  license  upon  the  petition  of  such 
signers.  Some  of  the  grantees  in  this  deed,  it  is  claimed, 
were  already  freeholders  of  the  village,  and  others  were 
nonresidents;  but  they  appear  to  have  all  been  opposed  to 
the  granting  of  the  license  and  to  have  assisted  in  contest- 
ing the  same.  It  is  difficult  to  ascertain  from  this  record 
how  many  resident  freeholders  there  are  in  the  village. 
Counsel  have  limited  their  efforts  upon  this  question  to 
the  inquiry  whether  the  grantees  in  this  deed  were  thereby 
qualified  as  freeholders,  and  ihave  not  in  other  respects 
given  us  much  assistance  in  the  examination  of  this  rec- 
ord. 

The  remonstrants  urged  several  grounds  in  support  of 
the  decision  of  the  trial  court,  and,  among  them,  it  is  con- 
tended that  there  was  no  ordinance  of  the  village  author- 
izing the  granting  of  a  license.  The  remonstrance  filed 
with  the  board  specifically  allied  that  there  was  no  such 
ordinance,  and  now  it  is  contended  that  there  is  no  evi- 
dence in  this  record  tending  to  show  that  such  ordinance 
waa  ever  enacted.  It  has  frequently  been  held  that  such 
ordinance  is  necessary,  and  that  the  village  board  are  with- 
out jurisdiction  to  grant  a  license  in  its  absence.  When 
it  is  specifically  alleged  in  the  remonstrance  that  no  such 
ordinance  existed,  it  devolves  upon  the  applicant  to  fur- 
nish prima  facie  evidence,  at  least,  of  the  existence  of  such 
an  ordinance.  The  applicant  has  not  referred  us  to  any 
such  evidence  in  this  record,  and  we  have  not  obserT^ed 
any. 

The  evidence  is  not  sufficient  to  justify  the  issuing  of  a 
license,  and  the  judgment  of  the  trial  court  is  therefore 

Affiemdd. 

MoRRissEY,  C.  J.,  not  sitting. 
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Rose,  J.,  dissenting. 

I  dissent  from  all  of  the  opinion  except  what  relates  to 
the  affirmance.  The  judgment  of  the  district  court  is  af- 
firmed on  the  sole  ground  that  there  is  no  proof  of  an 
ordinance  authorizing  the  issuance  of  a  license.  If  this 
ruling  is  correct,  nothing  else  is  essential  to  a  decision  on 
the  merits  of  the  appeal.  All  other  expressions  in  the 
opinion  of  the  majority  are  dicta-  They  are  not  binding  as 
precedents.  They  obscure  or  confuse  former  decisions.  Lit- 
igants with  undetermined  controversies  are  entitled  to  the 
time  devoted  to  the  preparation  and  the  consideration  of 
dicta.  The  public  expense  incident  to  the  preparation,  con- 
sideration and  publication  of  opinions  not  necessary  to  a 
decision  should  be  avoided.  The  official  reports  of  decisions 
should  not  be  incumbered  by  extraneous  matter.  In  the 
future  the  supreme  court  should  not  be  embarrassed  by 
expressions  of  opinion  not  necessary  to  a  decision  in  a 
former  case.  Owing  to  a  statute  requiring  reiteration  of 
settled  principles  of  law,  opinions  have  already  been  multi- 
plied beyond  reason. 

The  opinion  of  the  majority,  as  I  understand  it,  contains 
dicta  at  variance  with  rules  of  law  deliberately  announced 
by  a  unanimous  court.  A  practice  essential  to  the  dis- 
patch of  judicial  business  requires  an  appellant  to  spe- 
cifically point  out  the  errors  of  which  he  complains.  In 
my  judgment  there  has  been  an  attempt  in  the  opinion  of 
the  majority  to  modify  this  rule  by  a  dictum,  and  the 
method  of  proving  that  petitioners  for  a  license  are  free- 
holders has  been  questioned,  if  not  unsettled.  Swihart  v. 
Hansen,  76  Neb.  727 ;  Starkeij  v.  Palm,  80  Neb.  393 ;  Rosen- 
herg  v.  Rohrer,  83  Neb.  469.  The  dictum  relating  to  the 
duty  of  remonstrants  to  admit  the  qualification  of  known 
resident  freeholders  is  contrary  to  the  following  doctrine 
announced  in  Swihart  v.  Hansen,  76  Neb.  727:  "Where 
the  qualifications  of  the  signers  to  a  petition  for  the  sale 
of  liquor  are  put  in  issue  by  a  remonstrance,  the  burden  is 
upon  the  applicant  to  show  by  competent  evidence  that  the 
petitioners  do  possess  the  qualifications  required."  To 
the  same  effect :    Rosenberg  v.  Rohrer,  83  Neb.  469.    If  the 
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dictum  in  the  fourth  paragraph  of  the  lE^Uabus  implies  that 
remouBtrants  must  be  freeholders^  it  is  at  variance  with  the 
former  opinion  holding:  "Under  section  3,  chapter  50, 
Compiled  Statutes,  the  right  to  protest  or  remonstrate 
against  the  issuance  of  a  license  is  not  confined  to  resi- 
dents of  the  ward  or  Tillage  where  the  intoxicating  liquors 
are  sought  to  be  sold."  Somers  v.  Ylazney,  64  Neb.  383. 
I  cannot  concur  in  dicta  thus  changing  or  modifying  or  in- 
directly overruling  former  decisions 

Letton,  J.,  concurs  in  the  dissent. 


Statb,  ex  BEL.  Joseph  B.  Britt,  appellant,  v.  Sigbl 

MATSON    BT  AL.,  APPEIiLEES. 
Filed  Febbuabt  26,  1915.    No.  18,586. 

1.  Scbools  and  Bebool  IMstrleta:  Bonds:  Submission  or  Pbopobhidk  foe 
Issuance.  "A  proposition  of  a  school  district  to  issue  bonds  must 
be  submitted  separate  and  distinct  from  any  other  that  is  not 
germane  thereto."    State  v.  Barton,  91  Neb.  389. 

2.  :  Schocnchoube:  Selection  of  Site.  Held^  that  under  sec- 
tion 6737,  Rev.  St.  1913,  the  selection  of  a  building  site  for  a 
schoolhouse  can  be  made  only  by  the  electors  of  the  district  at  a 
district  ireeting,  by  a  vote  of  two-thirds  of  the  qualiHed  electors 
present 

3.  Mandamus:  Inconsistent  Relief.  A  peremptory  writ  of  mandamus 
will  not  issue  to  compel  the  doing  of  an  act  inconsistent  with  the 
petition  and  inconsistent  with  the  aLternatiye  writ 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLAED  E.  Stew^art,  Judgb.    Reversed  and  dismissed. 

A.  G.  Wolfenbarger  and  H.  8.  Lower,  for  appellant 

Morning  &  Ledwith,  contra. 

MORRISSBY,  C.  J. 

This  was  an  application  for  a  writ  of  mandamus  ad- 
dressed to  the  district  court  for  Lancaster  county.    The 
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writ  was  issued,  but  not  in  the  form  prayed,  and  both  par- 
ties appealed.  The  respondents  are  the  officers  of  school 
district  No.  139  of  Lancaster  county,  a  district  not  in  a  city 
of  the  metropolitan  class,  and  the  relator  was  an  elector  of 
said  district  February  26,  1914,  there  was  filed  with  the 
respondents  a  petition  signed  by  more  than  one-third  of 
the  legal  voters  of  the  district  "suggesting  that  a  vote  be 
taken  for  or  against  the  issuing  of  bonds  of  said  school 
district,  *  ♦  ♦  to  purchase  lots  Nos.  27,  28,  29,  30,  31, 
32,  33,  34,  Hillcrest  addition  to  the  village  of  Bethany 
Heights,  Nebraska,  and  to  build  thereon  a  school  building 
and  to  fully  equip  the  same  with  heat,  light,  water,  sew- 
erage and  furniture,"  The  respondents  declined  to  issue  a 
call  to  submit  that  question  to  the  voters  of  the  district, 
and  an  alternative  writ  was  issued  directing  the  perform- 
ance of  the  acts  as  prayed  in  the  petition,  or,  on  failure 
to  obey  the  order,  to  appear  and  show  cause. 

Three  of  the  respondents  answered  and  showed  that  they 
had  at  all  times  been  ready  and  willing  to  grant  the  prayer 
of  the  petition,  but,  being  less  than  a  majority  of  the  board 
and  the  other  members  refusing  to  call  the  election,  as 
prayed,  they  were  powerless  to  act  The  other  respond- 
ents answered,  admitting  their  official  positions,  the  filing 
of  the  petition,  that  it  contained  the  names  of  more  than 
one-third  of  the  l^al  vx)ters  of  the  district,  etc. ;  but  denied 
that  the  act  sought  to  be  enforced  by  this  proceeding  was 
a  duty  required  of  them  by  law.  They  alleged  that  school 
district  No.  139  adjoins  another  school  district,  and  that 
a  number  of  families  residing  in  this  adjoining  school  dis- 
trict had  been  set  over  into  district  No.  139  under  section 
6942,  Rev.  St.  1913,  and  tliat  the  parents  of  these  children 
are  qualified  voters  in  said  district  on  all  school  questions, 
except  the  issuance  of  bonds;  that  the  district  now  has  a 
school  site  with  a  schoolliouse  thereon,  and  that  the  pres- 
ent site  is  nearer  the  geographical  center  of  the  district, 
and  of  the  population  thereof,  than  the  site  proposed  in 
the  petition  for  the  bond  election ;  that  the  proposition  to 
purchase  a  new  school  site  should  be  separately  stated, 
and  that  the  proposition  should  not  designate  any  par- 
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ticular  property,  but  the  district  should  be  left  free  to 
negotiate  for  a  new  school  site  upon  the  most  advantageous 
terms,  and  left  free  to  select  the  location  which  two-thirds 
of  the  legal  voters  of  the  district,  including  those  outside 
the  district,  but  legally  entitled  to  vote,  should  select; 
that  two  propositions  are  combined  in  one,  and  that  it  is 
impossible  for  voters  to  vote  for  or  against  either  propo- 
sition without  voting  for  or  against  the  other;  that  the 
petition  as  presented  was  not  in  such  form  as  would  au- 
thorize the  calling  of  an  election  as  prayed.  A  peremp- 
tory WTit  was  issued,  but  not  in  the  form  or  substance  of 
the  alternative  writ.  The  court  found  that  the  selection  of 
a  specific  building  site  for  a  schoolhouse  can  be  made  only 
by  the  electors  at  a  school  district  meeting,  and  cannot  be 
legally  submitted  to  the  electors  at  a  bond  election,  and  in 
this  conclusion  w^e  agree.  It  further  found  ^^hat  at  the 
time  of  the  commencement  of  this  action  it  was  the  duty 
of  the  school  board  of  district  139  to  call  an  election  and 
to  submit  to  the  qualified  electors  the  question  of  voting 
for  or  against  the  issuing  of  bonds  of  said  district  in  the 
amount  of  f25,000  for  the  purpose  of  purchasing  a  build- 
ing site  and  for  the  construction,  equipment,  including 
heat,  light,  water,  sewerage  and  furniture,  and  furnishing 
of  a  school  building  or  schoolhouse,"  and  allowed  a  per- 
emptory vvTit  directing  that  the  school  district  officers  is- 
sue a  call  for  an  election  according  to  said  finding,  and 
taxed  the  costs  to  the  respondents,  as  members  of  the 
school  board.  The  relator  and  respondents  have  sepa- 
rately and  severally  excepted  and  appealed. 

The  school  district  had  a  site.  The  effect  of  this  bond 
election,  if  the  proposition  carried,  would  be  the  purchase 
of  a  new  site  and  the  transfer  of  the  school  thereto  without 
giving  the  voters  of  the  district  an  opiK)rtunity  to  vote  on 
the  question  as  provided  by  the  statute.  It  is  stipulated 
that  not  less  than  two  families  had  been  transferred  from 
the  adjoining  district  to  district  No.  139  for  school  pur- 
poses. The  parents  and  guardians  of  these  children  were, 
under  section  6942,  Rev.  St.  1913,  entitled  to  vote  upon  all 
school  matters  except  that  of  issuing  bonds.    Section  6T37, 
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Rev.  St  1913,  provides  a  method  of  changing  the  school 
site,  and  it  is  evident  that  the  legislature  did  not  intend 
that  the  school  site  might  be  changed  in  any  other  way. 
The  method  undertaken  under  these  proceedings  is  a  clear 
evasion  of  this  section  of  the  statute  and  is  in  violation 
of  the  rights  of  the  voters  who  were  entitled  to  vote  upon 
this  question  alone,  and  it  would  effectually  disfranchise 
those  electors  transferred  from  the  other  district  who  are 
not  entitled  to  a  vote  upon  the  issuance  of  bonds. 

The  court  could  not  split  up  the  relators'  cause  of  ac- 
tion, nor  could  it  issue  a  peremptory  writ  differing  in 
terms  from  the  alternative  writ.  "The  peremptory  writ 
of  mandamus,  which  has  been  likened  to  an  execution, 
should  conform  strictly  to  the  command  of  the  alternative 
writ"    Laflin  v.  State,  49  Neb.  614. 

There  are  a  number  of  other  issues  raised,  but  as  those 
discussed  dispose  of  the  case  it  is  unnecessary  to  comment 
upon  them. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  dismissed  at  the  costs  of  the  relator. 

Reversed  and  dismissed. 

Letton,  Fawcbtt  and  Hameb,  JJ.,  not  sitting. 


Stephen  H.  Richardson,  appellee,  v.  Howard  W. 
Johnson  bt  al.,  appellants. 

Fii£D  Febeuabt  26,  1916.     No.  18,024. 

Wills:  Estate  of  Wife:  Rights  of  Husband.  In  tbis  state  the 
wife  cannot  lawfully  dispose  of  her  real  estate  by  will  so  as  to 
deprive  her  husband  of  the  interest  given  him  by  chapter  17,  Rev. 
St.  1913. 

:  :  Right  of  Election.    Where  a  married  woman  by 

her  will  makes  a  provision  for  her  husband  of  a  less  estate  than 
is  provided  for  him  by  the  chapter  above  mentioned,  he  may  re- 
nounce the  provisions  of  the  will  and  elect  to  take  the  estate 
given  him  by  law. 
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3.  :  !  SuFFiciENCT  OF  EiMCTiov.  In  making  his  elec- 
tion, no  particular  form  of  words  is  required,  and  if  It  clearly 
appears  from  the  writing  filed  by  him  in  the  county  court  that 
he  refuses  to  take  the  provisions  made  for  him  by  the  will  and 
elects  to  take,  have  and  receive  the  part  of  the  estate  which  is 
given  him  by  the  laws  of  the  state  of  Nebraska,  this  will  constitute 
a  sufilcient  election. 

Appeal  from  the  district  court  for  Clay  county :  Leslie 
G.  HuEO,  Judge.    Affirmed. 

A,  C.  Epperson,  for  appellants. 

P.  E,  Boslaughy  contrd, 

L.  E.  Cottle,  guardian  ad  litem. 

Barnes,  J. 

This  appeal  requires  a  construction  of  some  of  the  pro- 
visions of  chapter  17,  Rev.  St.  1913.  It  appears  that  Emily 
D.  Johnson,  a  resident  of  Clay  county,  Nebraska,  in  the 
year  1903,  made  a  will  by  which  she  devised  the  net  pro- 
ceeds of  certain  real  estate  situated  in  Clay  and  Lancas- 
ter counties  to  Stephen  H.  Richardson,  during  his  life,  he 
being  her  husband  at  the  time  of  her  death,  with  the  re- 
mainder over  to  Howard  W.,  Alida  May,  Charles,  Everett 
R.,  and  Agnes  Johnson,  her  grandchildren  by  a  deceased 
daughter,  who  was  her  only  child.  On  the  31st  day  of 
December,  1910,  the  testatrix  departed  this  life,  and  her 
will  was  duly  admitted  to  probate  by  the  county  court  of 
Clay  county  on  February  27,  1911.  On  April  1,  1911, 
plaintiff  Richardson  filed  a  writing  in  the  county  court, 
refusing  to  take  under  the  provisions  of  the  will,  and  elect- 
ing to  take  the  share  of  the  estate  of  the  testatrix  given  him 
by  the  laws  of  this  state.*  Thereafter  he  commenced  an 
action  in  the  district  court  for  Clay  county  to  partition 
the  said  real  estate.  Issues  were  joined,  and  by  an  agree- 
ment of  the  parties  a  jury  was  waived  and  the  cause  was 
tried  to  the  court.  It  was  stipulated  that  the  debts,  lia- 
bilities of  the  estate,  and  the  expenses  of  the  administra- 
tion had  been  paid  and  the  estate  had  been  duly  adminis- 
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tered.  The  trial  resulted  in  a  judgment  for  the  plaintiff, 
and  the  defendants  have  appealed. 

It  is  contended  by  appellants  that  the  plaintiff  has  no 
power  or  right,  as  the  widower  of  Emily  D.  Richardson,  to 
renounce  the  provisions  of  the  will  in  his  favor  and  take 
and  have  the  part  of  the  estate  of  his  deceased  wife  which 
he  would  have  taken  and  received  if  she  had  died  intestate. 
It  is  also  contended  that,  if  this  right  existed  in  favor  of 
the  plaintiff,  then  the  writing  filed  by  him  is  insufficient 
to  constitute  a  refusal  and  an  election. 

Section  1265,  Rev.  St.  1913,  provides:  "When  any  per- 
son shall  die,  leaving  a  husband  or  wife  surviving,  all  the 
real  estate  of  which  the  deceased  was  seized  of  an  estate 
of  inheritance  at  any  time  during  the  marriage,  or  in  which 
the  deceased  was  possessed  of  an  interest  either  legal  or 
equitable  at  the  time  of  his  or  her  death,  which  has  not 
been  lawfully  conveyed,  ♦  ♦  ♦  which  has  not  been  sold 
under  execution  or  judicial  sale,  and  which  has  not  been 
lawfully  devised,  shall  descend  subject  to  his  or  her  debts 
and  the  rights  of  homestead  in  the  manner  following: 
*  *  *  Third.  One-half  to  the  husband  or  wife,  if  the 
survivor  is  the  parent  of  all  the  children  of  the  deceased 
and  there  be  only  one  child  or  the  issue  of  a  deceased  child, 
surviving." 

This  section  was  construed  in  Gdster  v.  Estate  of  Qaster, 
92  Neb.  6,  where  it  was  said :  "A  husband  cannot  lawfully 
devise  his  real  estate  or  lawfully  dispose  of  his  personal 
property  by  will  so  as  to  deprive  his  wife  of  all  interest 
therein  given  by  the  said  act.  Laws  1907,  ch.  49.  If  a 
married  man  by  his  will  disposes  of  all  his  property,  real 
and  personal,  to  others,  and  gives  nothing  to  his  wife,  she 
will  be  entitled  to  take  the  distributive  share  given  her  by 
the  statute  as  though  he  had  died  intestate."  In  the  body 
of  the  opinion  it  was  said :  ^The  first,  and  perhaps  one  of 
the  most  prominent,  difficulties  in  the  construction  of  this 
act  is  that,  in  defining  the  rights  of  the  husband  or  wife 
in  the  properly  of  the  deceased  spouse,  the  statute  con- 
tains the  expression,  *not  lawfully  devised,'  in  the  case  of 
real  estate,  and  *not  lawfully  disposed  of  by  will,*  in  the 
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case  of  personal  property.  *  *  *  In  this  case  the  de- 
ceased devised  all  of  his  property,  but  made  no  provision 
for  his  widow.  She  insists  that  she  ought  to  share  in  the 
property  as  though  there  was  no  will.  The  statute  says 
that,  when  the  real  estate  is  not  lawfully  devised,  she  may 
do  so.  We  are  asked  to  hold  that  the  property  was  law- 
fully devised,  and  that  therefore  the  provision  of  the  stat- 
ute giving  her  a  distributive  share  in  the  propwty  has  no 
application.  *  *  *  If  the  property  which  by  this  stat- 
ute is  given  to  the  surviving  spouse  cannot  be  lawfully  de- 
vised to  others,  the  principal  diflSculty  in  construing  the 
statute  disappears."  It  was  further  said  in  the  opinion: 
"It  is  wholly  inconsistent  with  the  idea  that  the  right  can 
be  defeated  by  will.  It  recites  the  right  of  a  married  man 
or  woman  in  the  property  of  his  or  her  spouse,  provides 
in  express  terms  how  that  right  may  be  barred,  and  ex- 
cludes the  power  to  bar  that  right  by  will." 

Section  1270,  Rev.  St  1913,  provides  that  a  surviving 
husband  or  wife  can  be  excluded  from  participating  in  the 
estate  of  a  deceased  spouse  by  an  antenuptial  contract 
made  in  lieu  of  the  right  of  inheritance. 

Section  1271,  Rev.  St.  1913,  provides:  "If  any  real  es- 
tate be  devised  by  a  deceased  husband  or  wife  to  the  sur- 
viving husband  or  wife  of  such  deceased  person,  or  other 
provision  be  made  for  him  or  her  in  the  last  .will  and  testa- 
ment of  such  deceased  person,  he  or  she  shall  be  entitled  to 
his  or  her  election  to  take  the  lands  so  devised,  or  the  pro- 
vision made  for  him  or  her  in  the  last  will  and  testament  of 
such  deceased  husband  or  wife,  or  to  take  by  inheritance, 
descent  and  distribution  the  interest  in  the  estate  of  the 
deceased,  provided  by  law." 

The  chapter  of  the  Revised  Statutes  from  which  the  fore- 
going quotations  are  taken  is  complete  and  comprehensive. 
By  its  provisions  the  husband  and  wife  are  placed  upon 
exact  equality  as  to  the  rights  of  each  in  the  property  of 
the  other.  The  nature,  extent  and  limitation  of  the  rights 
of  the  surviving  spouse,  whether  widow  or  widower,  are 
exactly  the  same,  and  the  law  applicable  to  one  is  equally 
controlling  as  to  the  other. 
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In  In  re  Estate  of  Strahan,  93  Neb.  828,  it  waB  said  by 
SedgT\- ick,  J.,  in  his  concurring  opinion :  "The  title  of  the 
present  act  is  'An  act  to  provide  for  succession  to  the  es- 
tates of  decedents  and  to  repeal  (sections  named).'  Under 
this  act  the  husband  and  wife  are  placed  upon  exact  equal- 
ity as  to  the  rights  of  each  in  the  property  of  the  other. 
*  *  *  But  now  the  husband  succeeds  to  property  of 
his  deceased  wife  a£  the  wife  does  to  property  of  her  de- 
ceased husband.  The  policy  of  our  law,  as  dcT^eloped  by 
legislation  from  time  to  time,  has  been  more  and  more  to 
place  husband  and  wife  upon  an  equality  as  to  their  prop- 
erty, and  to  regard  each  as  interested  in  the  property  held 
in  the  name  of  either.  It  may  have  been  considered  that 
the  marital  relation  is  of  great  importance  to  the  state^ 
and  generally  covers  the  active  life  of  both  parties.  Their 
fortunes  are  made  together,  and  by  their  mutual  help  and 
contribution." 

It  therefore  seems  clear  that  by  the  provisions  of  the 
act  in  question  Richardson,  the  surviving  husband  of  the 
testatrix,  was  entitled  to  one-half  of  the  real  estate  de- 
vised by  will  to  the  defendants.  It  is  contended,  however^ 
that  the  testatrix  had  lawfully  devised  this  property  right 
to  the  defendants;  that  the  act  of  1907  (laws  1907,  ch. 
49)  did  not  repeal  the  section  of  the  statute  which  gave 
Mrs.  Richardson  the  right  to  will  her  property  to  her 
grandchildren,  and  therefore  her  estate  was  lawfully  de- 
vised, and  the  plaintiff  could  take  nothing  except  the  in- 
terest which  the  will  of  the  testatrix  gave  him.  This  con- 
tention cannot  be  sustained.  The  statute  has  always  pro- 
vided that  either  the  husband  or  the  wife  may  lawfully 
devise  his  or  her  real  estate  by  will.  In  case  the  survivor 
accepts  the  provisions  of  the  will,  it  may  then  be  said  that 
the  estate  has  lawfully  been  devised,  but  we  have  always 
held  that  the  widow  of  a  testator  may  elect  to  abide  by 
the  provisions  of  the  will  or  take  under  the  statute,  and 
under  the  present  law  the  same  privilege  is  accorded  to 
the  surviving  husband. 

97  Neb.  48 
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This  brings  us  to  the  consideration  of  the  effect  of  the 
^writing  filed  in  the  probate  court  by  which  the  plaintifP 
rejected  the  provisions  of  the  will  and  elected  to  take  un- 
der the  statute.  The  refusal  and  election  of  the  plaintiff 
<:omplie8  with  erery  requirement  of  the  statute.  By  his 
written  statement  he  declared  that  he  would  not  receive 
■or  accept  the  provision  made  in  or  benefit  conferred  on 
him  by  the  will,  and  that  he  intended  to  take,  havie  and 
receiTie  the  part  of  his  deceased  wife's  estate  given  and 
awarded  to  him  by  the  law  of  the  state  of  Nebraska  aA  the 
husband  and  widower  of  the  deceased.  The  law  makes  no 
provision  defining  the  terms  in  which  the  election  shall  be 
made.  The  intention  of  the  plaintiff  is  clear  and  unambig- 
uous, and  by  the  use  of  the  language  employed  he  gave  no- 
tice that  he  elected  to  take  the  identical  interest  expressed 
by  the  legislature  by  the  use  of  the  words  "to  take  by  in- 
heritance and  descent  and  distribution  as  by  law  pro- 
vided." Indeed,  it  may  be  said  that  the  language  of  the 
writing  is  more  clearly  correct  as  expressing  the  right  and 
interest  of  the  plaintiff  as  the  surviving  husband  of  the 
•deceased  than  the  words  above  quoted. 

The  record  shows  conclusiinely  that  the  court  could  not 
well  have  rendered  ajiy  other  judgment  than  the  one  com- 
plained of,  and  the  judgment  of  the  district  court  is 

AFFIRMID. 

RosB,  J.)  not  sitting. 


Jambs  M.  Lanigan,  avpjslleb,  v.  Edwabd  Gilrot  bt  al.. 

appbllants. 

Filed  FfeBBUAST  26,  1916.    No.  18,040. 

Tax  Sftle:  Rn>BMPnoN:  LimitationB.  Where  the  evidence  on  which  a 
tax  deed  is  executed  Is  recorded  with  it  and  clearly  showa  that 
the  deed  la  Yoid,  the  owner  may  maintain  an  action  to  qnlet  his 
title  and  redeem  his  land  from  tax  sale  at  any  time  within  ten 
years  after  the  recording  of  the  deed. 
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Appeal  from  the  district  court  for  Greeley  county: 
James  R.  Hanna,  Judge.    Affirmed. 

E.  P.  Clements,  for  appellants. 

T.  P.  Lamgan  d  San  and  J.  R.  Sicain^  contra. 

Barnes,  J. 

Action  to  quiet  plaintiff's  title  to  the  south  half  of  sec- 
tion 13,  township  20  north,  range  11  west  of  the  sixth 
P.  M.,  situated  in  Greeley  county,  Nebraska,  to  set  aside 
certain  tax  deeds  and  redeem  the  land  from  the  lien  for 
delinquent  taxes. 

It  appears  that  defendant  Edward  Gilroy  purchased  the 
land  in  question  at  tax  sale  on  the  13th  day  of  Noyember, 
1903,  for  the  taxes  assessed  against  it  for  the  years  1894  to 
and  including  1902;  that  he  had  paid  the  taxes  subse- 
quently assessed  against  the  land  for  the  years  1903  to  and 
including  the  year  1908.  It  further  appears  that  the  time 
provided  by  statute  for  redemption  of  the  premises  ex- 
pired Noyember  13,  1905;  that  the  purchaser  failed  to 
publish  the  notice  for  redemption  required  by  statute  until 
January  11,  1906,  which  was  the  date  of  the  last  publica- 
tion of  the  notice;  that  the  notice  was  directed  to  0.  E. 
Fowler,  while  the  deed  records  show  that  the  land  was  then 
owned  by  Charles  E.  Fowler.  The  purchaser  failed  to  file 
the  affidayit  required  by  statute  authorizing  the  publica- 
tion of  the  notice.  On  this  record  the  county  treasurer,  on 
the  22d  day  of  June,  1906,  executed  to  the  defendant  Ed- 
ward Gilroy  a  tax  deed  for  each  of  the  quarter  sections  of 
land  described  in  his  two  certificates  of  purchase.  It  also 
appears  that,  after  receiying  his  certificates  of  tax  sale, 
Gilroy  fenced  the  land  in  question  with  other  large  bodies 
of  vacant,  unimproved,  prairie  lands,  and  used  the  same 
as  a  pasture  for  his  cattle.  After  receiving  his  tax  deeds, 
he  continued  to  so  make  use  of  the  half  section  in  ques- 
tion, with  other  lands  which  he  had  inclosed,  as  aforesaid. 
The  plaintiff  proved  his  title  to  the  premises,  and  on  the 
facts  thus  shown  by  the  record  the  district  court  found 
generally  for  him,  and  rendered  a  judgment  in  his  favor 
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canceling  the  tax  deeds  and  quieting  his  title  upon  the 
payment  of  the  taxes,  interest  and  penalties,  amounting 
to  the  sum  of  |357.S5,  with  interest  at  the  rate  of  10  per 
cent  per  annum  from  the  date  of  the  decree,  which  was 
declared  to  be  a  first  lien  on  the  premises,  and  that  de- 
fendant Mary  Gilroy  had  acquired  no  interest  in  the  land 
in  question.  It  was  further  decreed  that,  unless  the  sum 
so  found  due  to  the  defendant  was  paid  within  20  days, 
the  land  should  be  sold  as  upon  execution  to  satisfy  said 
lien.  From  that  judgment  the  defendant  Edward  Gil- 
roy has  appealed. 

Edward  Gilroy  contends  that  the  judgment  is  not  sus- 
tained by  the  evidence,  and  argues  that  the  tax  deeds  were 
valid  on  their  face;  that,  having  taken  possession  of  the 
land  conveyed  to  him  thereby,  the  plaintilBE  was  barred  by 
section  6558,  Rev.  St.  1913,  which  provides:  "No  action 
for  the  recovery  of  real  estate  sold  for  the  nonpayment  of 
taxes  shall  be  brought  after  five  years  from  the  execution 
and  recording  of  the  treasurer's  deed,  unless  the  owner  is 
at  the  time  of  the  sale  a  minor,  insane  person  or  convict 
in  the  penitentiary,  in  which  case  such  action  must  be 
brought  within  five  years  after  such  disability  is  removed/' 
This  contention  might  be  sustained  if  it  were  not  for  the 
provisions  of  section  214,  art  I,  ch.  77,  Comp.  St  1903, 
which  were  in  force  at  the  time  Gilroy  purchased  the  land 
for  taxes.  That  section  provides,  in  substance,  that  the 
evidence  upon  which  a  tax  deed  is  issued  shall  be  recorded 
therewith.  This  evidence  consists  of  the  notice  of  redemp- 
tion and  proof  of  service  of  publication,  if  service  be  so 
made,  together  with  the  affidavit  authorizing  such  service. 
In  the  case  at  bar,  service  of  notice  of  redemption  was 
attempted  to  be  made  by  publication,  and  the  notices,  to- 
gether with  the  proofs,  were  filed  with  the  deeds  and  duly 
recorded  as  a  part  thereof.  The  notices  show  that  they 
were  published  long  after  the  time  for  redemption  had  ex- 
pired and  without  the  affidavit  authorizing  the  publica- 
tion. The  tax  deeds  were  therefore  void.  The  statute 
makes  the  evidence,  on  which  deeds  were  executed,  a  part 
of  the  public  records  in  the  office  of  the  register  of  deeds^ 
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SO  that  any  person  may  have  the  opportunity  of  investigat- 
ing and  finding  out  for  himself  the  true  condition  of  the 
title.  In  King  v.  Boettcher^^96  Neb.  319,  it  was  said: 
"Notice  of  the  time  when  the  redemption  of  land  from 
tax  sale  will  expire  must  be  given  by  the  tax  purchaser 
or  his  assignees  before  the  expiration  of  the  time  to  re- 
deem.'^ In  Wells  V.  Bloom,  96  Neb.  430,  it  was  said :  "A 
tax  deed  issued  in  1904,  upon  a  tax  sale  certificate  issued 
on  a  treasurer's  tax  sale  made  in  1902,  without  a  previous 
compliance  by  the  purchaser  with  the  requirements  of  sec- 
tion 124,  art.  I,  ch.  77,  Comp.  St.  1901,  is  void  and  confers 
upon  the  grantee  in  such  tax  deed  nothing  more  than  color 
•  of  title.  And  in  such  case  the  owner  of  the  land  may  pro- 
ceed at  any  time  within  ten  years  to  quiet  his  title  as 
against  such  tax  deed  and  to  redeem  his  land  from  such 
tax  sale."  If  it  be  said  that  the  tax  deeds  in  question, 
when  considered  apart  from  the  evidence  on  which  they 
were  executed,  are  valid  on  their  face,  they  are  never- 
theless void,  and  the  grantee  acquired  no  rights  by  reason 
of  their  execution.  Stewart  v.  Ridenour,  ante,  p.  451 ;  Peck 
V.  Garfield  County,  88  Neb.  635;  ^homsen  v.  Dickey,  42 
Neb.  314;  State  v.  Oayhart,  34  Neb.  192. 

The  judgment  of  the  district  court  was  right  and  is 

Affiembd. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 


In  re  Estate  op  Ferdinand  Vodvarka. 

Mary  Krajicek,  appellant,  v.   Estate  of  Ferdinand 

Vodvarka,  appellee. 

Filed  Febbuabt  26,  1915.    No.  18,031. 

1.  WUIb:  Pbobatb:  Jurisdiction.  When  a  county  court  had  acquired 
Jurisdiction  of  a  proceeding  to  probate  a  will,  and  the  hearing 
had  been  begun  and  some  testimony  heard,  it  did  not  lose  Juris- 
diction merely  by  reason  of  the  facts  that  by  agreement  between 
the  proponent  and  contestant,   with  the  consent   of  the  county 
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judge,  the  further  hearing  was  eontinued  from  time  to  time,  and 
both  parties  appeared  when  the  final  hearing  was  had,  although 
no  entry  was  made  of  one  of  the  continuances  upon  the  docket 


2.  :  :  Dbcbee:  Motion  to  Vacate:  SHO¥nNo.    A  motion 

to  open  up  a  decree  probating  a  will  on  the  ground  that  the 
contestant  was  not  Informed  of  the  time  of  the  final  hearing 
should  set  forth  facts  sufllclent  to  show  a  prima  facie  defense 
against  the  probate  of  the  will. 

Appeal   from   the   district   court   for   Dodge   county: 

Ck)NBAD  HOLLENBBCK,  JUDGE.     Afflrnted. 

A.  R.  Oleaon,  for  appellant. 
F.  Dolezaly  contra. 

Lbtton,  J. 

On  October  11,  1909,  Ferdinand  Vodvarka  filed  his  pe- 
tition in  the  county  court  of  Dodge  county  setting  forth 
that  his  father  Ferdinand  Vodvarka  died  in  that  county 
leaving  surviving  him  four  children  and  six  grandchil- 
dren, and  praying  that  the  instrument  produced  by  him  be 
admitted  to  probate  as  the  last  will  and  testament  of  the 
deceased.     The  3d  day  of  Noviember,  1909,  at  9  o'clock 
A«  M.,  was  fixed  for  the  hearing  of  the  petition,  and  it  was 
ordered  that  notice  be  given  by  publication  and  also  by 
personal  service  on  the  resident  heirs.     Notice  was  duly 
given,  and  on  October  3,  1909,  Mary  Krajicek,  one  of  the 
children  and  heirs  at  law,  appeared,  and  filed  objections  to 
the  probate  of  the  will  on  the  ground  that  the  testator  was 
of  unsound  mind,  and  wa»  induced  to  execute  the  instru- 
ment by  undue  influence.    At  the  time  set  for  the  hearing, 
the  three  other  surviving  children  and  the  plain ti  iff  ap- 
peared personally  and  by  attorney.    Witnesses  were  sworn, 
and  by  consent  the  further  hearing  of  the  case  was  contin- 
ued until  November  29.   On  November  29  the  attorney  for 
the  petitioner  appeared  and  asked  that  the  cause  be  contin- 
ued to  De':*ember  6, 1909,  which  was  done.  On  that  day  the 
attorney  for  petitioner  requested  the  hearing  be  continued 
until  December  11,  1909.    On  that  day,  no  one  appearing, 
the  hearing  was  continued  to  January  10,  1910,  by  order 


Vol.  97]  JANUARY  TERM,  1915.  759^ 


In  re  Bstate  of  Vodvarka. 


of  the  court  On  April  25  the  petitioner  appeared  and 
asked  to  have  the  hearing  continued  until  the  3d  of  May^ 
1910.  On  that  day  the  petitioner  appeared  by  his  attorney, 
Frank  Dolesal,  and  the  contestant  also  appeared  by  her 
attorney,  J.  0.  Cook,  and  the  record  recites :  "No  further 
evidence  or  proof  being  offered  by  the  parties  to  this  pro- 
ceeding, by  consent  of  counsel  this  cause  was  submitted 
to  the  court  upon  the  petition  of  Ferdinand  Vodvarka,  and 
the  objections  of  Mary  Krajicek,  and  the  testimony  taken 
in  open  court  on  the  3d  day  of  November,  1909,  of  Nick 
Diechmann  and  Fred  Renter,  the  subscribing  witnesses  to- 
said  instrument,  purporting  to  be  the  will  of  said  deceased,. 
also  the  testimony  of  Herman  Holsten,  witness  for  pe- 
titioner." The  court  then  found  that  the  will  was  valid  in 
all  respects  and  admitted  it  to  probate. 

On  July  8,  1910,  a  motion  was  filed  in  the  county  court 
by  Mary  Krajicek  to  vacate  the  decree  for  the  reasons 
that  the  continuances  were  irregular;  that  she  had  no  no- . 
tice  of  the  hearing  set  for  the  3d  day  of  May,  1910;  and 
that  the  court  was  without  jurisdiction  to  act  upon  that 
day.  This  motion  was  supported  by  the  affidavit  of  Mary 
Krajicek  that  she  was  not  informed  by  her  attorney  or  any 
one  else  of  the  hearing  on  May  3, 1910;  that  be  had  prom- 
ised to  notify  her  of  the  time  the  matter  would  be  heard  ;^ 
that  she  knew  nothing  of  the  order  until  a  short  time  before 
July  2, 1910;  and  also  stated  that  "she  has  a  good  defense 
against  said  will  being  admitted  to  probate  as  the  last  will 
and  testament  of  said  deceased."  Objections  to  the  vaca- 
tion of  the  decree  were  filed,  supported  by  the  affidavits 
of  Frank  Dolezal  and  of  J.  C.  Cook.  Mr.  DolezaPs  affi- 
davit, in  substance,  is  to  the  effect  that  several  continu- 
ances were  made  by  agreement  between  himself  and  Mr. 
Cook  with  the  knowledge  and  consent  of  the  county  judge. 
Mr.  Cook's  affidavit  corroborates  that  of  Mr.  Dolezal,  and 
sets  forth  further  that  he  explained  to  the  contestant  sev- 
eral times  that  she  must  produce  witnesses  to  sustain  the 
charges  made  in  her  objections,  but  that  she  failed  to  give 
him  the  name  of  any  witness  or  disclose  any  proof;  that 
he  had  made  indej^cndent  inquiries  of  the  physician  treat- 
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ing  the  deceajsed  and  of  others,  iind  that  none  of  such  per- 
sons showed  any  knowledge  of  facts  tending  to  sustain 
the  contest ;  that  prior  to  the  3d  day  of  May,  1910,  he  in- 
formed contestant  of  the  date  of  the  hearing,  and  that,  un- 
less she  indicated  to  him  or  pointed  out  some  witnesses 
with  proof  of  the  objections,  he  would  have  nothing  further 
to  do  with  the  cases ;  but  that  the  contestant  did  not  appear 
on  that  day,  although  he  had  given  her  timely  notice  and 
ample  opportunity  to  be  present.  The  case  was  taken  to 
the  district  court  by  proceedings  in  error.  The  district 
court  found  no  error  and  affirmed  the  order  of  the  county 
court. 

The  question  presented  is  whether  the  court  lost  juris- 
diction by  the  failure  to  continue  the  hearing  from  Janu- 
ary 10, 1910,  to  a  specified  time.  We  are  not  of  that  opin- 
ion. The  proponent  had  produced  his  evidence  and  rested. 
A  county  court  in  the  exercise  of  its  probate  jurisdiction 
is  not  bound  by  the  statute  which  fixes  terms  within  which 
its  jurisdiction  in  civil  cases  must  be  exercised.  There 
is  nothing  in  the  statute  to  prev^ent  a  county  judge  from 
taking  a  case  under  advisement  and  rendering  his  decision 
at  any  time  at  which  the  parties  are  present  either  in  i>er- 
son  or  by  their  attorneys.  This  is  also  the  case  where  the 
proceedings  are  by  agreement  of  the  parties  left  open  for  a 
short  time  for  the  purpose  of  obtaining  further  testimony. 
None  of  the  cases  cited  by  the  appellant  are  applicable  to 
the  facts  presented  here. 

PMrthermore,  the  allegations  in  the  motion  to  open  up 
the  judgment  and  set  aside  the  decree  are  inadequate. 
While  pleading  the  conclusion  that  the  contestant  has  a 
good  defense  against  the  admission  of  the  will  to  probate, 
it  entirely  fails  to  set  forth  sufficient  facts  to  constitute 
a  prima  facie  defense. 

The  judgment  of  the  district  court  is 

Affirmed. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Frank  Haas,  appelleb,  v.  Frank  Howard,  appellant. 

Filed  Febbuabt  26,  1915.    No.  18,037. 

1.  Appeal:  C^onflictino  Etidencb.    A  verdict  rendered  upon  conflict- 
ing evidence  will  not  be  set  aside  unless  it  is  clearly  wrong. 

2.  Trial:  Instbuctions.     The  instructions  complained  of,  when  con- 
'  sidered  with  those  given  by  the  court  at  defendant's  request,  held 

to  submit  all  the  issues  In  the  case  to  the  Jury. 

Appeal  from  the  district  court  for  Pawnee  county: 
John  B.  Raper,  Judge.    Affirmed. 

Story  d  Story,  for  appellant. 

J.  C.  Dorty  contra. 

Lbtton,  J. 

This  action  waB  brought  to  recorer  upon  a  protested 
check  given  to  plaintiff  in  payment  for  a  mare  purchased 
from  him  by  defendant,  who  was  a  dealer  in  horses.  De- 
fendant admitted  his  liability  on  the  check,  but  pleaded  as 
a  set-off  that  he  had  purchased  another  mare  from  the  plain- 
tiff, who  fraudulently  concealed  her  true  character  from 
him,  and  warranted  her  to  be  sound,  but  that  she  was  a 
cribber  and  windsucker,  was  unsound,  was  worth  only  the 
sum  of  192.50,  instead  of  |185,  which  he  paid  for  her,  and 
that  he  was  thereby  damaged  in  the  sum  of  |92.50,  for 
which  he  a^ked  to  be  credited  on  the  amount  due.  Plain- 
tiff recovered,  and  defendant  appeals. 

The  first  assignment  of  error  is  that  the  verdict  is  not 
sustained  by  the  evidence.  There  was  a  direct  conflict  in 
the  evidence  with  respect  to  warranty  and  false  represen- 
tations, but  the  clear  preponderance  was  i^-ith  the  plain- 
tiff.   It  is  sufBcient  to  sustain  the  verdict. 

Complaint  is  made  of  the  instructions  given,  and  more 
specifically  of  instructions  Nos.  8,  10  and  13,  requested  by 
plaintiff,  for  the  reason  that  they  eliminated  as  a  set-off 
defendant's  cause  of  action  for  deceit.  These  instructions 
treats  of  the  law  with  respect  to  breach  of  warranty.  CJon- 
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sidered  in  connection  with  the  instructions  given  at  de- 
fendant's request,  which  covered  the  subject  of  defend- 
ant's right  to  recover  on  account  of  deceit  and  false  repre- 
sentations, both  defenses  were  submitted,  and  the  defend- 
ant has  no  ground  for  complaint. 

We  find  no  prejudicial  error  in  the  two  rulings  of  the 
court  complained  .of  with  respect  to  the  admission  of  evi- 
dence. The  case  turned  upon  an  issue  of  veracity  between 
a  horse  dealer,  upon  one  side,  and  a  young  farmer  living 
in  Kansas,  upon  the  other.  The  jury  evidently  believed 
the  farmer  and  his  witnesses  and  disbelieved  ttie  testimony 
of  the  horse  dealer.  Long  experience  has  shown  the  writer 
that  this  is  not  an  unusual  result  in  suits  of  this  nature. 

We  find  no  reason  for  reversing  the  judgment. 

Affirmed. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 


Albert  N.  Oroutt,  appellant,  v.  James  H.  McQinley 
ET  AL.,  appellees;  Alfalfa  Irrigation  District,  ap- 
pellant. 

FnxD  Febbuaxt  26,  1915.    No.  18,011. 

1.  Tazfttlon:  Void  Assessments:  Equitabls  Relief:  Tendeb.  Where 
assessments  are  wholly  void  and  the  owner  of  taxable  property 
has  no  means  of  ascertaining  what  amount  may  be  lawfully  ley- 
led,  he  is  not  required  to  make  a  tender  as  a  condition  of  ob- 
taining equitable  relief. 

2.   :  :  Injunction.    An  injunction  against  the  collection 

of  void  taxes  levied  against  the  owners  of  land  in  an  irrigation 
district  will  not  be  denied  because  some  haye  paid  the  void  aiooffo 
ments. 

Rehearing  of  case  reported  in  96  Neb.  619.     Former 
opinion  modified. 

Rose,  J. 

The  suit  was  brought  to  cancel  bonds  issued  by  the  Al- 
falfa Irrigation  District  and  to  enjoin  the  collection  of 
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irrigation  taxes  levied  on  property  therein.  The  district 
court  sustained  the  bonds,  but  denied  plaintiff  relief  as  to 
the  taxes.  The  judgment  below  was  afiSrmed.  Orcutt  v. 
McGinley,  96  Neb.  619.  This  is  a  motion  by  plaintiff  to 
modify  the  afBrmance  to  the  extent  of  enjoining  the  collec- 
tion of  the  irrigation  taxes  levied  during  the  years  1896  to 
1908,  inclusive.  It  is  stipulated  that  the  taxes  for  the 
year  1896  are  invalid.  On  the  face  of  the  record  the  as- 
sessments for  the  other  years  mentioned  are  void  because 
the  taxing  ofllcers  in  making  them  disregarded  mandatory 
provisions  of  the  statute. 

It  is  argued  that  plaintiff  is  not  entitled  to  relief  from 
the  assessments  because  ^he  did  not  offer  to-  pay  What  is 
equitably  due  from  him  as  a  tax  debtor.  Where  assess- 
ments are  wholly  void  and  the  owner  of  taxable  property 
has  no  means  of  ascertaining  what  amount  may  be  law- 
fully levied,  he  is  not  required  to  make  a  tender  as  a  con- 
dition of  obtaining  equitable  relief.  Hutchinson  v.  City  of 
Omaha,  52  Neb.  345;  Harmon  v.  City  of  Omaha,  53  Neb. 
164;  Sioux  City  Bridge  Co.  v.  Dakota  County,  61  Neb.  7'5; 
Schneider  v.  Plum,  86  Neb.  129. 

In  oral  argument  it  was  suggested  that  an  injunction 
should  not  be  granted  for  the  reason  that  some  of  the 
owners  of  land  in  the  irrigation  district  had  paid  the  void 
assessments.  This,  however,  will  not  prevent  the  granting 
of  equitable  relief  to  those  who  resist  unpaid  void  assess- 
ments. The  motion  is  sustained.  The  decree  of  the  dis- 
trict court  is  reversed  to  the  extent  of  canceling  the  void 
taxes  and  granting  an  injunction  to  prevent  the  collection 
thereof.    In  other  respects  the  judgment  is  affirmed. 

Modified  and  affirmed. 
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Obarhart  &  Benson,  appellees,  v.  Frenchman  Valley 
Irrigation  District  et  al.,  appellants. 

FiLBD  Febbuabt  26,  1916.    No.  18,697. 

Waters:  Ibbigahon:  Appbopbiation  :  Vested  Rights.  A  completed 
appropriation  of  water  for  power  under  the  law  of  1877  is  a  vested 
right,  of  which  subsequent  appropriators  for  irrigating  purposes 
are  bound  to  take  notice,  and  the  priority,  if  unchallenged,  is  not 
lost  by  failure  to  demand  an  adjudication  under  the  law  of  1895. 
Kearney  Water  d  Electric  Powers  Co.  v.  Alfalfa  Irrigation  District, 
ante,  p.  139,  followed. 

Appeal  from  the  State  Board  of  Irrigation,  Highways 
and  Drainage.    Affirmed, 

W,  8.  Morlatiy  C,  E.  Eldred  and  J.  F.  Cordeal,  for  appel- 
lants. 

Flanshurg  &  Flan^hurg  and  G.  C.  Proud^  contra. 

Rose,  J. 

This  is  an  application  to  the  state  board  of  irrigation 
for  the  adjudication  of  a  water  right.  Gearhart  and  Ben- 
son, plaintiffs,  claimed  the  right  to  divert  from  the  Repub- 
lican river  200  cubic  feet  of  water  a  second  for  the  pur- 
pose of  operating  a  flour-mill  near  Arapahoe.  Their  claim 
was  resisted  by  defendants,  who  are  upper  appropriators  of 
water  for  irrigation.  The  work  of  constructing  the  plant 
owned  by  plaintiffs  was  b^un  July  24,  1879.  It  w^as  com- 
pleted December  31,  1879.  Since  that  time  the  right  thus 
acquired  has  been  continuously  exercised.  Separate,  ad- 
judicated appropriations  of  defendants  date  from  1890  to 
1912.  The  state  board  of  irrigation  decreed  that  plain- 
tiffs acquired  the  right  to  divert  for  power  at  the  head- 
gate  of  their  millrace  195  cubic  feet  of  water  a  second,  and 
that  the  appropriation  dates  from  July  24,  1879.  Defend- 
ants have  appealed. 

It  is  argued  by  defendants  that  plaintiffs  have  no  valid 
appropriation,  because  they  did  not  give  notice  of  their 
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claim  OP  present  it  to  the  state  board  of  irrigation  for  ad- 
judication until  June  10, 1912;  that  the  doctrine  known  as 
'T)alance  of  convenience"  should  be  applied,  because  the  use 
of  water  for  irrigation  is  more  important  than  its  use  for 
power;  that  the  claim  of  plain tiflFs  should  have  been  re- 
jected, because  they  allowed  defendants,  without  notice  or 
objection,  to  expend  ^00,000  in  improvements  for  the  pur- 
pose of  using  for  irrigation  waters  of  the  Republican  river 
and  its  tributaries.  On  the  record  in  the  present  case,  there 
being  no  dispute  about  the  controlling  facts,  these  propo- 
sitions are  questions  of  law  w^hich  were  recently  decided 
adversely  to  defendants  in  the  case  of  Kearney  Water  d 
Electric  Powers  Co.  v.  Alfalfa  Irrigation  District ,  ante^ 
p.  139.  It  is  unnecessary  to  restate  the  rules  of  law  an- 
nounced in  the  case  cited  or  the  reasons  for  the  conclusions 
reached.  The  findings  of  the  state  board  of  irrigation  are 
proper  deductions  from  the  evidence,  and  the  decree  cor- 
rectly applies  the  law. 

It  was  asserted  in  argument  below  that  defendants  had 
acquired  prescriptive  rights  superior  to  the  claim  of  plain- 
tiffs, but  this  question  is  not  adjudicated. 

Affibmbd. 

Lbiton,  Fawcbtt  and  Hames,  J  J.,  not  sitting. 


James  C.  Johnson,  appellee,  v.  Schmoller  &  Mueller 
Piano  Company,  appellant. 

PnxDr  Febbuast  26,  1915.    No.  17,964. 

Trial:  Instkuctionb.    Record  examined  and  found  not  to  contain  any 
prejudicial  error. 

Appeal  from  the  district  court  for  Douglas  county: 
Oboroe  a.  Day,  Judge.    Affirmed. 

John  M.  Macfarlandy  for  appellant. 

Weaver  &  Oilier,  contra. 
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Fawcbtt,  J. 

Plaintiff  brought  this  action  in  the  district  court  for 
Douglas  county  to  recover  |3,457.47,  alleged  to  be  due  him 
as  commissions  earned  in  the  sale  of  pianos  for  defendant 
under  two  contracts  covering  the  years  1911  and  1912. 
Defendant  denies  that  there  is  anything  due  plaintiff  un- 
der the  contract,  for  the  reason,  as  stated  in  its  brief, 
that  '^the  repossessions  of  pianos  and  the  amount  charged 
back  thereunder  against  the  appellee  would  offset,  at  tlie 
time  of  the  trial,  a  large  portion  of  the  ccmimissions,  and 
that  the  contracts  really  contemplated  that  the  appellant 
should  retain  sufficient  of  the  commissions  in  its  hands  to 
offset  future  charges  for  repossessions  under  the  contracts 
until  the  business  between  appellant  and  appellee  was  fin- 
ally closed."  Tliere  was  a  verdict  and  judgment  for  plain- 
tiff for  f 2,512.62,  and  defendant  appeals. 

The  court  instructed  the  jury  that  the  questions  to  be 
considered  had  narrowed  down  to  a  single  issue;  ttiat  one 
of  the  defenses  pleaded  by  defendant  was  a  set-off  amount- 
ing to  1306.40,  which  plaintiff  claimed  on  account  of  re- 
possessions of  certain  pianos  which  plaintiff  had  sold  dur- 
ing the  year  1910.  By  instruction  No.  2  the  court  told 
the  juiy :  "The  burden  of  proof  is  upon  the  defendant  to 
establish  by  a  preponderance  of  the  testimony  that  the 
terms  of  the  contract  were  as  it  claims^  and  as  above  set 
forth.  And,  if  the  defendant  has  so  establi^ed  this  fact, 
then  under  the  testimony  in  this  case  the  plaintiff  is  en- 
titled to  a  verdict  at  your  hands  for  12,512.62.  If  the  de- 
fendant has  not  established  that  the  contract  for  1910  was 
as  it  claims  with  respect  to  charging  back  the  commissions 
as  above  set  forth,  then  the  plaintiff  is  entitled  to  a  verdict 
for  12,818.02."  After  being  out  for  about  24  hours  without 
reaching  an  agreement,  the  jury  were  brought  into  court 
and  interrogated  as  to  the  probability  of  their  arriving  at 
a  verdict.  The  foreman  and  several  members  of  the  jury 
stated  that  they  did  not  think  it  would  be  possible  for  fliem 
to  agree.  The  court  then  called  the  attorneys  before  it, 
and,  after  some  conference  with  them,  counsel  for  plaintiff 
stated  that,  rather  than  have  a  disagreem^it,  he  would  be 
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willing  that  the  jury  should  return  a  verdict  in  favor  of 
the  plaintiff  for  the  lesser  sum,  and  that  the  court  might 
so  inform  the  jury;  whereupon  the  court  said:  "Gentle- 
men of  the  jury,  I  am  authorized  to  say  to  you  by  Mr. 
Weaver,  attorney  for  the  plaintiff,  that,  rather  than  havB  a 
disagreement  in  the  case  which  would  result  in  a  retrial 
of  this  case  at  considerable  expense  to  the  county  and  the 
parties,  the  plaintiff  would  much  prefer  that  you  would 
find  in  favor  of  the  plaintiff  for  the  lesser  sum,  thus  allow- 
ing the  set-off  for  the  amount  claimed  under  the  1910  con- 
tract. With  this  statement  on  the  court^s  part  I  will  ask 
you  to  retire  and  further  consider  the  case."  Thereupon, 
the  jury  retired,  and,  after  further  deliberation,  returned 
a  verdict  for  tl^e  plaintiff  for  the  sum  stated.  No  error  is 
assigned  in  defendant's  brief  aB  to  what  took  place  when 
the  jury  were  called  in,  or  as  to  the  giving  of  the  supple- 
mental instruction  which  was  given  by  the  court  at  that 
time;  but  it  is  contended  that  the  court  erred  in  giving 
instructions  1  and  2  in  the  first  instance.  We  are  unable 
to  discover  any  error  in  the  giving  of  these  two  instruc- 
tiona  They  were  fully  warranted  by  the  pleadings  and 
the  evidence  in  the  case.  The  evidence  was  conflicting,  but 
was  sufScient  to  sustain  the  verdict  This  being  true,  we 
find  no  error  in  the  record. 

Affirmbd. 

MoKBissBY,  C.  J.,  Barnes  and  Sedgwick,  JJ.,  not  sitting. 


Nikola  P.  Jbbich,  appellee,  v.  Union  Pacific  Railroad 
Company,  appellant. 

FnxD  Febbuabt  26,  1915.    No.  17,97L 

1.  Evidence:  Pkepondebancb.  "The  preponderance  of  evidence  is  not 
determined  alone  by  the  greater  number  of  witnesses  who  testify 
in  favor  of  a  party."  Neic  HampBhire  Savings  Bank  v.  Dillrance^ 
63  Neb.  412. 
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2.  Master  and  Seryant:  Injttbt  to  Sebyaih::  Sufficienct  of  Evidence. 
The  evidence  examined  and  set  out  in  the  opinion  held  sufficient 
to  sustain  the  verdict. 

3.  Trial:  Misconduct  of  Counsel.  The  record  examined  and  dis- 
cussed in  the  opinion  held  insufficient  to  show  misconduct  on  the 
part  of  counsel  for  plaintiff. 

4.  Evidence:  Preponderance:  Instructions.  Instruction  No.  12,  set 
out  in  the  opinion,  examined  and  held  properly  given. 

6.  :  Evidence  at  Former  Trial:  Admissibilttt.  Where  a  wit- 
ness is  shown  to  be  absent  from  the  state,  his  testimony  given  at 
a  former  trial  of  the  same  cause  between  the  same  parties  is  ad- 
missible if  otherwise  unobjectionable. 

Appeal  from  the  district  court  for  Douglas  county : 
Gex)RGB  a.  Day,  Judge.    Affirmed. 

Edson  Rich,  John  A.  Sheean,  A.  Q.  Ellick  and  B.  W. 
Scandrettj  for  appellant. 

Smyth,  Smith  d  Schall,  contra. 

Fawcett,  J. 

BYom  a  judgment  of  the  district  court  for  Douglas  coun- 
ty, in  favor  of  plaintiff,  in  an  action  for  personal  injuries, 
defendant  appeals. 

On  the  day  plaintiff  received  his  injury  he  and  a  fellow 
workman  were  engaged  in  removing  rivets  from  the  boiler 
of  a  locomotive  engine  belonging  to  defendant,  which  was 
in  defendant's  shop  for  repair.  At  the  same  time  two  other 
employees  of  defendant  were  engaged  in  the  same  kind  of 
work  on  the  other  side  of  the  boiler.  The  two  latter  wn- 
ployees  were  using  what  is  termed  an  "air  gun"  in  their 
work.  In  order  to  remove  the  rivets  one  employee  would 
hold  a  hammer  over  the  head  of  a  rivet  and  his  associate 
would  strike  it  with  a  sledge  hammer,  thus  breaking  or  cut- 
ting off  the  head.  It  could  then  be  driven  out  with  a  back- 
ing-out punch  and  sledge.  When  the  air  gun  was  used  in 
connection  with  this  work  it  was  used  in  lieu  of  the  back- 
ing-out punch  and  sledge.  This  air  gun  weighs  about  25 
pounds  and  consists  of  a  plunger,  a  die  and  backing-out 
punch  and  the  hammer  itself.     It  is  operated  by  com- 
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pressed  air,  which  is  conveyed  to  it  through  a  long  rubber 
hose,  which  can  be  attaohed  to  iron  pipes  that  are  located 
throughout  the  building,  and  which  serve  generally  to  con- 
vey the  air  through  the  shops  from  the  machinery  where 
it  is  generated.  When  tiie  machinery  is  in  operation  there 
is  a  continuous  supply  of  air  running  through  the  pipes, 
and  it  can  be  made  to  flow  through  the  rubber  hose  or  shut 
ofif  again  by  the  turning  of  an  angle  cock  at  the  point  of 
connection  with  the  iron  pipe.  On  the  upper  side  of  the 
heel  of  the  hammer  is  a  trigger  which  controls  the  imme- 
diate application  of  the  air  when  connection  between  the 
iron  pipes  and  the  rubber  hose  is  open.  When  the  air  is 
thus  applied  the  plunger,  which  is  a  smooth,  polished  piece 
of  steel  several  inches  long,  moves  back  and  forth  inside 
the  hammer,  like  a  piston,  at  a  great  rate  of  speed,  striking 
the  die  when  the  air  is  on  in  full  force  at  the  rate  of  700 
or  800  strokes  a  minute  and  with  a  pressure  of  about 
120  pounds  to  the  square  inch.  The  force  thus  ap- 
plied to  a  rusty  rivet  soon  loosens  it  and  drives  it  Out. 
The  substance  of  plaintiflfs  testimony  as  to  the  manner  in 
which  he  received  his  injury  is  that,  after  he  and  his  part- 
ner, Hutchinson,  had  broken  off  the  heads  of  a  number  of 
the  rivets  with  the  sledge  and  hammer,  Hutohinson  left 
him,  for  some  purpose  not  disclosed,  when  he  continued 
alone  the  work  of  driving  them  out;  that  one  of  the  rivets 
stuck;  that  he  stooped  down  so  as  to  get  a  look  at  the  other 
end  of  it,  for  the  purpose  of  ascertaining  the  nature  of  the 
trouble.  The  boiler  was  resting  upon  wooden  blocks  from 
18  to  24  inches  in  thickness,  so  that  a  person  stooping 
down  could  look  under  the  boiler  across  to  the  other  side 
of  it.  Plaintiff  testified  that  when  he  stooped  down  he 
saw  the  air  gun  on  the  other  side  of  the  boiler;  that  the 
hose  to  which  it  was  attached  was  coiled  and  the  gun  was 
lying  on  top  of  the  coil,  pointing  towards  him ;  that  as  he 
looked  the  gun  "went  off"  and  the  plunger  left  the  gun 
and  struck  .him  in  the  eye,  the  result  of  which  was  the 
complete  loss  of  the  eye.  The  negligence  charged  is  the 
act  of  leaving  the  gun  lying  idle,  without  removing  the 
97  Neb.  49 
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plunger  or  shutting  off  the  air.    Just  how  the  discharge 
of  the  gun  was  brought  about  is  not  shown. 

The  first  assignment  of  error,  and  the  principal  one 
urged,  is  that  the  verdict  is  not  sustained  by  the  evidence. 
Plaintiff  testified  unqualifiedly  that  he  had  not  had  the  gun 
in  his  hands  nor  used  it  on  that  day,  but  that  the  accident 
occurred  as  above  outlined ;  while  four  witnesses  testified 
for  the  defendant  that  plaintiff,  prior  to  receiving  the  in- 
jury, had  been  using  the  gun  on  his  side  of  the  boiler. 
That  there  is  a  preponderance  of  witnesses  in  favor  of  the 
defendant  on  this  material  point  is  clear,  and  by  reason 
chiefly  of  that  fact  it  is  urged  that  the  great  preponderance 
of  the  evidence  is  with  the  defendant  and  against  the 
plaintiff.  On  this  point  the  court,  by  instruction  No.  9, 
told  the  jury:  "If  you  believe  from  the  testimony  that  the 
air  gun  had  been  taken  by  the  plaintiff  and  was  being  used 
by  him  at  the  time  he  received  his  injury,  then  under  the 
pleadings  as  set  forth  by  plaintiff  he  cannot  recover  here- 
in and  you  should  find  for  the  defendant."  It  is  urged 
that  the  clear  weight  of  the  testimony  shows  that  the  ver- 
dict was  contrary  to  this  instruction.  No  witness  claims 
to  have  seen  plaintiff  at  the  immediate  time  of  the  accident 
They  heard  his  outcry,  and  some  of  the  employees,  includ- 
ing Hutchinson,  rushed  to  his  assistance.  Every  witness 
who  testified  for  defendant  in  relation  to  matters  material 
to  the  case  was,  at  the  time  of  testifying,  an  employee  of 
the  defendant,  unless  we  except  Hutchinson.  Hutx^hin- 
son's  testimony  shows  that  he  came  from  Virginia  to 
Omaha  shortly  prior  to  the  accident,  which  was  in  August, 
1910,  and  worked  for  defendant  until  December  18  of  that 
year,  when  he  returned  to  Virginia ;  that  he  came  to  Omaha 
again  when  sent  for  by  the  claim  agent  of  defendant,  for 
the  purpose  of  testifying  in  the  case;  that  he  returned  to 
Omaha  April  28,  and  from  then  until  the  time  of  the  trial 
(in  December)  he  had  remained  in  Omaha  at  his  own  ex- 
pense; that  the  railroad  company  furnished  him  a  ticket 
to  come  to  Omaha,  but  had  not  paid  him  anything  else  for 
coming  and  had  made  "no  agreement  at  all''  to  give  him 
anything.    In  New  Hampshire  Savings  Bank  v.  Dillrance, 
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63  Neb.  412,  Nerval,  O.  J.,  tersely  stated  the  rule  thus: 
**The  preponderance  of  evidence  is  not  determined  alone  by 
the  greater  number  of  witnesses  who  testify  in  favor  of  a 
party."  That  has  been  the  rule  of  this  court  from  our 
earliest  decisions  to  the  present  time,  and  has  been  many 
times  announced  and  followed.  We  have  followed  that 
rule  and  refused  to  reverse  cases  many  times  when,  if  we 
had  been  the  triers  of  fact,  we  might  possibly  have  found 
contrary  to  the  finding  of  the  jury.  As  against  this  rule 
defendant  cites  Garfield  v.  Hodges  &  Baldvyin,  90  Neb.  122, 
Tyler  v.  Hoover,  92  Neb.  221,  and  other  cases,  in  support 
of  the  rule  that,  where  a  verdict  is  so  clearly  wrong  as  to 
induce  the  belief  on  the  part  of  the  reviewing  court  that 
it  must  have  been  found  through  passion,  prejudice,  mis- 
take or  other  means  not  apparent  in  the  record,  it  will  be 
set  aside.  Both  rules  are  well  established  in  this  state,  but 
in  the  cases  where  the  rule  invoked  by  defendant  was  ap- 
plied, it  will  be  found  that  there  were  facts  and  circum- 
stances appearing  in  the  record  which  so  corroborated  the 
testimony  of  the  witnesses  of  the  defeated  party  in  the 
court  below  as  to  make  it  clear  that  the  jury  had  not  only 
discredited  the  witnesses  on  the  one  side,  but  had  also 
disregarded  the  established  facts  and  circumstances  in  evi- 
dence outside  of  the  testimony  of  such  witnesses,  thus  in- 
dicating that  their  verdict  must  have  been  found  through 
passion,  prejudice,  mistake  or  some  means  not  apparent 
in  the  record.  In  the  present  action  there  are  no  estab- 
lished facts  and  circumstances  corroborating  the  witnesses 
of  the  defendant,  the  existence  of  which  does  not  depend 
upon  the  oml  testimony  of  such  witnesses.  After  care- 
ful examination  of  the  testimony,  we  cannot  say  that  the 
jury  were  not  warranted  in  believing  the  testimony  of  the 
plaintiff  and  discrediting  that  of  the  witnesses  by  whom 
it  was  sought  to  contradict  him.  We  are  compelled,  there- 
fore, to  hold  that  there  is  sufficient  evidence  to  sustain  the 
verdict,  and  uphold  tUe  action  of  the  jury  sustained  by  an 
experienced  trial  court,  all  of  whom  saw  the  witnesses  up- 
on the  stand,  heard  them  give  their  testimony,  and  ob- 
served their  demeanor  while  giving  it. 
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The  ^second  assignment  is  misconduct  on  the  part  of 
counsel  for  plaintiff  during  the  cross-examination  of  some 
of  defendant's  witnesses.  It  appears  that  plaintiff  was  at 
one  time  prosecuting  an  action  in  the  federal  court  against 
defendant,  upon  the  same  cause  of  action  involined  here, 
which  action  was  dismissed  and  the  present  action  insti- 
tuted. On  the  trial  in  that  court  it  appears  that  defend- 
ant introduced  as  a  witness  Roscoe  Grachiro,  the  employee 
who  had  been  assisting  Scarpello  in  using  the  air  gun  on 
the  morning  of  and  prior  to  the  accident  Grachiro  was  in 
the  courtroom  throughout  the  present  trial,  and  counsel  for 
plaintiff,  seeing  that  defendant  was  not  going  to  offer  him 
as  a  witness,  for  the  possible  reason,  as  counsel  urges,  that 
his  testimony  in  the  federal  court  was  favorable  to  plain- 
tiff, attempted  to  prove  by  the  stenographer  who  reported 
the  trial  in  the  federal  court  Grachiro's  testimony  at  that 
trial.  Strenuous  objection  was  made  and  sustained  by  the 
court  Plaintiff  made  several  attempts  by  this  witness  to 
get  before  the  jury  Grachiro's  testimony  at  that  time. 
Counsel  for  defendant  finally  insisted  that  counsel  should 
make  his  offer  of  proof  to  the  reporter  in  the  regular  way. 
Thereupon  the  court  ruled:  "If  you  want  to  repeat  any 
more,  make  the  offer  so  that  the  jury  cannot  hear  the  ques- 
tions and  answers."  When  counsel  made  a  similar  attempt 
by  a  second  witness,  the  tilt  between  counsel  for  the  re- 
spective parties  became  somewhat  animated.  Judging 
from  the  record,  we  would  say  that  it  was  a  case  of  "give 
and  take"  between  them.  The  trial  court  finally  put  an 
end  to  the  matter  in  this  apt  language  addressed  to  coun- 
sel for  plaintiff:  "T  think  you  are  within  my  rale  yet,  but 
you  are  right  on  the  precipice  and  you  ought  to  stop  where 
you  are.  You  know  when  you  are  on  the  danger  line." 
We  think  the  court  outlined  the  situation  very  accurately 
in  those  words.  Upon  this  admonition  being  given,  coun- 
sel for  plaintiff  abandoned  his  attempt  We  do  not  think 
the  record  shows  any  revBrsible  error  on  this  point 

The  third  assignment  in  the  brief  complains  of  instruc- 
tion No.  12,  given  by  the  court  on  its  own  motion.  By  this 
instruction,  the  court  told  the  jury:     "By  a  jHreponder- 
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ance  of  the  evidence  is  meant  not  necessarily  the  greater 
number  of  witnesses,  but  that  amount  of  evidence  which, 
taken  on  the  whole,  produces  the  stronger  impression  upon 
the  minds  of  the  jury  and  convinces  you  of  its  truth  when 
weighed  against  the  evidence  in  opposition  thereto."  It 
is  conceded  that  this  instruction  states  the  law  without 
question  as  applied  to  a  normal  situation,  but  it  i^  insisted 
that  in  a  case  of  this  kind,  where  defendant  introduced 
a  large  number  of  witnesses  to  sustain  its  position,  and 
the  plaintiff  introduced  but  one,  the  natural  effect  of  the 
instruction  was  to  mislead  the  jury  into  believing  that 
there  was  doubt  about  the  credibility  of  the  larger  num- 
ber of  witnesess,  and  that  the  instruction  in  this  case  had 
the  effect  of  accentuating  this  particular  point.  Counsel 
then  state  What,  in  their  judgment,  the  jury  should  have 
been  told  under  the  situation  presented,  but  they  do  not 
call  our  attention  to  any  instruction  of  that  kind  as  having 
been  tendered  by  them  and  refused.  We  think  the  instruc- 
tion was  properly  given. 

The  fourth  assignment  is  that  the  court  erred  in  permit- 
ting the  reporter  to  read  the  testimony  of  a  witness  that 
had  been  taken  at  the  former  trial  of  the  case  in  the  fed- 
eral court.  This  was  the  testimony  of  Doctor  Owen,  the 
oculist  who  treated  plaintiff  after  his  injury.  When  the 
offer  was  made,  defendant  admitted  in  the  record  "that 
Doctor  Owen  is  out  of  the  state  and  is  now  in  the  state  of 
California,"  but  objected  on  the  ground  that  no  sufllcient 
foundation  had  been  laid  for  the  reading  of  his  testimony. 
Counsel  further  stated  that  he  did  not  object  on  the  ground 
that  the  testimony  was  not  exactly  as  given  by  Doctor 
Owen  on  the  former  trial,  "where  the  parties  were  the  same 
and  where  the  subject  matter  and  issues  were  the  same, 
and  where  the  doctor  had  been  duly  sworn  under  the  forms 
of  law,"  but  based  his  objection  "wholly  on  the  ground  that 
no  sufficient  showing  is  made  as  to  why  his  deposition  was 
not  taken."  The  court  did  not  err  in  permitting  the  testi- 
mony to  be  read.  City  of  Ord  v.  Nash,  50  Neb.  335,  where 
the  rule  is  announced :  "Where  a  witness  is  shown  to  be 
absent  from  the  state,  his  testimony  given  at  a  former 
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trial  of  the  same  cause  is  admissible  if  otherwise  unob- 
jectionable.^* There  were  peculiar  circumstances  appear- 
ing in  Wittenberg  v.  Mollyneaux,  59  Neb.  203,  cited  by  de- 
fendant in  support  of  its  assignment  of  error,  which  show 
an  exception  to  the  rule  above  announced. 

Some  other  minor  points  are  discussed  in  brief  of  coun- 
sel, but  everything  necessary  to  a  determination  of  the  case 
is  covered  by  the  four  formal  assignments  which  we  have 
considered.  The  only  question  in  the  case  which  has  given 
us  any  trouble  is  that  presented  by  the  first  assignment, 
viz.,  the  sufficiency  of  the  evidence.  While  we  could  easily 
have  affirmed  a  judgment  the  other  way  upon  the  record 
before  us,  we  feel  that  the  facts  will  not  warrant  us  in  sub- 
stituting our  judgment  for  that  of  the  trial  court  and  jury 
in  determining  the  important  question — the  credibility  of 
the  witnesses. 

The  judgment  of  the  district  court  is  therefore 

AFFraMED. 

MoRRissET,  C.  J.,  Barnes  and  Hameb,  JJ.,  not  sitting. 


G.  Robert  Hewson  et  al.,  appellees,  v.  Royal 
Highlanders,  appellant. 

Filed  February  26,  1915.    No.  17,980. 

Inauruice:  Fraternal  iNBtraANcs:  Suicide  Clause.  A  proYlsion 
against  liability  In  case  of  death  by  suicide,  contained  in  the 
application  and  certificate  of  membership  in  a  fraternal  beneficiary 
association,  though  not  expressly  authorized  by  its  by-laws,  is  a 
binding  part  of  the  contract  of  insurance,  if  not  in  ylolation  of 
ithe  articles  of  organization  of  the  association  or  of  the  statute 
under  which  it  is  organized. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Reversed  with  directions. 

Hainer  &  Crafty  for  appellant. 
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George  TF.  Berge,  contra. 

Pawcett,  J. 

On  February  12,  1906,  C.  Clarence  Hewson  became  a 
member  of  defendant  association,  and  obtained  from  de- 
fendant a  certificate  of  membership,  designated  in  the  pe- 
tition as  a  policy  of  insurance,  for  $2,000,  in  which  certifi- 
cate the  plaintiffs,  who  are  minors  and  bring  this  action 
by  their  next  friend,  were  named  as  beneficiaries.  On 
April  23, 1911,  Mr,  Hewson  died  by  his  own  hand.  That  he 
committed  suicide  is  conceded.  The  defendant  denied  lia- 
bility for  the  f 2,000  death  claim,  and  offered  to  pay  to  the 
beneficiaries  an  amount  equal  to  the  sum  which  the  deced- 
ent had  contributed  to  the  fidelity  fund  of  the  aBsociation, 
which  aggregated  f 51.20.  The  offer  was  declined  by  plain- 
tiffs, and  this  action  was  commenced  in  the  district  court 
for  Lancaster  county.  At  the  conclusion  of  the  evidence 
plaintiffs  moved  for  a  directed  verdict  in  their  favor  for 
the  principal  sum  named  in  the  certificate,  and  interest. 
The  defendant  moved  for  a  peremptory  instruction  to  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiffs  for  the 
sum  of  151.20.  The  motion  of  defendant  was  overruled 
and  that  of  plaintiffs  sustained.  In  accordance  with  the 
direction  of  the  court  the  jury  returned  a  verdict  in  favor 
of  the  plaintiffs  for  f2,210,  upon  which  judgment  was 
entered,  and  defendant  appeals. 

The  briefs  on  both  sides  concede  that  there  is  no  issue 
of  fact  presented  by  the  record  and  that  it  is  for  the  court 
to  determine  the  rights  of  the  parties.  The  decedent's  ap- 
plication for  membership  in  defendant  association  was  a 
partly  written  and  partly  printed  application.  The  origi- 
nal is  before  us.  It  bears  date  January  18,  1906.  The 
original  certificate  of  membership  is  also  before  us.  It 
bears  date  February  21,  1906.  The  application  contains 
this  agreement:  "I  also  agree  that  should  I  commit  sui- 
cide after  my  admission  into  the  Fraternity,  whether  sane 
or  insane,  that  this  contract  shall  be  null  and  void  and  of 
no  binding  force  upon  said  executive  castle;  except  that  I 
agree  that  all  payments  made  by  me  which  have    been 
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placed  in  the  fidelity  fund  shall  be  accepted  in  full  pay- 
ment of  all  benefits  to  my  beneficiary  or  beneficiaries,  and 
that  payment  of  same  by  the  Royal  Higfhlanders  shall  can- 
cel all  claims  whatsoewr."  The  evidence  shows  that  the 
application  correctly  sets  out  the  answers  given  by  the 
decedent,  and  that  he  knew  the  contents  of  the  application 
which  he  was  signing.  The  benefit  certificate  recites: 
"That  in  case  of  the  suicide  of  the  member,  either  sane  or 
insane,  the  amount  of  all  contributions  of  the  member  to 
the  fidelity  fund  of  the  fraternity  only  shall  be  paid  to 
the  beneficiary  named  in  this  certificate.  •  *  *  Both 
the  edicts  and  application  are  made  a  part  of  this  certifi- 
cate/^ 

We  start  out  with  the  fact,  alleged  in  the  petition  and 
admitted  in  the  answer,  that  at  all  of  the  times  in  contro- 
versy defendant  was  a  fraternal  beneficiary  association, 
orgaiiized  and  existing  under  and  by  virtue  of  the  laws  of 
this  state,  and  doing  business  as  such.  This  being  true, 
defendant  was  authorized  to  enter  into  lawful  contracts  of 
membership  with  applicants  applying  therefor.  At  the 
time  the  decedent  applied  for  admission  to  membership 
and  received  his  benefit  certificate  the  defendant  had  a 
complete  set  of  published  edicts,  commonly  designated  in 
other  societies  as  by-laws.  Prior  to  1901  the  edicts  were 
silent  on  the  subject  of  suicide.  In  that  year  the  execu- 
tive castle  amended  them  so  as  to  provide  exemption  from 
liability  in  such  cases.  This  exemption  was  retained  in 
the  amendment  of  1905.  The  application  and  certificate 
were  prepared  in  accordance  with  the  edicts  as  thus 
amended,  and,  so  far  as  the  evidence  shows,  were  thereaf- 
ter exclusively  used  in  admitting  new  members.  Plaintiffs 
insist  that  in  a  fraternal  society  the  certificate  is  not  the 
contract;  that  the  constitution  of  the  society,  its  by-laws 
and  the  certificate  constitute  the  contract.  They  also  con- 
tend that  the  edicts  of  1901  and  1905  were  not  legally 
adopted,  and  cite  Lange  v.  Royal  Highlanders,  75  Xeb. 
188,  and  Briggs  v.  Royal  Highlanders,  84  Neb.  834,  in 
support  of  their  contention.  It  is  true  that  in  those  cases 
we  held  that  in  adopting  the  edicts  of  1901  and  1905  the 
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executive  castle  which  adopted  them  was  not  a  representa- 
tive body,  and  as  so  constituted  the  defendant  did  not  have 
a  representative  form  of  government,  and  for  that  reason 
we  held  that  the  edicts  then  adopted  could  not  be  invoked 
to  defeat  a  recovery  by  the  beneficiaries  of  one  who  had 
committed  suicide,  under  a  certificate  issued  prior  to  the 
abortive  attempt  to  change  the  edicts  of  the  society ;  but  we 
did  not  hold  in  either  of  those  cases  that  the  association 
was  not  legally  transacting  business.  On  the  contrary,  in 
the  Ltange  case  on  rehearing,  75  Neb.  199,  we  said:  "It 
must  be  conceded  that  the  defendant,  by  filing  its  articles 
of  incorporation  in  compliance  with  the  law  in  force  at  the 
time  of  its  organization,  acquired  the  right  to  carry  on 
the  business  for  which  it  was  created."  Nor  did  we  hold  in 
either  of  those  cases  that  if  the  case  then  under  consider- 
ation had  been  based  upon  a  certificate  which  itself  recited 
that  the  defendant  should  not  be  liable  in  the  event  of  sui- 
cide, and  the  application  upon  which  the  certificate  was 
issued  also  expresialy  stipulated  that  there  should  be  no 
liability  in  case  of  suicide,  the  defendant  would  have  been 
liable  notwithstanding  such  stipulations.  On  the  contrary, 
in  the  Briggfs  case,  p.  841,  in  the  concluding  sentence  of  the 
opinion  we  said :  "There  being  nothing  in  the  certificate  of 
membership  issued  to  the  assured,  or  in  the  edicts  and  by- 
laws of  the  defendant  as  they  existed  at  the  time  he  was 
admitted  into  membership  and  received  his  certificate, 
which  exempted  the  defendant  from  liability  in  the  event 
of  suicide,  we  must  hold  that  the  judgment  of  the  distric 
court  was  right" — and  affirmed  the  judgment  which  had 
been  entered  in  favor  of  the  plaintiflF. 

As  we  have  said,  the  edicts  in  force  prior  to  the  amenci- 
ments  of  1901  and  1905  were  silent  on  the  subject  of  sui- 
cide; and  if  the  certificate  issued  to  Mr.  Hewson  had  also 
been  silent  on  that  subject,  then  under  the  authority  of 
the  Lange  and  Briggs  cases  the  defendant  would  be  liable. 
But  here  the  benefit  certificate  itself,  as  well  as  the  ap- 
plication upon  which  it  was  based,  both  expressly  provided 
that  in  the  event  of  suicide  the  defendant  should  not  be 
liable.    The  question,  therefore,  to  be  decided  is,  could  the 
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defendant  make  such  a  contract  with  applicants  for  mem- 
bership? There  is  nothing  in  the  statute  which  forbids 
the  making  of  such  a  contract,  nor  is  there  anything  in 
the  edicts  as  they  existed  prior  to  the  amendment  of  1901 
w'hich  forbids  it.  The  contract  is  a  reasonable  one — one 
in  tiie  interest  of  the  membership  of  the  association.  And 
if  the  defendant,  in  the  regular  course  of  its  business,  con- 
cluded that  it  would  not  longer  continue  to  assume  the  risk 
of  suicide,  and  inserted  in  tKe  application  to  be  signed  by 
all  persons  subsequently  applying  for  membership,  and  in 
all  of  its  benefit  certificates  to  be  subsequently  issued,  an 
express  agreement  that  the  defendant  should  not  be  liable 
for  death  by  suicide,  we  are  unable  to  see  any  just  theory 
upon  which  it  should  be  held  that  such  a  contract  is  not 
lawful  and  entitled  to  be  enforced  as  made.  An  applicant 
for  membership  knows  when  he  signs  his  application  that 
that  is  an  important  condition  of  his  admission  into  the 
society.  If  he  voluntarily  signs  the  application  and  there- 
in agrees  to  such  condition  and  accepts  the  benefit  certifi- 
cate issued  thereon  and  containing  the  same  condition,  we 
must  enforce  the  contract  as  made.  To  do  otherwise  would 
be  to  make  a  new  contract  for  the  parties  and  give  to  the 
applicant,  for  the  benefit  of  his  beneficiaries,  a  contract 
which  the  association  itself  would  not  have  entered  into. 
This  we  must  decline  to  do.  McCoy  v.  Northtoestem  Mut- 
ual Relief  A8S%  92  Wis.  577,  is  squarely  in  point,  and 
cites  numerous  cases  in  its  support.  Taking  the  certificate 
and  the  application  together,  it  is  clear  that  the  defend- 
ant never  in  any  manner  agreed  to  pay  for  the  death  of 
Mr,  Hewson  if  caused  by  his  own  hand.  Its  only  agree- 
ment with  him,  in  the  event  of  suicide,  was  to  pay  to  the 
beneficiaries  named  in  the  certificate  the  money  which,  at 
the  time  of  his  death,  the  decedent  had  contributed  to  the 
fidelity  fund  of  the  association.  This  amount  it  offered 
to  pay,  and  its  motion  at  the  close  of  the  trial,  to  direct  a 
verdict  for  the  plaintiffs  for  that  amount,  should  have 
been  sustained. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  enter  judg- 
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ment  in  favor  of  the  plaintiffs,  in  accordance  with  the  terms 
of  defendant's  motion  entered  at  the  close  of  the  former 
trial, 

Beversed. 
MoRRissET,  01  J.,  not  sitting. 

BosE,  J.,  dissents. 


Kearney  Water  &  Electric  Powers  Company,  appellee, 
V.  Alfalfa  Irrigation  District  bt  al.,  appellants. 

FiLEi}  Febbuabt  26,  1915.    No.  18,355. 

Opinion  on  motion  to  modify  former  judgment  herein 
rei)orted  ante,  p.  139,  Former  judgment  of  affirmance  mod- 
ified. 

Sedgwick,  J. 

Within  the  time  allowed  for  an  application  for  rehear- 
ing, a  motion  was  filed  by  plaintiff  to  modify  the  judg- 
ment of  this  court  and  the  decision  of  the  state  board,  so 
as  to  fix  the  date  of  the  plaintiff's  appropriation  Septem- 
ber 10, 1882,  instead  of  September  1,  1886.  Notice  of  this 
application  was  given  to  all  parties  interested,  with  leave 
to  file  briefs  upon  the  question  if  desired.  Upon  further 
examination  of  the  record,  we  are  satisfied  that  an  error 
has  been  made  in  this  regard.  The  state  board  found  "that 
the  work  of  excavating  and  constructing  the  canal  was 
begun  on  the  10th  day  of  September,  1882,  •  •  •  and 
the  canal  completed  as  reconstructed  by  June  1,  1886." 
Under  the  law,  as  at  the  time  existed,  the  date  of  the  ap- 
propriation was  the  date  of  the  commencement  of  the  work 
which  was  afterwards  completed  and  the  water  thereby 
applied  to  a  beneficial  use.  The  priority  of  the  plaintiff's 
appropriation  is  therefore  September  10,  1882,  and  our 
former  judgment  and  the  order  of  the  state  board  are  mod- 
ified accordingly. 

Former  judgment  xiodified. 
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In  re  Estate  op  William  W.  Wilson. 

Stephen  E.  Cozad,  Ajoministratoe,  et  al.,  appellants,  v. 
Cora  M.  Hibner,  Executrix,  appellee. 

Filed  Febbuart  26,  1916.    No.  18,830. 

1.  Executors  and  Administrators:  Accounting:  Inteblocutobt  Orders. 
Orders  of  the  probate  court  adjusting  or  correcting  accounts  of  an 
administrator,  made  while  he  is  acting  as  such  administrator,  are 
interlocutory  and  not  final  until  his  discharge  as  administrator 
and  final  settlement  of  his  accounts  upon  such  discharge. 

2.   :  :  Appeal:  Jurisdiction.    Upon  appeal  to  the  district 

court  from  an  order  of  the  county  court  adjusting  or  correcting 
the  accounts  of  an  administrator,  the  district  court  has  Juris- 
diction of  the  matters  tried  in  the  county  court  from  which  the 
appeal  is  taken. 

3.  :  :  :  .    When  objection  is  made  in  the 

county  court  to  certain  specified  items  in  the  accounts  of  an 
administrator  and  trial  is  had  in  that  court  as  to  those  items 
only,  appeal  to  the  district  court  from  the  decision  thereon  will 
give  the  district  court  Jurisdictfon  only  of  the  matters  tried  and 
appealed  from. 

4.   :  :  :  Trial  by  Court.    Upon  a  former  appeal  of 

these  parties  it  was  determined  by  this  court  that  objections  to  the 
report  of  an  administrator  should,  upon  appeal  to  the  district 
court,  be  tried  by  the  court,  and  not  by  a  Jury. 

5.  County  Courts:  Jurisdiction:  Equitt  Powers.  The  county  court 
has  exclusive  original  Jurisdiction  of  the  estate  of  deceased  per- 
sons. In  exercising  that  Jurisdiction  it  may  incidentally  deter- 
mine equitable  questions,  but  the  county  court  has  no  general 
equitable  Jurisdiction. 

6.  Bxecutors  and  Administrators:  Accounting:  Objections.  Upon  ap- 
peal from  the  county  court  from  an  order  correcting  the  accounts 
of  an  administrator,  a  pleading  styled  a  ''petition  in  equity,"  filed 
in  behalf  of  the  estate,  alleging  grounds  for  disallowing  items  of 
credit  and  for  additional  debits  in  the  administrator's  report  must 
be  treated  as  objections  to  his  report. 

7.* :  :   Interest.     When  an  administrator  in  his  report 

to  the  county  court  obtains  an  order  allowing  him  credit  for  a 
certain  sum  of  money  as  paid  out  by  him  in  behalf  of  the  estate, 
which  sum  he  has  not  paid  out,  but  thereafter  retains  for  his 
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own  use  for  sereral  years,  he  may  properly,  in  the  discretion  of 
the  court,  be  charged  with  interest  on  such  sum  from  the  time 
that  he  obtained  possession  thereof  as  his  own  money  and  while 
he  so  retains  It. 

8.   :  :  .    An  administrator  is  not  chargeable  with 

interest  on  money  which  he  holds  as  administrator  subject  to  the 
order  of  the  court,  unless  he  received  interest  thereon,  or  the 
circumstances  are  such  that  he  might  and  ought  to  have  received 
such  interest  He  cannot  be  allowed  interest  on  money  paid  out 
by  him  for  the  estate  while  he  holds  a  general  balance  in  his 
hands. 


9.   : :  Attorney's  Febs.    An  administrator  is  not  entitled 

to  charge  against  .the  estate  attorney's  fees  and  other  expenses 
incurred  by  him  in  the  contest  with  the  heirs  of  the  estate  as  to 
his  alleged  misappropriation  of  the  funds  of  the  estate. 

10.   : :  Costs.    In  such  a  conlest,  if  there  has  been  litlga- 

ttlon  between  the  administrator  and  the  heirs  of  the  estate  and 
final  judgment  determining  the  liability  for  costs  thereon,  the 
administrator  in  his  final  settlement  with  the  estate  should  be 
allowed  such  costs  as  are  adjudged  in  his  favor  in  such  litigation, 
but  not  costs  adjudged  against  him  therein. 

11.   :  :   CJosT  OF  Bond.     An  administrator  is  entitled  to 

credit  for  the  cost  of  procuring  and  continuing  his  bond  as  ad- 
ministrator furnished  by  a  bonding  company  under  sec.  1500,  Rev. 
St  1913. 


12.  :  :  Appeal:  Disposition  of  Cause.    When  the  county 

count  has  made  a  finding  and  order  as  to  the  heirs  and  the  pro- 
portion of  the  estate  to  which  each  is  entitled,  and  afterwards 
there  is  an  appeal  to  the  district  court  from  an  order  correcting 
the  accounts  of  the  administrator,  the  district  court,  after  deter- 
mining the  debits  and  credits  of  the  administrator,  should  remand 
the  cause  to  the  coimty  court  for  settlement  of  subsequent  coses 
and  expenses  and  for  final  distribution. 

Appeal  from  the  district  court  for  Lancaster  county: 
AJubebt  J.  Cornish,  Judge.    Affirmed  as  modified. 

Robert  Ryan  and  Mockett  &  Peterson,  for  appellants. 

Tibhets,  Anderson  &  Baylor  and  Claude  8.  Wilson,  con- 
tra, 

Sedgwick,  J. 

William  W.  Wilson  died  in  1901,  and  George  E.  Hibner 
was  appointed  administrator  of  his  estate  by  the  county 
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court  of  Lancaster  county.  In  1906  Hibner  filed  a  report 
of  his  doings  as  administrator,  and  asked  for  an  order  ap- 
proving his  report  and  for  his  final  discharge.  Objections 
were  filed,  and  on  the  26th  day  of  June,  1906,  the  court 
made  an  order  upon  the  report  and  the  objections.  In  this 
order  the  court  fixed  the  compensation  of  the  administrator 
for  all  services  rendered  by  him,  including  services  which 
he  had  rendered  as  special  administrator,  in  the  sum  of 
f 2,000.  Prom  this  allowance  of  f 2,000  the  administrator 
appealed  to  the  district  court,  and  upon  hearing  in  that 
court  the  order  was  made  allowing  a  larger  amount  for 
his  services,  instead  of  the  f 2,000  allowed  by  the  county 
court.  From  this  judgment  of  the  district  court  the  heirs 
appealed  to  this  court,  and  the  judgment  of  the  district 
court  was  reversed,  because  of  the  improper  allowance  of 
certain  items.  In  re  Estate  of  Wilson,  83  Neb.  252.  Up- 
on another  trial  in  the  district  court  f3,500  was  allowed 
the  administrator  for  his  services,  instead  of  the  f2,000 
formerly  allowed  by  the  county  court,  and  upon  appeal  to 
this  court  the  judgment  was  affirmed.    86  Neb.  175. 

After  the  mandate  of  this  court  affirming  that  judgment 
had  been  filed  in  the  district  court,  the  heirs  of  Wilson  filed 
in  the  county  court  a  petition,  alleging  that  in  the  former 
report  of  Mr.  Uibuer  as  administrator  he  had  obtained  a 
credit  of  $4,500,  to  which  he  was  not  entitled,  as  money 
paid  out  by  him  to  one  Evans  in  the  settlement  of  Evans' 
claim  that  he  was  heir  to  the  estate.  It  was  alleged  that 
in  fact  he  had  not  paid  out  this  amount,  but  still  had  it  in 
his  hands.  It  was  also  alleged  that  the  administrator  had 
a  false  credit  of  f 23.25  in  his  report  for  expenses  in  relation 
to  that  matter.  The  heirs  appear  to  have  treated  this  as  an 
equitable  proceeding  to  modify  the  former  order  of  the 
court  upon  the  administrator's  report,  and  they  asked  leave 
to  file  separate  petitions.  This  leave  was  granted,  and  sep- 
arate petitions  were  filed  by  each  of  the  heirs,  asking  the 
county  court  to  allow  each  of  them  such  part  of  the  ^4,500 
as  it  was  claimed  he  was  entitled  to.  Upon  hearing  in  the 
county  court,  that  court  found  that  the  allegations  of  the 
heirs  were  true;  that  the  f 4,500  ought  to  be  distributed 
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among  the  heirs.  From  this  order  of  the  county  court  the 
administrator  appealed  to  the  district  court  in  January, 
1911.  In  February,  1911,  the  administrator  filed  in  the 
county  court  a  supplemental  report  showing  receipts  and 
disbursements  for  the  period  subsequent  to  the  order  of  the 
county  court  upon  the  former  report.  Objections  were 
filed  to  this  supplemental  report,  and  a  hearing  was  had 
and  an  order  made  thereon,  from  which  an  appeal  was 
taken  to  the  district  court  In  the  district  court  it  was  or- 
dered that  these  two  matters  should  be  tried  together. 
In  the  meantime  Mr.  Hibner  died,  and  Stephen  E.  Cozad 
was  appointed  as  administrator  in  his  place.  The  new 
administrator  filed  in  the  district  court  a  petition  styled 
a  petition  in  equity,  setting  out  substantially  the  same 
matters  as  were  alleged  in  the  petitions  of  the  heirs  that 
had  been  filed  in  the  county  court,  and  ailing  some  other 
matters  also.  Upon  trial  in  the  district  court,  that  court 
found  that  the  reports  of  Mr.  Hibner  as  administrator  were 
right,  and  they  were  approved  in  all  particulars,  except 
in  two  specified  particulars.  From  this  order  of  the  dis- 
trict court  both  parties  have  appealed  to  this  court. 

The  parties  in  the  briefs  discuss  questions  of  jurisdic- 
tion and  innumerable  other  questions  which  it  will  be  im- 
possible to  review  here  separately. 

It  will  be  observed  that  the  controversy  relates  entirely 
to  the  accounts  of  the  administrator  and  is  between  the  ad- 
ministrator and  the  estate.  We  have  observed  no  final 
order  of  the  court  discharging  the  administrator,  and 
while  he  wajs  serving  as  administrator  orders  of  the  court 
upon  his  accounts  as  such  administrator  were  interlocutory 
only,  and  not  final  orders.  Bachelor  v.  Schmela^  49  Neb.  37. 
The  county  court,  therefore,  had  complete  jurisdiction  over 
the  accounts  of  the  administrator  until  his  final  discbarge. 

Upon  an  appeal  to  the  district  court  that  court  would 
have  jurisdiction  of  the  matter  tried  in  the  county  court 
from  which  the  appeal  was  taken.  In  the  proceedings  be- 
gun by  the  heirs  in  the  county  court  to  modify  the  report 
of  the  administrator  of  1906,  the  application  of  the  heirs 
was  specific  and  related  to  only  two  items  of  the  report, 
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as  abovie  stated.  Upon  appeal  from  that  order,  therefore, 
the  only  question  presented  was  ajs  to  those  two  items. 
When  the  administrator  filed  his  supplemental  report  in 
February,  1911,  that  report  purported  to  present  his  do- 
ings ais  administrator  and  his  debits  and  credits  subse- 
quent to  the  former  order  of  the  county  court  Objections 
were  made  to  this  report  by  the  heirs,  but  there  was  no 
attempt  to  review  any  of  the  proceedings  of  the  adminis- 
trator except  those  contained  in  the  supplemental  report. 
The  county  court  made  an  order  upon  the  matters  set 
forth  in  the  supplemental  report,  and  an  appeal  was  taken 
to  the  district  court.  This  appeal,  therefore,  would  re- 
move to  the  district  court  all  of  the  matters  involved  in 
the  supplemental  report  and  the  objections  thereto. 

It  was  determined  upon  the  first  appeal  to  this  court 
from  the  allowance  made  to  the  administrator  that  the 
matter  should  have  been  tried  by  the  court  itself,  and  not 
by  a  jury.  83  Neb.  252,  Such  matters  are,  in  the  first 
instance,  determined  in  the  county  court  without  a  jury, 
and  if  appealed  to  the  district  court  are  to  be  determined 
in  the  same  manner.  The  county  court  has  exclusive  origi- 
nal jurisdiction  of  the  estates  of  deceased  persons.  In  ex- 
ercising that  jurisdiction  it  may  incidentally  determine 
equitable  questions,  but  the  county  court  has  no  general 
equitable  jurisdiction.  An  appeal,  therefore,  from  the 
county  court  to  the  district  court  gives  that  court  no  gen- 
eral equitable  jurisdiction.  This  was  a  proceeding  in  pro- 
bate to  correct  the  account  of  the  administrator.  The  i>e- 
titions  filed  and  styled  petitions  in  equity  should  therefore 
be  treated  as  objections  to  the  account  of  the  administra- 
tor. 

The  administrator  had  not  paid  out  the  |4,500  for 
which  he  had  been  credited.  The  money  was  still  in  his 
hands,  and  tihere  was  no  claim  pending  against  the  estate 
therefor.  The  district  court,  therefore,  did  right  in  charg- 
ing his  account  with  that  amount.  The  district  court  also 
charged  him  with  interest  thereon  from  the  time  that 
he  improperly  obtained  credit  in  the  county  court  there- 
for, and  this  interest  was  also  a  proper  charge.    The  court 
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refused  to  charge  him  with  interest  prior  to  the  time  that 
he  obtained  the  improper  credit,  and  this  order  was  cor- 
rect, because  it  does  not  appear  in  the  record,  so  far  as 
we  have  observed,  that  the  administrator  received  any 
interest  on  the  money  prior  to  that  time  or  could  reason- 
ably  have  received  such  interest.  Upon  the  first  appeal 
to  this  court,  above  referred  to,  it  was  determined  that 
the  administrator  is  entitled  to  compensation  for  services 
rendered  the  estate,  and  in  a  proper  case  may  employ  at- 
torneys, but  he  is  not  entitled  to  reimbursements  for  at- 
torney's fees  or  other  expenditures  incurred  by  him  in  his 
individual  contest  with  the  estate.  The  item  of  f  23.25  ex- 
pense is  not,  so  far  as  we  Aave  observed,  shown  to  havie 
been  improperly  allowed. 

Objection  is  made  to  the  allowance  of  various  items  in 
the  supplemental  report  filed  in  the  count;^  court  in  Feb- 
ruary, 1911.  There  were  items  in  that  report  for  expenses 
of  continuing  his  bond  as  administrator  which  were  paid 
by  the  administrator  to  a  bonding  company.  All  of  these 
items  were  subsequent  to  the  act  of  1905,  and  were  proper 
charges  under  that  act.  Rev.  St.  1913,  sec.  1500.  Prior 
items  of  a  similar  nature  were  adjusted  in  the  order  of 
1906,  and  were  not  included  in  the  objections  made  to  that 
adjustment.  The  district  court,  therefore,  had  no  jurisdic- 
tion to  review  those  items. 

In  the  supplemental  report  of  1911,  which  was  duly 
appeal^  from,  the  court  allowed  the  administrator  fees 
for  attorneys  employed  by  him  in  the  contest  between  him- 
self and  the  estate  as  to  the  settlement  of  his  account  and 
in  the  various  appeals  therefrom  to  the  district  and  thi& 
court  Under  the  former  holding  of  this  court  in  the  ap- 
peal referred  to,  these  items  were  improperly  allowed.  The 
fees  appear  to  be  reasonable  and  just,  but  they  were  in- 
curred by  the  administrator,  not  for  the  benefit  of  the  es- 
tate, but  in  the  contest  against  the  estate,  and  such  fees 
are  chargeable  to  the  administrator  himself.  These  fees 
and  costs  paid  by  his  attorneys  as  allowed  by  the  county 
court  amounted  to  f 932.25.    There  is  one  item  for  services 

97Neb.60 
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in  making  first  settlement  in  county  court  which  is  not 
Bhown  to  be  improperly  allowed,  amounting  to  f  100.  The 
remainder  of  these  items  should  be  charged  to  the  admin- 
istrator. The  district  court  allowed  the  administrator  on 
account  of  these  fees  f 532.25  and  interest  thereon,  amount- 
ing at  the  date  of  the  decree  to  1611.72.  Interest  is  not 
charged  against  the  administrator  on  his  general  account, 
but  only  on  the  item  of  |4,500  from  the  time  that  he  con- 
verted that  amount  to  his  own  use  by  improperly  taking 
<;redit  therefor  in  his  report.  No  interest,  therefore,  should 
be  allowed  him  on  his  credits.  There  should  therefore  be 
charged  to  his  account  the  further  sum  of  f511.72  on  ac- 
-count  of  the  attorney'^  fees  aiid  costs  improperly  allowed. 

The  district  court  also  allowed  the  administrator  three 
items  of  court  costs  and  expenses  in  the  district  court  and 
this  court  in  that  litigation,  which  are  objected  to  by  the 
heirs,  as  follows:  Printing  brief  ^14.50;  taking  Elans' 
deposition  f  16.36;  attorney's  fees  in  Eyans  case  f20;  and 
the  following  items  of  costs  improperly  allowed  to  the  at- 
torney of  the  administrator:  Commencement  fee  district 
-court  |5;  filing  fee  75  cents;  transcript  for  appeal  to  disr 
trict  court  f 23.25;  filing  fee  district  court  second  appeal 
f  3.25.  The  right  to  these  costs  was  of  course  adjudicated 
in  those  actions  themselves,  and  he  should  be  allowed  credit 
only  for  those  costs  that  were  taxed  in  his  favor.  Objection 
is  also  made  to  the  allowance  of  compensation  to  the  ad- 
ministrator for  his  services  during  the  time  covered  by  the 
supplemental  report,  but  it  was  determined  upon  the  ap- 
peal referred  to  that  the  administrator  is  entitled  to  such 
^compensation.  The  trial  court  found  that  there  was  no 
such  wilful  malfeasance  on  the  part  of  the  a:dministrator 
as  would  forfeit  his  rights  as  administrator,  and,  so  far 
as  we  have  observed,  this  finding  is  supported  by  the  evi- 
dence. 

It  is  objected  that  the  district  court  should  have  de- 
termined all  of  the  rights  of  the  various  heirs  and  the 
amount  to  which  each  is  entitled,  but  we  think  that  in  this 
the  trial  court  did  right  The  county  court  in  the  original 
order  made  a  finding  as  to  the  heirs  and  the  proportion  of 
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the  estate  to  which  each  is  entitled,  and  that  order,  so 
far  as  we  have  observed,  is  not  appealed  from  and  is  not 
now  seriously  questioned.  The  matter  presented  to  the 
district  court  upon  appeal  was  as  to  the  account  of  the 
administrator,  and  the  district  court,  after  having  settled 
those  items  of  account,  ordered:  "That  distributions  be 
made  in  the  proportions  shown  in  the  court's  decrees,  ex- 
cept as  settlements  have  been  made  and^  advancements 
made,  so  as  to  give  to  each  heir  the  amount  due  as  may  be 
found  by  the  court  after  payment  of  costs.  That  this  deci- 
sion be  certified  to  the  county  court  for  such  proceedings  as 
may  be  necessary  in  accordance  therewith."  This  was  the 
proper  disposition  of  the  matter. 

The  judgment  of  the  district  court  is  therefore  modified, 
so  as  to  add  to  the  charges  against  .the  administrator  the 
amount  of  attorneys'  fees  improperly  allowed,*  f  511.72,  and 
so  as  to  direct  the  county  court  to  adjust  the  court  costs 
specified  in  this  opinion  in  accordance  with  the  final  judg- 
ments rendered  in  the  litigation  in  which  those  costs  were 
incurred,  allowing  to  the  administrator  credit  for  those 
items  only  that  were  taxed  in  his  favor.  Interest  ulso  will 
be  charged  against  the  administrator's  account  on  the 
$4,500  to  the  date  of  the  final  order  hereon  in  the  county 
court,  and  on  the  whole  balance  due  the  estate  from  the 
administrator  from  the  entry  of  such  final  order  until  the 
same  is  paid  to  the  present  administrator.  As  so  modified, 
the  judgment  of  the  district  court  is  affirmed.  Each  party 
will  be  taxed  with  his  own  costs  in  this  court. 

Modified  and  affirmed. 

MoRBissEY,  G.  J.,  Babnes  and  Hameb,  JJ.,  not  sitting. 
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Earnest  A.  Calling,  appellee,  v.  Archie  S.  Gilland, 

APPELLANT. 

Filed  Febbuabt  26,  1915.    No.  18,871. 

Ctounty  Oomznlsalonen:  Term  of  Office.  Under  the  constitutional 
amendment  of  1912  and  the  statute  of  1913  (Rev.  St  1913,  sec. 
1955),  a  county  commissioner,  elected  in  1912  in  a  county  not 
under  township  organization  and  having  three  commissioners, 
holds  his  office  for  a  term  of  four  years,  beginning  in  January, 
1913,  and  his  successor  will  hold  for  the  remainder  of  the  four- 
year  term  ending  January,  1919. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Orimbs,  Judge.    Affirmed. 

H.  D.  Rhea  and  F.  J.  Byrd,  for  appellant 

E.  A.  Cook  and  W,  A.  Stewart,  contra. 

Sedgwick,  J. 

At  the  general  election  in  the  fall  of  1912  the  plaintiff 
was  elected  to  the  office  of  county  commissioner  for  the 
third  commissioner's  district  of  the  county  of  Dawson. 
Dawson  county  at  that  time  was  not  under  township  or- 
ganization and  had  three  commissioners.  Under  the  law 
as  it  then  existed  one  county  commissioner  was  elected 
each  year  for  the  term  of  three  years.  Best  v.  Moorhead, 
96  Neb.  602;  Soling  v.  Bahensky,  p.  789  post.  The  term, 
therefore,  for  which  the  plaintiff  was  elected  would  ex- 
pire in  January,  1916.  The  constitutional  amendment  of 
1912  provided  for  biennial  elections  (Const,  art,  XVI,  sec. 
13),  and  the  legislature  of  1913  enacted  a  general  statute 
for  the  purpose  of  harmonizing  the  statute  then  existing 
with  the  constitutional  amendment.  It  repealed  some  of 
the  former  acts.  It  provided  that,  in  counties  not  under 
township  organization  having  three  commissioners,  "two 
commissioners  shall  be  elected  in  the  year  1914  and  every 
fourth  year  thereafter,  and  one  commissioner  shall  be 
elected  in  the  year  1916  and  every  fourth  year  thereafter." 
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Rev.  St.  1913,  sec.  1955.  Construed  literally,  this  provi- 
sion would  have  limited  the  plaintiff's  term  to  two  years, 
ending  in  January,  1915;  that  is,  his  successor  would  be 
elected  at  the  general  election  in  1914;  but  the  con- 
stitutional amendment  referred  to  provided  ^^that  no 
office  shall  be  vacated  thereby,  but  the  incumbent  there- 
of shall  hold  over  until  his  successor  is  duly  elected 
and  qualified."  It  was  held  in  Best  v,  Moorhead,  supra, 
that  the  statute  requii*ing  two  commissioners  to  be  elected 
in  1914  could  not  apply  to  an  incumbent  whose  term  of 
office  would  not  expire  until  January,  1916.  The  plaintiff 
therefore  is  entitled  to  hold  the  office  until  January,  1917, 
which  is  two  years  of  the  term  of  his  successor,  which  term 
expires  in  January,  1919. 

This  is  the  qnly  question  presented  and  discussed  in  the 
briefs,  and  the  trial  court  having  held  in  accordance  with 
the  views  above  expressed,  its  judgment  is 

Affirmed. 

Letton,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


Robert  Baling,  appellant,  v.  K.  D.  Bahensky,  County 
Clerk,  appellee. 

Filed  Febbuabt  26,  1915.    No.  18,933. 

1.  Oonnty  Oommiarionen:  Tebm  of  Office.  Section  55  of  the  act  of 
1879  (laws  1879,  p.  353),  "Concerning  counties  and  county  offi- 
cers," as  amended  by  chapter  46,  laws  1905  (Rev.  St  1913,  sec. 
980),  fixes  the  terms  of  county  commissioners  of  all  counties  at 
four  years. 

2.  Counties:  Officebs:  Term  of  Office.  Chapter  51,  laws  1907,  which 
amends  a  section  of  the  general  election  law,  provides  that  laws 
creating  county  offices  shall  control  as  to  the  election  of  county 
officers,  and  the  provisions  in  regard  to  the  terms  of  such  officers 
do  not  apply  when  the  statute  creating  the  office  ^flxes  the  term. 

3.  Elections:  Injunctidn:  Qu^ebe.  Whether  injunction  is  the  proper 
remedy  in  any  case  to  control  the  action  of  the  county  clerk  in 
arranging  the  general  election  ballot,  qusere. 
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Appeal  from  the  district  court  for  Howard  county: 
James  N.  Paul  and  Jambs  E.  Hanna,  Judges.    Affirmed. 

W.  T.  Thompson  and  T.  T.  Bell,  for  appellant 

Charles  Q.  Ryan,  R.  R.  Horth  and  Charles  Dohry,  con-, 
tra^ 

Reese,  Reese  &  StotU  and  Hainer,.  Craft  d  Edgerton, 
amid  curiae. 

Sedgwick,  J. 

At  the  primary  election  in  1914  the  relator  and  Prank 
Bowers  and  William  Johnson  were  nominated  as  candi- 
dates for  the  office  of  county  commissioner  for  Howard 
county.  Thereafter  the  relator  began  this  action  in  the 
district'  court  against  the  respondent,  who  is  county  clerk 
of  that  county,  to  restrain  him  from  putting  the  names  of 
Bowers  and  Johnson  upon  the  official  ballot  as  candidates 
for  that  office.  The  district  court  granted  a  preliminary 
restraining  order  and  afterwards,  upon  final  hearing,  dis- 
solved the  restraining  order  and  dismissed  the  proceedings, 
and  the  relator  has  appealed. 

The  relator  was  elected  to  the  office  of  county  commis- 
sioner at  the  general  election  in  the  fall  of  1911,  and  con- 
tends that  his  term  was  for  four  years  and  would  not 
expire  until  January,  1916,  and  therefore  there  was  no 
^fucancy  in  that  office  to  be  filled  at  the  election  of  1914. 

1.  It  is  objected  that  injunction  is  not  an  appropriate 
remedy  in  such  case.  Contest  of  election  provided  by  stat- 
ute or,  when  that  remedy  is  not  applicable,  the  writ  of 
quo  icurranto  is  the  proper  method  of  trying  the  right  to 
public  office.  If  the  name  of  one  who  has  been  regularly 
nominated  to  an  office  is  kept  from  the  ballot  by  a  restrain- 
ing order  or  a  temporary  injunction,  he  may  be  prevented 
from  being  a  candidate  at  the  election,  although  it  is  finally 
determined  in  the  same  case  that  he  was  entitled  to  a 
place  on  the  ballot.  Thus  he  may,  by  a  preliminary  order, 
without  any  hearing,  be  deprived  of  a  right  that  can  never 
be  restored  to  him.     If  injunction  is  the  proper  remedy, 
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the  decision  must  finally  depend  entirely  upon  the  rela- 
tor's right  to  the  office.  If  the  relator's  term  has  not  ex- 
pired, the  election  of  a  successor  will  not  necessarily  de- 
prive him  of  the  office.  The  question  can  still  be  tested 
by  quo  warranto  proceedings.  In  Best  v.  Moorheady  96 
Neb.  602,  the  relators  claimed  that  their  terms  as  county 
commissioners  had  not  expired  and,  as  in  this  case,  they 
sought  to  restrain  the  county  clerk  from  placing  the  names^ 
of  rival  candidates  upon  the  ballot.  The  only  difference 
between  that  case  and  the  case  at  bar,  so  far  as  this  point 
is  concerned,  is  that  it  related  to  the  primary  ballot,  and 
in  the  case  at  bar  the  election  ballot  is  in  question.  They 
began  in  time  so  that  the  case  w^as  disposed  of  in  this  court 
before  the  primaries  were  held.  The  question  whether  in- 
junction was  the  proper  remedy  was  not  pressed  and  was 
not  considered.  In  the  case  at  bar  the  respondent  says 
in  the  brief  that  the  contested  names  were  placed  on  the 
ballot,  and  relator  was  also  a  candidate  at  the  election, 
but  was  defeated.  The  case  is  therefore  purely  academic 
so  far  as  the  form  of  the  ballot  and  the  names  appearing 
thereon  are  concerned ;  but  there  are  other  cases  pending  in 
this  court  involving  the  question  of  the  length  of  terms  of 
county  commissioners  in  counties  not  under  township  or- 
ganization and  having  three  commissioners.  In  some  of 
them  at  least  the  question  is  being  properly  contested  by 
quo  wa/rranto  and,  as  we  consider  that  we  are  already  com- 
mitted upon  the  question  of  the  length  of  these  terms  in 
Best  V.  Moorhead,  supra,  we  have  concluded  to  state  some 
additional  reasons  for  that  decision. 

2.  It  was  suggested  in  Best  v,  Moorhead,  supra,  that 
"the  statutes  governing  this  question  are  conflicting  and 
inconsistent  and  cannot  be  literally  enforced."  The  l^s- 
lature  of  1879  enacted  two  statutes,  one  entitled  "An  act 
to  provide  a  general  election  law,  the  procedure  relative 
to  contested  elections,  and  the  filling  of  vacancies  in  of- 
fice" (laws  1879,  p.  240),  and  the  other  entitled  "Concern- 
ing counties  and  county  officers"  (laws  1879,  p.  353).  The 
act  "Concerning  counties  and  county  officers"  was  a  com- 
prehensive statute  of  154  sections.     It  provided  that  the 
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board  of  county  commissioners  shall  consist  of  three  per- 
sons (section  53 ),  and  that,  ^^at  the  first  election  held  to 
choose  the  board  of  commissioners  under  this  act  in  any 
county,  the  person  having  the  highest  number  of  votes  shall 
continue  in  office  for  three  years;  the  next  highest  two 
years,  and  the  next  highest  one  year;  ♦  ♦  ♦  and  each 
commissioner  elected  thereafter,  in  pun^uance  of  the  fore- 
going section,  shall  hold  his  office  for  three  years,  and  until 
his  successor  is  elected  and  qualified."  Section  55.  This 
section  was  intended  to  apply  to  all  counties  from  the  time 
that  the  act  took  eflFect,  and  not  merely  new  counties  or- 
ganized after  that,  as  suggested  in  tbe  brief ,  since  section 
11  of  the  act  specifically  provides  for  the  first  election  in 
new  counties.  This  act  was  afterwards  very  frequently 
amended,  for  the  purpose  of  providing  for  five  commission- 
ers instead  of  three  in  Douglas  county  and  in  such  other 
counties  as  might  elect  to  have  that  number,  and  for  va- 
rious other  purposes,  from  the  time  of  its  first  enactment 
until  the  legislature  of  1905.  In  1905  the  legislature  at- 
tempted to  adopt  the  policy  of  biennial  elections.  It  en- 
acted a  statute  specifically  for  that  purpose.  Laws  1905,  ch. 
65.  That  statute  was  held  to  be  unconstitutional,  as  the 
constitution  expressly  fixed  the  terms  of  many  officers  to 
begin  in  odd-numbered  years,  and  that  act  undertook  to 
change  those  same  terms  to  begin  on  even-numbered  years, 
and  for  other  reasons.  The  legislature  of  1905  (laws  1905, 
ch.  46)  also  enacted  a  statute,  entitled  ^'An  act  to  amend 
sections  54  and  55,  of  art,  I,  ch.  18  of  the  Compiled  Stat- 
utes," etc.  These  were  sections  54  and  55  of  the  original 
act  of  1879,  "Concerning  counties  and  county  officers,"  as 
amended.  Section  54  had  been  amended  from  time  to 
time  and  finally  in  1891  (laws  1891,  ch.  21).  Section  54 
of  the  original  act  provided  for  dividing  counties  into 
three  districts,  and  that  one  commissioner  should  be  elected 
from  each  district,  and  section  55  fixed  the  terms  of  office 
of  the  commissioners.  This  section  was  as  follows:  "At 
the  first  election  held  to  choose  the  board  of  commission- 
ers under  this  act  in  any  county,  the  person  having  the 
highest  number  of  votes  shall  continue  in  office  for  three 
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years;  the  next  highest  two  years,  and  the  next  highest  one 
year;  but  if  any  two  op  more  i)erson8  have  the  same  num- 
ber of  yotes,  their  term  of  office  shall  be  determined  by 
the  board  of  canvassers,  and  each  commissioner  elected  at 
the  first  general  election,  as  herein  provided,  shall  hold 
his  office  for  three,  two  or  one  years,  as  the  case  may  be, 
and  until  his  successor  is  elected  and  qualified,  and  each 
commissioner  elected  thereafter,  in  pursuance  of  the  fore- 
going section,  shall  hold  his  office  for  three  years,  and  until 
his  successor  is  elected  and  qualified."  It  was  intended 
to  apply  to  all  counties  of  the  state,  and  not  merely  coun- 
ties thereafter  organized.  Section  11  of  the  act  provided 
for  the  election  of  commissioners  in  new  counties.  Chap- 
ter 46,  laws  1905,  amended  said  section  55.  The  only 
change  made  was  to  make  the  term  of  office  four  years  in- 
stead of  three.  It  amended  a  section  of  the  act  "Concern- 
ing counties  and  county  officers,"  and  the  manifest  inten- 
tion was  to  make  the  term  four  years  in  all  counties  of  the 
state.  The  general  election  law  provided  that  the  provi- 
sions of  an  act  creating  an  office  should  control  as  to  the 
election  of  such  officers  and  their  terms  of  office.  It  was 
held  in  Best  v,  Moorhead,  supra,  that  this  amendment  of 
the  act  concerning  counties  and  county  officers  had  the  ef- 
fect to  fix  the  terms  of  county  commissioners  in  all  coun- 
ties of  the  state. 

The  general  election  law  of  1879  (laws  1879,  p.  240) 
named  the  officers  to  be  elected,  state,  district,  county^ 
township  and  precinct,  and  generally  stated  incidentally 
the  term  of  office.  Section  7,  after  providing  for  the  elec- 
tion of  various  officers  of  counties  not  under  township  or- 
ganization, contained  these  words :  "And  one  county  com- 
missioner shall  be  elected  annually  who  shall  serve  three 
years."  This  was  all  that  was  said  in  the  act  in  regard  to 
county  commissioners  and  their  terms  of  office.  The  act 
concerning  counties  and  county  offices  created  the  office  of 
county  commissioner,  and  provided  at  large  the  duties  of 
that  office  and  the  time  and  manner  of  the  election.  If 
there  is  a  confiict  between  the  general  election  law  and 
the  law  concerning  counties  and  county  officers  as  to  the 
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election  of  county  commissioners  the  latter  act  would  of 
course  control,  under  the  provision  of  the  general  election 
law  above  quoted,  even  if  it  would  not  control  without 
such  provision.  A  statute  was  enacted  in  1907  (laws  1907, 
eh.  51)  which  purports  to  amend  section  7  of  the  general 
election  law  and  still  retains  the  words:  "One  county 
commissioner  shall  be  elected  annually  who  shall  serve 
three  years" — which  is  the  only  reference  to  county  com- 
missioners, and  it  also  contains  the  provision  that  county 
oflBcers  "created  by  statute  or  that  may  be  hereinafter 
created  shall  be  elected  at  such  general  election  as  may 
be  provided  in  the  law  creating  the  office  or  offices."  It 
repeals  the  former  section  7  of  the  general  election  law, 
but  does  not  repeal  nor  mention  the  act  in  relation  to 
counties  and  county  officers.  The  act  was  enacted  after 
the  general  election  law  of  1905  was  declared  unconsti- 
tutional, and  was  intended  to  take  the  place  of  that  stat- 
ute, and  did  not  intend  nor  purport  to  repeal  or  amend 
the  act  relating  to  counties  and  county  officers,  but  ex- 
pressly provided  that  that  act  should  control  as  to  the 
election  of  such  officers.  The  statute  of  1905,  as  we  have 
already  seen,  makes  the  term  of  county  commissioners  four 
years,  and  in  Best  v,  Moorheady  supra,  it  was  held  to  be 
eoustitutional  and  valid  for  that  purpose. 

The  relator's  term  of  office  was  four  years,  beginning 
in  January,  1912.  Without  determining  whether  the  pro- 
cess of  injunction  may  be  used  under  any  circumstances 
to  control  the  action  of  the  county  clerk  in  making  up 
the  official  ballot,  we  cannot  find  that  there  was  any  abuse 
of  discretion  in  dismissing  the  action  under  the  peculiar 
circumstances  in  this  case. 

Affirmed. 

Letton,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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Katherinb  Feebeb,  appellant,  V.  Frank  Leise  bt  al., 

APPELLEES. 
Piled  Febbuabt  26,  1915.    No.  17,836. 

1.  New  Trial:  Relief  in  Equitt.  A  court  of  equity  will  grant  a  new 
trial  in  a  proper  case  where  a  party  has  been  deprived  of  a  bill 
of  exceptions  by  reason  of  the  inability  of  the  stenographic  re- 
porter to  furnish  a  transcript  of  the  testimony  in  time. 

2.   :  :  Petition.    The  allegations  of  the  petition  set  forth 

in  the  opinion  held  to  state  a  cause  of  action  in  equity  for  a  new 
trial  in  order  to  preserve  the  right  of  appeal  to  this  court  Holland 
V.  Chicago,  B,  d  Q.  R,  Co.,  52  Neb.  100. 

.   Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Geaves^  Judge.    Reversed. 

R.  J.  Millardy  J.  F.  Boyd,  0.  A.  Kingsbury^  Edward  E. 
'Baron  and  Harding  d  Oliver^  for  appellant. 

Wilbur  F.  Bryant^  B.  Ready  and  Flansburg  &  Flans- 
burg,  contra. 

Hamee,  J. 

This  case  was  brought  for  the  purpose  of  obtaining  a  new 
trial  in  a  case  of  the  same  title,  where  the  petition  of  the 
plaintiff  was  dismissed.  The  defendant  objected  to  the  in- 
troduction of  any  evidence  upon  the  ground  that  the  pe- 
tition did  not  state  facts  sufl&cient  to  constitute  a  cause  of 
action.  The  court  sustained  the  objection,  dismissed  the 
case,  and  the  plaintiff  has  appealed.  The  question  there- 
fore is  solely  one  of  suflSciency  of  the  petition,  which  the 
objection  admits  to  be  true. 

The  petition  alleged,  in  substance,  that  on  November 
13,  1911,  there  was  tried  in  the  district  court  for  Oedar 
county,  Nebraska,  an  action  wherein  the  plaintiff  herein 
was  the  plaintiff  and  the  defendants  herein  were  the  de- 
fendants ;  that  on  said  day  the  evidence  was  taken,  the  ar- 
guments of  counsel  made,  the  cause  submitted  to  the  court 
and  taken  under  advisement  to  be  decided  at  a  future  day 


796  NEBRASKA  REPORTS.  [Vol.  97 


Perber  v.  Leise. 


of  said  term;  that  at  the  time  the  case  was  submitted  on 
November  13,  1911,  counsel  for  plaintiff  stated  in  open 
court,  in  the  presence  and  hearing  of  the  judge  of  the  dis- 
trict court  who  was  then  presiding,  that  they  could  not  be 
present  at  the  time  said  case  would  come  up  for  final  de- 
cision, and  requested  the  court,  in  case  tlie  decision  was 
against  the  plaintiff,  to  fix  the  amount  of  the  sui)ersedeas 
bond,  and  to  give  the  plaintiff  40  days  in  which  to  prepare 
and  submit  a  bill  of  exceptions  to  opposing  counsel,  and 
that  this  request  was  granted,  the  said  judge  stating  that 
he  would  comply  with  it;  that  on  November  14,  the  day 
after  said  case  was  submitted,  it  came  up  for  final  hearing 
in  the  absence  of  the  plaintiff  and  her  counsel,  the  court 
announcing  its  decision  finding  for  the  defendants  and  dis- 
missing plaintiff's  cause  of  action,  and  fixing  the  super- 
sedeas bond  in  the  sum  of  J200,  but  failed  to  allow  40  days 
to  prepare  and  submit  to  defendants  a  bill  of  exceptions, 
as  requested  and  agreed  upon ;  that  R.  J.  Millard,  assistant 
counsel  for  plaintiff,  applied  to  the  official  reporter  for  a 
transcript  of  the  evidence,  but  the  reporter  was  not  able 
to  prepare  and  furnish  the  same  within  15  days  from  the 
adjournment  sine  die  of  the  said  November  term  of  said 
court,  and  failed  to  do  so;  that  said  term  of  said  court 
was  adjourned  sine  die  November  17,  1911 ;  that  the  plain- 
tiff had  relied  upon  being  able  to  obtain  a  transcript  of 
said  evidence  from  the  reporter,  and  had  not  taken  the 
same  in  writing;  that  it  was  impossible  to  take  the  same  in 
longhand  at  the  time  of  the  trial,  and  the  reporter  was 
iumished  under  the  law  to  take  said  evidence  in  short- 
hand ;  that  the  failure  to  prepare  said  bill  of  exceptions  was 
due  solely  to  the  inability  of  the  reporter,  and  not  to  the 
negligence  of  her  attorneys ;  that  within  the  time  allowed 
by  law  the  plaintiff  gave  supersedeas  bond  in  the  sum  of 
f200,  which  was  duly  approved;  that  on  December  20, 
1911,  the  official  reporter  had  prepared  and  delivered  to 
said  R.  J.  Millard  a  transcript  of  the  evidence  in  said  case, 
and  on  said  day  said  Millard  served  the  same  on  defend- 
ants through  one  of  their  attorneys,  who,  on  December 
29,  1911,  returned  the  same  with  the  objection  indorsed 


Vol.  97]  JANUAEY  TERM,  1915.  797 


Ferljer  v.  Leise. 


thereon  that  it  was  not  presented  within  the  time  required 
by  law;  that  on  December  29,  1911,  the  bill  of  exceptions 
was  presented  to  the  trial  judge  by  the  plaintiff,  and  on 
January  5,  1912,  plaintiff  filed  with  said  judge  a  motion, 
supported  by  aflldavit,  asking  for  extension  of  the  40  days 
from  the  expiration  of  the  15  days  after  the  adjournment  of 
the  court  sine  die,  being  the  time  fixed  by  law  for  serving 
a  bill  of  exceptions,  and  that  said  judge  denied  the  mo- 
tion and  disallowed  said  bill;  that  within  40  days  of  the 
time  the  court  adjourned  sine  die  the  bill  of  exceptions 
had  been  prepared  and  presented  to  opposing  counsel  by 
the  plaintiff,  and  because  of  the  neglect  or  refusal  of  the 
said  judge  of  the  district  court  to  give  the  said  40  days, 
as  he  had  announced  that  he  would  do,  the  plaintiff  was 
denied  the  opportunity  of  perfecting  her  bill  of  exceptions. 
From  this  statement  of  the  facts  it  is  evident  that  the 
plaintiff  was  misled  by  the  statements  of  the  court  and 
lulled  into  the  belief  that  the  time  to  prepare  the  bill  of 
exceptions  would  be  extended.  It  is  a  matter  of  common 
knowledge  that  this  40  days  extension  is  made,  as  a  mat- 
ter of  course,  in  perhaps  the  majority  of  the  cases  tried 
in  the  district  courts  of  this  state.  On  account  of  the  fail- 
ure to  enter  this  order  the  next  day  as  alleged,  and  the 
further  inability  of  the  court  reporter  to  furnish  the  steno- 
graphic report  of  the  testimony  within  the  15  days  allowed 
by  statute,  the  plaintiff  was  deprived  of  the  right  of  review 
in  this  court  guaranteed  to  her  by  the  constitution.  In 
Holland  v.  Chicago,  B.  d  Q.  B.  Co.,  52  Neb.  100,  it  is  held 
that  a  litigant  should  not  be  deprived  of  the  right  to  have 
his  case  heard  in  the  court  of  last  resort  on  account  of  the 
inability  of  the  oflftcial  stenographer  to  furnish  him  with  a 
copy  of  the  testimony,  and  that  if  the  person  desiring  the 
transcript  is  without  fault,  and  in  consequence  of  this  in- 
ability a  bill  of  exceptions  cannot  be  had,  a  court  of  equity 
in  a  proper  case  will  grant  a  new  trial.  It  appeared  in 
that  case  that  the  reporter  had  lost  a  part  of  his  steno- 
graphic notes  and  was  therefore  unable  to  furnish  a  tran- 
script The  petition  th^ein  contained  the  averments  that, 
in  a  case  wherein  the  appellant  had  been  plaintiff  and  the 
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appellee  defendant,  there  had  been  a  judgment  adverse  to 
defendant;  that  within  the  40  days  allowed  by  the  court  for 
settling  a  bill  of  exceptions  the  plaintiff  applied  to  the 
stenographic  reporter  of  the  court  for  a  transcript  of  the 
evidence;  that  the  reporter  was  unable  to  furnish  it  on 
account  of  having  lost  a  part  of  his  notes;  that  the  failure 
to  prepare  the  bill  was  due  solely  to  the  loss  of  said  notes; 
and  that  plaintiff,  by  reason  of  the  inability  to. procure  a 
bill  of  exceptions,  was  unable  to  secure  a  review  of  his 
case  in  the  supreme  court.  The  district  court  dismissed 
the  petition,  but  the  judgment  was  reversed  and  the  cause 
remanded  by  this  court.  Similar  holdings  were  made  in 
Curran  v.  Wilcox,  10  Neb.  449 ;  Richards  v.  StiUe,  22  Neb. 
145;  State  v.  Oaslin,  32  Neb.  291;  Mathews  v.  Mulford,  53 
Neb.  252;  Zweihel  v.  CaldAJoell,  72  Neb.  47,  53.  In  the  first 
opinion  in  the  Zweibel  case  it  was  stated  that,  in  the  ab- 
sence of  any  showing  of  error  upon  the  trial,  "the  loss^ 
without  fault,  of  one's  constitutional  right  of  review  would 
seem  sufficient  to  warrant  a  new  trial,  and  that  prejudice 
will  be  presumed."  A  motion  for  rehearing  was  filed.  The 
motion  was  overruled,  and  the  court  adhered  to  the  for- 
mer judgment,  but  an  opinion  was  written,  which  held: 
"It  must  appear  that  there  was  a  genuine  controversy  in 
the  law  action,  and  that  in  the  trial  thereof  matters  were 
determined  adversely  to  the  parly  complaining  to  the  preju- 
dice of  his  interests,  and  that  he  was  by  fraud  or  accident 
deprived  of  his  constitutional  right  to  be  heard  thereon  in 
the  court  of  last  resort,  and  that  he  was  himself  without 
fault."  None  of  the  former  cases  are  mentioned  or  over- 
ruled either  in  the  opinion  or  in  the  syllabus.  This  being  so, 
counsel  for  plaintiff  was  justified  in  relying  ui>on  the  doc- 
trine of  the  cases  cited,  and  in  filing  a  petition  substantially 
in  conformity  with  the  petitions  in  cases  where  the  relief 
had  been  granted.  The  original  case  was  tried  in  the  dis- 
trict court  without  a  jury,  and  is  said  in  the  briefs  to  be  an 
action  in  equity  in  which  a  motion  for  a  new  trial  is  not 
essential  to  a  review. 

It  is  claimed  that  it  must  be  alleged  and.  shown  that 
there  was  error  in  the  court  below  in  favor  of  the  party 
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who  seeks  relief.  It  is  enough  that  he  has  been  denied  his 
constitutional  right  of  review  of  the  proceedings.  It  is 
not  a  case  alone  where  he  has  been  beaten  in  a  meritorious 
controversy  alleged  and  proved.  It  is  just  a  case  where  he 
has  been  denied  the  right  to  review  the  proceedings  of  the 
court  below. 

Section  24,  art.  I  of  the  constitution  of  the  state,  reads : 
"The  right  to  be  heard  in  all  civil  cases  in  the  court  of  last 
resort,  by  appeal,  error,  or  otherwise,  shall  not  be  denied.'^ 
It  will  be  seen  that  this  section  says  "all  civil  cases.'^ 
It  does  not  say  all  meritorious  cases,  but  all  civil  cases. 
This  means  that  none  is  to  be  excluded.  If  the  power  was 
forbidden  to  be  exercised  except  in  those  cases  where  er- 
rors are  alleged  and  proved,  or  when  merit  must  first  be 
shown,  then  the  appellate  court  might  consider  the  case  be- 
fore it  was  properly  reached,  and  so  not  have  an  opportu- 
nity to  consider  it  as  it  ought  to  be  considered ;  or  it  might 
refuse  to  consider  it  at  all.  In  any  event,  the  people,  by  the 
adoption  of  this  provision  of  the  constitution,  have  said 
to  the  supreme  court,  you  must  not  deny  "the  right  to  be 
heard,"  and  this  right  applies  to  (ill  civil  cases. 

It  is  apparent  from  the  petition  that  the  plaintiflf  was 
not  at  fault,  and  that  her  failure  to  present  the  bill  of 
exceptions  within  the  time  limited  was  due  wholly  to  the 
inability  of  the  official  stenographic  reporter  to  prepare 
the  transcript  of  the  evidence. 

The  petition  states  a  cause  of  action,  and  the  judgment 
of  the  district  court  is 

Reversed. 

MoRRissET,  C.  J.,  not  sitting. 

Rose,  J.,  dissenting. 

Under  the  technical  rules  of  law  announced  by  the  ma- 
jority, cases  long  since  fairly  tried  and  correctly  deter- 
mined may  now  be  reopened  and  tried  over  again.  A  plain- 
tiflf whose  suit  was  properly  dismissed  and  whose  petition 
stated  no  cause  of  action  may  have  a  new  trial  granted  at 
a  subsequent  term  of  court  without  alleging  that  he  was 
injured  or  prejudiced  by  the  dismissal.    Parties  with  real 
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controversies  may  be  delayed  by  a  litigious  person  haidng 
no  grievance  to  redress  in  court,  though  his  lawsuit  was 
fully  and  fairly  tried  and  decided  without  error.  The  dis- 
patch of  judicial  business  and  the  proper  procedure  in 
<!ourts  of  justice  will  be  disturbed  by  the  decision  an- 
nounced by  the  majority.  A  plaintiff  may  obtain  more  by 
negligence  in  failing  to  assert  his  rights  in  court  than  by 
making  a  timely  demand  for  statutory  relief.  Alleged  oral 
remarks  of  a  judge  in  advance  of  a  decision  may  have  a 
greater  import  in  determining  rights  than  a  solemn  judg- 
ment when  recorded  in  the  journal  of  the  court  These 
are  unavoidable  deductions  from  the  decision  of  the  ma- 
jority. 

The  majority,  in  sustaining  the  petition  herein,  authorize 
a  new  trial  in  an  independent  suit  at  a  subsequent  term  of 
court  without  requiring  plaintiff  to  allege  that  her  dis- 
missed petition  in  the  original  case  stated  a  cause  of  ac- 
tion. The  petition  for  a  new  trial  does  not  contain  an  al- 
legation showing  that  the  court  committed  an  error,  or 
that  plaintiff  was  prejudiced  by  the  decision.  It  does 
show,  however,  that  plaintiff  could  have  conferred  appel- 
late jurisdiction  on  the  supreme  court  by  filing  in  the  office 
of  the  clerk  a  transcript  of  the  judgment  without  a  bill  of 
exceptions.  Did  the  trial  court  refuse  to  perform  any  duty 
enjoined  upon  him  by  law  in  connection  with  the  bill  of 
exceptions?  If  so,  upon  a  proper  application  to  the  ap- 
pellate court,  either  in  the  appeal  or  in  an  original  action 
for  a  writ  of  mandamus,  the  performance  of  that  duty 
would  have  been  coerced.  By  the  assertion  of  legal  rights 
a.  resort  to  equity  for  relief  could  have  been  avoided.  The 
first  rule  of  law  announced  by  the  majority  to  justify  a 
new  trial  is  stated  in  the  syllabus  as  follows:  "A  court  of 
equity  will  grant  a  new  trial  in  a  proper  case  where  a 
party  has  been  deprived  of  a  bill  of  exceptions  by  reason 
of  the  inability  of  the  stenographic  reporter  to  furnish  a 
transcript  of  the  testimony  in  time." 

The  petition  for  a  new  trial  shows  on  its  face  that  plain- 
tiff was  not  deprived  of  a  bill  of  exceptions  "by  reason  of 
the  inability  of  the  stenographic  reporter  to  furnish  a  tran- 
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script  of  the  testimony  in  time."  The  statutory  time,  had 
it  been  properly  extended,  was  ample.  Within  that  time 
the  reporter,  in  fact,  extended  .his  notes.  The  petition 
shows  that  plaintiff  understood  an  extension  of  time  was 
necessary,  because  she  orally  asked  for  it  in  advance  of  a 
decision,  and  relied  on  an  oral  announcement  from  the 
bench,  ignoring  the  r''l>lic  journal,  which  disclosed  the 
truth.  The  petition  for  a  new  trial  shows  on  its  face  that 
plaintiff  was  deprived  of  a  bill  of  exceptions  through  fail- 
ure of  the  trial  judge  to  conform  to  an  oral  announcement 
of  his  purpose  to  allow  plaintiff  40  days  for  the  prepara- 
tion of  a  bill  of  exceptions,  in  the  event  of  a  dismissal,  and 
through  failure  of  her  counsel  to  discover  the  omission  and 
to  procure  such  an  order  within  the  statutory  period.  Un- 
der the  facts  pleaded  in  the  petition  for  a  new  trial,  it  was 
the  duty  of  plaintiff  to  ascertain  from  the  journal  that  the 
trial  judge  had  forgotten  to  grant  an  extension  of  time,  to 
remind  him  of  that  fact,  and  to  procure  the  necessary  or- 
der. This  negligence  on  the  part  of  plaintiff  was  not  an 
"unavoidable  casualty,"  within  the  meaning  of  that  term 
as  used  in  the  statute  enumerating  the  grounds  for  setting 
aside  a  judgment  after  expiration  of  the  term  at  which  it 
was  rendered.  Code,  sec.  602  (Rev.  St  1913,  sec.  8207).  Had 
plaintiff  procured  a  bill  of  exceptions  and  prosecuted  her 
appeal  to  the  supreme  court  within  the  time  allowed  by 
law,  a  new  trial  would  not  have  been  granted,  unless  the 
petition  stated  a  cause  of  action  and  the  record  disclosed 
a  prejudicial  error.  After  expiration  of  the  term  at  which 
the  judgment  was  rendered,  the  majority,  by  sustaining 
the  petition  in  equity,  have  authorized  a  new  trial,  for 
what,  in  reality,  is  plaintiff's  negligence,  without  know- 
ing that  a  cause  of  action  was  stated  in  the  original  peti- 
tion, and  without  a  showing  that  there  was  error  in  the 
proceedings.  Under  the  rules  announced  by  the  majority, 
therefore,  plaintiff  may  obtain  more  by  negligence  than  by 
a  proper  and  timely  assertion  of  legal  rights.  The  consti- 
tutional right  of  appeal  was  never  intended  to  make  a  farce 
of  appellate  procedure  or  of  equity  jurisdiction  by  reopen- 
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ing  litigation  settled  by  a  fair  trial  and  a  proper  judgment. 
The  law,  after  a  full  hearing,  was  once  declared  by  a  unan- 
imous court  to  be  different  from  the  decision  in  the  present 
case.    In  Zweibel  v.  CaMvyell,  72  Neb.  53,  it  was  said : 

"In  an  action  in  equity  to  obtain  a  new  trial  of  an  ac- 
tion at  law  on  the  ground  that  the  party  complaining  has 
been  deprived  of  the  right  to  have  his  case  review^ed  in  tlie 
supreme  court,  it  must  appear  that  there  was  a  genuine 
controversy  in  the  law  action,  and  that  in  the  trial  thereof 
matters  were  determined  adversely  to  the  party  complain- 
ing to  the  prejudice  of  his  interests,  and  that  he  was  by 
fraud  or  accident  deprived  of  his  constitutional  right  to  be 
heard  thereon  in  the  court  of  last  resort,  and  that  he  was 
himself  without  fault." 

I  am  unwilling  to  depart  from  this  wholesome  doctrine, 
and  therefore  dissent  from  the  opinion  and  judgment  of 
the  majority. 

Sjqdqwick,  J.,  concurs  in  above  dissent. 


William  I.  Toop  bt  al.,  appellees  and  cross-appellants, 
V.  Frank  Palmer  bt  al.,  appellants  and  cross-ap- 
pellees. 

Filed  Febbuabt  26,  1915.    No.  17,862. 

Vendor  and  Purcbaaer:  Fbattd:  Right  to  Rsuxf.  PlaintUts,  citizens  of 
this  country  and  residents  of  sister  states,  were  sole  heirs  of  the 
owner  of  a  farm,  in  Butler  county,  who  died  intestate  and  with- 
out issue.  There  were  living  nonresident  alleifli  of  the  same 
degree  of  kinship  to  the  decedent  as  plaintiffs.  Plaintiffs  had 
not  been  advised  as  to  their  legal  rights,  and  supposed  that  their 
alien  kinsmen  were  joint  heirs  with  them  to  the  said  farm,  in  the 
proportions  of  one- third  to  them  and  two-thirds  to  such  aliens. 
Defendant  Palmer,  acting  for  himself  and  for  those  who  subse- 
quently formed  the  defendant  land  company,  with  full  knowledge 
of  the  mistaken  belief  under  which  plaintiffs  were  laboring,  in- 
duced them  to  sell  the  land  to  him  for  a  sum  based  upon  the  valua- 
tion  of  a  one-third  interest  therein.  He  at  the  time  did  not  in- 
form plaintiffs  of  their  mistake,  but  added  to  their  belief  that 
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they  only  owned  a  one-third  interest  by  representing  to  them 
that  he  intended  to  purchase  the  other  two-thirds  interest  from 
the  alien  heirs.  Held  a  fraudulent  transaction  from  which  plain- 
tiffs are  entitled  to  be  relieved^  as  against  the  defendant  Palmer 
and  all  others  acting  in  concert  with  him  in  said  fraudulent 
transaction,  or  who  subsequently  obptained  any  title  or  interest 
in  the  land,  directly  or  indirectly,  with  knowledge  of  his  fraud. 

Appbal  from  the  district  court  for  Butler  county: 
Obobgb  F.  Cobgoban,  Judgb.    Affirmed. 

R.  flf.  Norval,  L.  8.  Hastings  and  E.  A.  Ooufdl,  for  ap- 
pellants. 

Hall  d  Bishop,  R.  C.  Roper  and  C.  M.  Skiles,  contra. 

Hameb,  J. 

The  defendants,  Prank  Palmer  and  the  Ulysses  Land 
Company,  appeal  from  the  judgment  of  the  district  court 
for  Butler  county.  John  Toop,  who  was  born  in  England, 
located  in  Butler  county,  Nebraska,  during  the  year  1884. 
He  continued  to  reside  in  that  county  until  July  28,  1897, 
when  he  died  intestate,  seized  in  fee  of  160  acres  of  land 
in  that  county  near  Ulysses,  and  being  the  premises  in  con- 
troversy. He  left  surviving  him  Sarah  A.  Toop,  his  widow, 
who  resided  with  him  upon  the  premises,  and  the  follow- 
ing next  of  kin,  to  wit:  The  children  of  Betsey  Orchard, 
who  was  a  deceased  sister;  and  the  children  of  William 
Toop,  who  was  a  deceased  brother,  all  of  whom  were  En- 
glish citizens  and  residents  of  England,  and  shall  here- 
after be  referred  to  as  such  English  kin;  Emily  Tremlin, 
of  Pinconning,  Michigan,  and  Sarah  Jane  Dyer,  of  Kane 
county,  Illinois,  being  the  children  of  Mary  Ann  Plowman, 
a  sister  of  Mr.  Toop;  and  William  I.  and  Jesse  Toop  and 
Florence  Behrend,  all  of  Auburn,  Iowa,  who  were  the 
grandchildren  of  Mrs.  Plowman,  the  surviving  issue  of 
William  Toop,  a  deceased  son  of  Mary  Ann  Plowman. 

Unless  the  English  kin  inherit,  the  sole  heirs  at  law  of 
John  Toop  at  his  death,  aside  from  his  widow,  were  Mrs. 
Tremlin  and  Mrs.  Dyer.  The  English  kin  were  related  to 
John  Toop  in  the  same  degree  as  were  Mrs.  Tremlin  and 
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Mrs.  Dyer.  Whether  or  not  they  inherit  depends  upon 
the  eflacieney  of  our  statute  barring  aliens  from  inheriting, 
which  is  now  in  litigation  in  the  supreme  court  of  the 
United  States  in  an  action  pending  between  the  English 
kin  and  the  defendants  in  this  action.  When  John  Toop 
died  in  1897,  he  left  a  widow,  who  died  in  1907.  He  left 
as  next  of  kin  children  of  a  brother  and  sister,  who  were 
nonresident  aliens,  being  citizens  of  England,  above  re- 
ferred to,  and  he  also  left  the  children  of  a  sister,  the  lat- 
ter being  residents  and  citizens  of  the  United  States,  re- 
siding in  Iowa,  Illinois,  and  Michigan.  It  is  claimed  by 
the  appellees  that  it  is  conceded,  under  section  10874,  Ann. 
St.  1911,  that  nonresident  alien  heirs  could  not,  and  did 
not,  inherit  farm  lands,  and  that  no  treaty  was  then  in 
force  abrogating  the  statute.  It  is  therefore  claimed  by 
the  appellees  that  it  is  conceded  that  the  children  of  the 
deceased  sister  who  reside  in  the  United  States,  and  were 
citizens  of  the  Ui^ited  States,  took  the  whole  of  the  farm 
lands  of  which  John  Toop  died  seized,  being  a  quarter 
section  of  farm  land  near  Ulysses,  valued  at  f 20,000.  There 
is  also  some  town  property,  which  is  not  in  issue  in  this 
suit. 

Soon  after  the  death  of  Sarah  A.  Toop,  the  widow  of 
John  Toop,  Frank  Palmer,  the  principal  defendant,  talked 
to  his  brother  Alfred  R.  Palmer,  Reed  Rihard,  H.  L.  Pence 
and  H.  O.  Withers  about  buying  land.  This  talk  was  in 
the  flouring  mill  at  Ulysses,  being  the  place  where  Pence 
worked,  and  where  it  is  claimed  these  parties  then  met  to 
talk  over  their  business  ventures.  It  is  claimed  by  the  ap- 
pellees that  Frank  Palmer,  before  the  meeting  at  the  mill, 
had  advised  with  two  diflferent  attorneys  as  to  whether 
the  English  heirs  could  inherit,  and  that  he  stated  at  the 
meeting  that  he  had  been  advised  that  the  English  heirs 
did  not  inherit.  It  is  also  claimed  by  the  appellees  that 
those  present  at  the  meeting  had  good  reason  to  believe 
that  the  American  heirs  did  not  know  of  the  statute  bar- 
ring the  English  kin  from  inheriting,  and  were  of  the  be- 
lief that  the  foreign  kin  took  two-thirds  of  the  estate. 
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It  is  further  claimed  by  the  appellees  that,  four  or  Ave 
days  after  the  meeting  at  the  mill,  Palmer  went  to  Iowa 
and  Michigan  to  buy  out  the  American  heirs.  The  Amer- 
ican heirs  believing  that  they  took  but  one-third  of  the 
estate,  and  being  assured  by  Frank  Palmer  that  such  was 
the  fact,  and  that  he  expected  to  buy  out  the  English  heirs, 
w^ere  quieted  by  these  assurances,  and,  being  ignorant  of 
the  real  value  of  the  farm,  quitclaimed  their  interest  in  it 
to  Palmer  for  a  total  sum  of  f  5,000.  At  the  time  they  did 
thi9,  it  is  claimed  by  the  appellees  that  these  American 
heirs  believed  that  they  were  selling  and-  conveying  one- 
third  interest  in  the  farm  only,  and  that  the  English  kin 
were  entitled  to  the  other  two-thirds,  which  Palmer  had 
stated  to  them  he  intended  to  buy. 

On  January  8, 1906,  prior  to  this  suit,  Sarah  Jane  Dyer 
had  conveyed  to  William  I.  Toop  what  they  then  both 
believed  to  be  A  one-third  interest,  but  what  was,  in  fact, 
as  it  is  claimed  by  the  appellees,  a  one-half  interest.  Be- 
fore the  commencement  of  this  suit  an  amicable  adjustment 
of  their  mistake  was  arranged  between  them  to  the  satis- 
faction of  both  parties.  For  the  purpose  of  this  suit  it  is 
claimed  by  the  appellees  that  William  I.  Toop  has  suc- 
ceeded to  all  the  rights  and  interests  of  Sarah  Jane  Dyer, 
and  the  latter  does  not  ask  for  any  relief  in  this  suit.  The 
only  owners  of  the  land,  therefore,  at  the  commencement 
of  this  suit,  were  William  I.  Toop  and  Mrs.  Tremlin,  who 
owned  a  half  interest  each;  the  other  plaintiflFs,  as  it  is 
claimed  by  appellees,  probably  not  inheriting  under  the 
construction  of  our  statutes. 

When  Frank  Palmer  returned  from  Iowa  and  Michigan  • 
with  his  quitclaim  deeds,  he  immediately  placed  them  on 
record,  and  then  claimed  to  be  sole  owner  of  the  quarter 
section,  which,  it  is  claimed  by  appellees,  is  of  the  value  of 
116,000  to  120,000,  and  for  which  he  had  only  paid  |5,000. 
It  is  said  that  he  then  called  together  the  same  parties  who 
had  met  at  the  mill  and  planned  his  trip,  "the  mill  conspir- 
ators," and  suggested  the  organization  of  the  Ulysses  Land 
Company,  to  play  the  role  of  "innocent  purchasers."  It  is 
claimed  by  the  appellees  that  Palmer  then  became  presi- 
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dent  and  manager  of  this  Ulysses  Land  Company,  the  chief 
purpose  of  which,  if  not  the  only  purpose,  being  to  hold 
the  title  as  an  "innocent  purchaser/'  Palmer  then  con- 
veyed to  this  company.  It  is  further  claimed  by  the  ap- 
pellees that,  with  the  view  to  further  cover  up  the  prop- 
erty, the  company  borrowed  f6,000  of  the  Northwestern 
Mutual  Life  Insurance  Company,  although,  as  it  is  claimed 
by  the  appellees,  the  evidence  shows  that  this  land  com- 
pany had  no  use  for  the  money.  It  is  then  said  by  the 
appellees  that  Pence  moved  to  Kentucky,  being  Arst  paid 
f  1,000  for  his  interest  in  the  spoils  of  the  conspirators,  al- 
though he  had  not  put  a  dollar  into  the  deal. 

When  the  American  heirs  learned  that  the  English  heirs 
did  not  inherit,  they  brought  suit  to  cancel  their  deeds 
to  Palmer  on  the  ground  of  fraud  and  conspiracy,  misrep- 
resentation, and  mistakes  of  fact,  and  tendered  back  to 
defendants  the  f  5,000  paid  them  by  Palmer. 

The  district  court  found  for  the  plaintiffs,  setting  aside 
the  deeds  and  decreeing  that  the  f 5,000  tendered  should 
be  applied  on  the  f6,000  mortgage  of  the  Northwestern 
Mutual  Life  Insurance  Company,  but  allowing  the  defend- 
ants to  retain  the  $1,000  remainder  of  the  loan.  The  de- 
fendants appeal  generally,  and  the  plaintiffs  appeal  from 
that  part  of  the  decree  allowing  the  defendants  to  retain 
the  |1,000  mentioned. 

It  is  claimed  by  the  appellees  that  Frank  Palmer,  who 
personally  procured  the  deeds  above  mentioned,  was  the 
principal  participant  in  a  series  of  fraudulent  acts.  Some 
of  the  matters  charged  against  Mr.  Palmer  do  not  appear 
«  to  have  any  connection  with  this  case,  and  as  to  these  mat- 
ters w^e  will  not  take  any  time  or  expend  any  labor;  we 
will  consider  those  matters  only  which  appear  to  be  con- 
nected with  this  transaction.  It  is  charged  that  his 
brother,  Alfred  R.  Palmer,  his  wife,  Lillian  Palmer,  Reed 
Rihard,  his  business  partner,  and  H.  C.  Withers  and  H.  L. 
Pence,  his  two  intinmte  friends,  were  engaged  with  him  in 
the  organization  of  the  Ulysses  Land  Company.  The  an- 
swer denied  all  of  the  alleged  fraudulent  acts  upon  the 
part  of  Palmer  and  his  associates.    Palmer  testified  that  he 
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never  told  any  of  the  persons  associated  with  him  in  the 
deal  what  he  paid  for  the  land,  nor  ^^anything  about  how 
he  got  the  deeds,"  not  even  his  wife. 

Mr.  Pence  testified  that  they  met  at  the  mill  about  four 
days  before  Palmer  went  to  Iowa  and  got  the  quitclaim 
deeds  which  the  court  below  canceled  and  set  aside.  The 
witness  further  testified  that  at  this  meeting  "Frank  Pal- 
mer said  he  knew  of  land  that  he  thought  would  be  for 
sale  soon,  known  as  the  Toop  estate."  The  understanding 
of  the  American  heirs  seems  to  have  been  that  two-thirds 
would  go  to  the  English  heirs  and  one-third  to  the  Ameri- 
can heirs.  The  American  heirs  were  the  sole  and  only 
heirs  who  did  inherit.  Palmer  stated  in  a  conversation 
with  Mr.  McGovan  that  he  felt  pretty  safe  because  he  had 
the  opinion  of  the  two  lawyers,  naming  them,  that  the 
English  heirs  did  not  inherit.  The  scheme  to  get  the  deeds 
appears  to  have  been  a  joint  affair,  although  Palmer  was 
more  active  in  the  transaction  than  any  one  else.  Mr. 
Pence  admitted  that  Mr.  Palmer  paid  him  |1,000  for  his 
share  of  the  profits  in  the  transaction.  This  fact  was  also 
stated  by  Mr.  Palmer  to  S.  E.  Robey.  Whatever  Pence 
got  out  of  the  deal,  whether  it  was  $1,000  or  |775,  or  any 
other  sum,  he  was  in  any  event  well  paid,  because  he  did 
not  invest  a  cent.  Mr.  Pence  claims  that  the  organization 
of  the  company  was  suggested  by  Mr.  Palmer  after  he 
got  back  from  buying  the  land  and  when  he  "got  the  deeds 
for  it  in  his  name."  The  parties  who  organized  the  com- 
pany seem  to  have  all  participated  in  the  transaction. 

It  is  claimed  on  behalf  of  the  appellees  that  there  is  no 
evidence  in  the  record  showing  that  Palmer  sought  to  re- 
lieve the  American  heirs  of  their  belief  that  the  English 
heirs  took  two-thirds  of  the  estate.  As  a  matter  of  fact, 
William  I.  Toop  was  the  owner  of  one-half  of  the  estate. 
Mr.  Toop  believed  that  the  English  heirs  had  a  two-thirds 
interest  in  the  estate.  He  told  Palmer  at  the  bank  before 
the  contract  was  signed  for  his  share  that  he  (Toop)  in 
1906,  while  the  widow  was  still  living,  had  tried  to  buy 
out  the  English  heirs,  but  had  failed.     Mr.  Palmer  then 
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remarked  "that  he  wanted  to  buy  them  out  if  he  could  buy 
them  right." 

The  evidence  shows  that  Palmer  undertook  to  establish 
in  the  minds  of  the  American  heirs^  who  actually  inherited 
the  property,  the  idea  that  their  interest  was  a  compara- 
tively small  interest,  because  of  the  fact  that  the  English 
kin  were  also  heirs  and  that  they  held  two-thirds  of  the 
estate.  An  examination  of  the  testimony  shows  that  this 
idea  was  continually  kept  before  the  heirs  that  Mr.  Pal- 
mer met.  Palmer  knew  that  there  were  no  English  heirs; 
that,  while  they  were  English  kin,  they  were  not  heirs, 
and  could  not  inherit  the  property ;  and  that,  by  reason  of 
that  fact,  the  interest  of  the  American  heirs  was  very 
much  increased.  He  successfully  practiced  this  deception. 
He  knew  that  the  representations  that  he  was  making  to 
Toop  and  the  other  heirs  were  fraudulent,  and  he  made 
these  representations  apparently  with  the  intent  to  decdve 
and  obtain  this  property  for  little  or  nothing.  The  evidence 
also  shows  that  the  Ulysses  Land  Company  was  organized 
in  furtherance  of  the  scheme  to  defraud  the  plaintiflfs.  This 
is  one  of  the  cases  where  the  facts  cannot  be  dwelt  upon 
without  saying  things  that  seem  to  be  harsh. 

The  knowledge  which  the  defendants  had  of  the  actual 
condition  of  the  title  and  ownership  of  the  land  they  kept 
to  themselves,  and  they  thereby  deceived  and  misled  the 
plaintiffs  as  to  material  facts  within  their  knowledge,  when 
common  honesty  required  a  truthful  statement.  To  deny 
the  plaintiffs  relief  would  be  to  shield  and  encourage 
fraud.  We  are  unable  to  find  any  reason  for  setting  aside 
the  judgment  of  the  district  court-  We  think  it  is  rights 
and  it  is 

Affirmed. 

Leteton,  Rose  and  Sedgwick,  J  J.,  not  sitting. 
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John  Moll,  appellant,  v.  Adolph  Haoebbaumeb  et  al., 

appellees. 

Filed  Febbuabt  26,  1915.    No.  17,938. 

Sasementa:  Pbescbiftivid  Title.  Where  the  use  of  a  "way"  is  permls- 
Bive,  and  the  access  to  it  is  through  a  gate,  which  is  kept  locked 
and  under  the  control  of  a  third  party,  there  is  no  such  adverse 
right  as  may  become  the  foundation  of  a  title  obtained  by  pre- 
scription. 

Appeal  from  the  district  court  for  Dodge  county: 
Conrad  Hollenbeok,  Judge.    Affirmed. 

G.  E.  Ahbotty  for  appellant. 

F.  W.  Button,  contra. 

Hameb,  J. 

The  plaintiff,  John  Moll,  appeals  from  a  decree  of  the 
district  court  for  Dodge  county,  Nebraska.  He  brought 
the  suit  to  enjoin  the  defendants,  Adolph  Hagerbaumer  and 
Charlotte  Hagerbaumer,  his  wife,  from  maintaining  fences 
interfering  with  the  use  by  the  plaintiff  of  what  he  claimed 
as  a  private  way  and  easement.  The  plaintiff  claimed  to 
have  owned  for  more  than  40  years  the  right  of  ingress 
to  a  certain  tract  of  land  owned  by  him,  and  to  reach 
which  it  was  necessary  to  travel  across  the  defendants' 
land.  The  plaintiff  filed  his  petition  June  19,  1911.  He 
claimed  that  for  more  than  40  years  he  had,  by  himself 
and  through  his  grantor,  owned  in  fee  simple  and  been  in 
possession  of  the  east  half  of  the  northeast  quarter  of  the 
northeast  quarter  of  section  25,  township  19,  range  8, 
Dodge  county,  Nebraska,  together  with  a  private  way  and 
easement  eight  feet  wide  extending  from  the  north  line  of 
said  land  northerly  across  the  east  half  of  section  24,  town- 
ship 9,  range  8,  and  connecting  with  the  public  road  in 
the  south  one-half  of  the  northwest  quarter  of  section  19, 
township  19,  range  9,  all  in  Dodge  county,  Nebraska.  He 
alleged  title  by  mesne  conveyances,  and  also  by  adverse 
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possession,  of  both  the  land  and  said  "way"  for  more  than 
40  years.  He  also  allied  that  for  more  than  40  years 
immediately  preceding  the  filing  of  his  petition  the  said 
private  "way"  had  been  the  only  means  of  ingress  to  and 
egress  from  the  said  small  tract  of  land  above  described 
as  belonging  to  him. 

The  land  belonging  to  the  plaintiff  is  a  small  tract.  It 
appears  that  there  were  a  number  of  small  tracts  of  land, 
containing  usually  about  ten  acres,  which  joined  the  Ha- 
gerbaumer land.  When  the  Hagerbaumer  land  was  fenced, 
these  parties  who  owned  the  small  tracts  were  obliged  to 
cross  the  Hagerbaumer  land  in  order  to  reach  the  little 
tracts  which  they  owned.  These  tracts  appear  to  have 
been  ten-acre  tracta  In  order  to  go  to  the  land,  the  gate 
which  opened  into  the  Hagerbaumer  land  off  the  road 
would  have  to  be  opened.  This  gate  was  kept  closed,  and 
before  the  gate  could  be  opened  it  would  be  necessary  to 
get  the  key.  This  key  was  kept  at  the  Hagerbaumer  res- 
idence, and  Moll  and  the  others  would  go  to  the  Hager- 
baumer residence  and  get  the  key  and  open  the  gate,  and 
then  go  to  the  small  tract  of  land  owned  and  used  by 
them.  Hagerbaumer  himself  owned  one  of  these  little 
tracts  of  land.  Although  Moll  had  to  go  to  Hagerbaumer's 
house  to  get  the  key  to  open  the  gate,  and  then  had  to  drive 
across  Hagerbaumer's  land,  he  claimed  that  he  had  a  right 
to  this  private  way. 

The  question  presented  is  whether  the  "way"  was  owned 
by  the  plaintiff  by  prescription.  He  does  not  seem  to  have 
purchased  it.  He  had  to  get  the  key  which  opened  the 
gate  into  the  Hagerbaumer  tract  from  Hagerbaumer's 
house.  It  is  shown  apparently  that  the  right  to  the  pri- 
vate road  or  way  was  permissive.  If  the  defendant  con- 
trolled it  by  reason  of  a  gate  which  he  kept  closed,  and 
which  the  plaintiff  could  only  open  when  he  got  permission 
from  the  defendant,  the  right  to  travel  the  "way"  was  per- 
missive only.  Wolcott,  Geisler  and  Peters  testified  that 
the  right  to  go  over  this  "way"  to  the  Rlaintiff^s  timber 
land  was  permissive.  It  seems  that  the  other  owners  rec- 
ognized this  right  to  their  timber  land  as  permissive.  These 
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tracts  ran  across  the  Hagerbaumer  land  and  cut  it  up. 
They  seem  to  have  injured  the  pasture.  If  access  to  these 
private  roads  was  through  the  Hagerbaumer  gate,  which 
Hagerbaumer  kept  locked,  then  there  was  no  right  of  en- 
trance until  Hagerbaumer  concluded  to  give  these  parties 
the  key.  Can  an  adverse  right  be  founded  upon  permis- 
sion of  this  sort?  If  the  beginning  was  permissive  and 
the  "way"  a  mere  license,  then  it  could  not  ripen  into  a 
prescriptive  right,  how^ever  long  it  might  be  continued. 
Bone  V.  James,  82  Neb.  442 ;  14  Cyc,  1150.  A  prescriptjive 
right  will  not  commence  to  run  until  some  act  or  fact  exists 
giving  the  party,  against  whom  it  is  claimed,  a  cause  of 
action.  Roe  v,  Howard  County,  75  Neb.  448,  5  L.  R.  A. 
n.  s.  831;  McCutchen  v.  McGutchen,  11  S.  Car.  129,  12 
L.  R.  A.  n.  s.  1140. 

In  this  case  the  "way"  began  permissively.  Thereafter 
there  was  interruption  all  the  time.  The  gate  was  a  per- 
petual notice  that  the  way  was  permissive.  The  witnesses 
all  testified  that  the  owner  held  the  key.  The  fact  that 
there  was  a  gate  which  permitted  egress  from  the  "way" 
and  ingress  to  it  must  rebut  any  claim,  of  adverse  user. 
Warth  V.  Baldwin,  84  S;  W.  (Ky.)  1148;  Ingraham  v. 
Hough,  1  Jones'  Law  (N.  Car.)  39;  Luecken  v.  Wuest,  31 
111.  App.  506. 

To  establish  a  private  right  of  way  by  prescription,  the 
line  of  the  traveled  road  must  be  definite.  The  practice 
of  passing  over  land  in  different  directions,  however  long 
continued,  does  not  establish  a  right  of  way  by  prescrip- 
tion. 14  Cyc.  1156;  Smith  v.  Nof singer,  86  Neb!^  834.  The 
rule  that  a  definite  traveled  road  is  necessary  to  a  pre- 
scriptive right  is  a  wholesome  one.  If  it  were  not  so,  a 
man's  land  might  be  confiscated  for  roads. 

The  plaintiff's  rights  are  no  greater  than  the  other  own- 
ers of  timber  lands.  If  the  plaintiff  has  a  prescriptive 
right  across  the  pasture,  then  so  have  the  others,  and,  as  a 
result,  Hagerbaumer's  land  is  confiscated  for  private  roads. 
In  any  event  we  think  the  plaintiff  was  a  mere  licensee. 

The  judgment  of  the  district  court  appears  to  be  right, 

and  it  is 

Affirmed. 
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Charles  J.  Dbupreb,  appellee,  v.  Sidney. D.  Thornton, 
Jr.^  et  al.,  appellants. 

Filed  February  26,  1915.    No.  17,942. 

Conspiracy:  Damages.  A  mere  tacit  understanding  between  conspira- 
tors to  work  to  a  common  unlawful  purpose  is  all  that  is  essen- 
tial to  a  guilty  combination.  Damages  caused  thereby  may  be 
recovered  by  the  party  injured. 

Appeal  from  the  district  court  for  Antelope  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

S.  D.  Thornton  and  if.  F.  Harrington,  for  appellants. 

H.  C,  Vail  and  E.  D.  Kilbourn,  contra. 

Hamer,  J. 

This  is  an  appeal  from  the  judgment  of  the  district  court 
for  Antelope  county.  The  case  was  tried  before  Judge 
Welch  and  a  jury.  The  verdict  was  for  f3,000,  and  judg- 
ment was  rendered  upon  it,  and  a  motion  for  a  new  trial 
overruled.  The  plaintiff  was  a  married  man  living  with 
his  wife  and  daughter  in  a  little  hotel  in  the  village  of 
Orchard,  in  Antelope  county.  His  business  w^as  conduct- 
ing this  hotel.  He  did  it  by  serving  meals  and  lodging 
to  his  customers  and  to  the  public  in  the  ordinary  course 
of  hotel  business.  The  defendants  are  charged  with  con- 
spiring together  to  destroy  the  plaintiff's  business  as  a 
hotel  keeper  by  charging  that  his  hotel  was  a  house  of  ill 
fame  resorted  to  for  purposes  of  prostitution.  The  de- 
fendant Thornton,  Jr.,  was  a  banker;  Lindquist  and  Gold- 
smith were  merchants;  Fletcher  was  a  lumber  dealer;  and 
Hicks  was  engaged  in  the  livery  business.  Thornton  was 
chairman  of  the  village  board ;  Lindquist,  Goldsmith,  and 
Fletcher,  and  one  Archie  D.  Joyce,  who  is  not  a  party  to 
the  case,  were  members  of  the  village  board.  Hicks  was 
the  village  marshal.  It  is  charged  that  they  made  a  wicked 
contrivance,  being  in  substance  as  follows:     "Mr.   Deu- 
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pree:  Notice  is  hereby  given  that  we,  the  undersigned 
town  board  and  citizens  of  Orchard,  have  absolute  evidence 
that  yon  are  keeping  a  house  of  ill  fame,  and  that  you  are 
hereby  notified  to  leave  town  in  ten  days."  This  was 
signed  by  Lindquist,  Thornton,  Goldsmith,  Archie  D.  Joyce 
and  John  Thomas  Fletcher.  It  is  claimed  that  the  defend- 
ants induced  the  plaintitf^s  customers  to  leave  the  hotel. 
There  is  testimony  in  the  record  tending  to  show  that 
Hicks  would  meet  commercial  travelers  and  others  who 
were  on  their  way  to  the  hotel,  and  that  he  would  inform 
them  that  the  hotel  was  a  house  of  prostitution,  and  in  this 
manner  he  would  prevent  people  from  going  to  the  hotel, 
The  evidence  tends  to  show  that  the  plaintiff  ran  the  hotel 
from  October,  1907,  to  October,  1909;  that  during  October, 
November  and  December  of  1907  the  plaintiff  made  about 
1500  a  month  profit  by  reason  of  his  hotel  business.  To- 
ward the  latter  part  of  the  two  years  he  was  unable  to 
make  expenses,  and  finally  had  to  quit,  and  became  a  car- 
penter in  another  village. 

The  plaintiff  testified  that  the  defendant  Fletcher  told 
him  that  a  petition  was  being  circulated  against  the  hotel ; 
that  there  was  a  notice  directed  to  the  plaintiff  telling  him 
that  the  town  board  and  citizens  of  the  village  of  Orchard 
had  absolute  proof  that  he  was  keeping  a  house  of  ill  fame, 
and  that  the  notice  directed  the  plaintiff  to  quit  town  with- 
in ten  days,  and  that  the  same  was  signed  by  the  defend- 
ants. This  appears  to  have  been  in  June,  1908.  Lind- 
quist told  him  that  he  had  signed  the  petition,  and  that  it 
was  in  circulation,  and  Goldsmith  told  him  that  he  had 
signed  the  petition  and  of  circulating  the  same,  and  said 
that  the  town  board  and  other  citizens  had  signed  the 
petition.  There  is  testimony  tending  to  show  that  Hicks 
would  meet  the  trains  when  they  came  in,  and  would  tell 
the  traveling  men  that  the  plaintiff's  house  was  not  a  de- 
cent house,  that  it  was  not  a  fit  place  for  a  man  to  stop, 
and  that  nobody  stopped  there.  He  also  characterized  the 
house  as  a  house  of  prostitution,  using  a  defamatory  and 
vulgar  term  in  characterizing  it.  Alonzo  Andrews  testi- 
fied that  Hicks  presented  the  petition  to  him  in  the  bar- 


814 NEBRASKA  REPORTS.  [Vol.  97 

Deupree  y.  Thornton. 

ber  shop,  and  told  him  that  the  plaintiff  was  numing  a 
house  of  ill  fame.  Andrews  saw  a  number  of  names  on 
the  paper.  The  defendant  Ooldsmith  admitted  that  he 
signed  the  petition  in  May  or  June,  1908.  Bert  Johnson 
testified  that  he  heard  there  was  a  petition  in  circulation. 
Tom  Drayton  admitted  that  he  knew  the  petition  was  be- 
ing circulated.  Herman  Brewster  was  seen  by  Hicks  in 
the  barber  shop.  Hicks  wanted  to  know  of  him  if  he 
wanted  that  sort  of  a  house  kept  in  town,  using  a  very 
offensive  term.  Thornton  admitted  that  he  signed  the 
paper,  but  claimed  that  he  did  not  know  what  it  was.  He 
said  he  did  not  remember  whether  it  was  Lindquist  or 
Hicks  or  John  Thomas  Fletcher  who  brought  the  paper  to 
him.  Thornton  testified  that  the  defendants  and  others 
were  talking  about  the  hotel  and  said  that  Deupree  should 
be  run  out  of  town.  After  that  they  met  in  Bone  & 
Fletcher's  office.  Goldsmith  admitted  signing  the  paper, 
and  Fletcher  admitted  it,  and  also  admitted  that  he  talked 
the  matter  over  with  the  other  defendants.  Several  wit- 
nesses testified  that  the  hotel  had  a  good  reputation  until 
after  this  petition  was  circulated.  There  was  some  testi- 
mony to  the  effect  that  two  or  mor^  of  the  girls  did  not 
have  a  very  good  reputation,  but  the  plaintiff's  wife  testi- 
fied that  she  discharged  them.  There  was  some  testimony 
tending  to  show  that  the  plaintiff  knew  of  specific  cases 
where  a  disreputable  woman  had  been  brought  to  his 
house.     The  plaintiff  denied  the  truth  of  this  testimony. 

In  Farley  v.  Peebles,  50  Neb.  723,  it  is  held :  "A  con- 
spiracy, like  other  facts,  may  be  proved  by  circumstantial 
evidence,  and  one  means  of  proof  is  by  showing  overt  acts 
of  the  individuals  charged  with  conspiring.  From  the  fact 
that  different  persons  at  different  times  by  their  acts  pur- 
sue the  same  object,  the  jury  may,  in  connection  with  other 
facts,  infer  the  existence  of  a  conspiracy  to  effect  that  ob- 
ject." 

A  person  has  a  right,  under  the  law,  as  between  himself 
and  other  persons,  to  pursue  his  calling  or  business  with- 
out interference  or  obstruction  from  others,  and  an  in- 
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friBgement  of  this  right  by  others  is  an  illegal  act.  Van 
Horn  V,  Van  Horn,  52  N.  J.  Law,  284,  10  L.  R.  A.  184. 

An  agreement  among  the  merchants  of  a  town  or  vil- 
lage not  to  buy  any  goods  of  drummers  who  boarded  at  a 
certain  hotel,  the  owner  of  which  has  incurred  the  dis- 
pleasure of  members  of  the  combination,  is  an  unlawful 
conspiracy,  and,  when  put  into  execution  to  the  injury  of 
the  owner  of  the  hotel,  he  is  entitled  to  recover  damages. 
Wehh  V.  Drake,  52  La.  Ann.  290,  26  So.  791. 

Where  the  gist  of  the  action  is  injury  done  to  plaintifTs 
business,  it  is  proper  to  show  the  extent  and  character  of 
the  business  and  its  volume,  both  before  and  after  the  pub- 
lication of  the  libelous  article.  Bee  Publishing  Go,  v. 
World  Publishing  Co.,  59  Neb.  713. 

The  evidence  shows  that  Thornton,  Goldsmith,  Lindquist 
and  Fletcher  signed  the  petition  and  Hicks  circulated  it. 
Whatever  the  purpose  of  the  defendants  may  have  been, 
they  seem  to  have  succeeded  in  destroying  the  business  of 
the  plaintiff. 

A  mere  tacit  understanding  between  conspirators  to 
work  to  a  common  purpose  is  all  that  is  essential  to  a 
guilty,  actionable  combination.  Patnode  v.  Westenhaver, 
114  Wis.  460. 

As  to  the  extent  of  the  damages,  we  will  quote  from  the 
case  of  Thomas  v.  Shea,  90  Neb.  823 :  "The  entire  publica- 
tion was  a  vicious  assault  upon  plaintiff  in  his  profession 
of  attorney  at  law.  It  strikes  at  his  means  of  livelihood. 
If  the  accusations  are  true,  he  is  unfit  to  be  county  attorney 
or  to  act  professionally  for  an  honest  client.  Those  who 
believe  the  charges  will  not  employ  him,  if  they  want  hon- 
est service.  *  *  *  In  determining  compensatory  dam- 
ages in  such  a  case,  no  method  of  exact  computation  can 
be  devised,  and  the  amount  of  recovery  must  generally  be 
left  to  the  sound  discretion  of  the  jury.  Having  asserted 
on  appeal  that  the  recovery  is  excessive,  it  is'  incumbent 
on  defendant  to  establish  the  error." 

There  is  a  conflict  of  evidence.  It  has  been  determined 
against  the  defendants.    We  see  no  error  which  justifies  a 
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reversal  of  the  judgment  of  the  district  court    The  judg- 
ment is  right,  and  it  is 

Affirmed. 
MoBRissEYy  C.  J.y  not  sitting. 


John  P.  Stout,  appellee,  v.  Omaha,  Lincoln  &  Beatbice 
Railway  Company,  appellant. 

Filed  Febbuabt  26,  1915.    No.  17,945. 

Action:  Joinder:  Contract:  Quantum  Meruit.  An  action  on  a  Quan- 
tum meruit  may  be  Joined  in  a  petition  with  an  action  on  an  ex- 
preM  contract,  and  a  verdict  and  Judgment  will  satisfy  the  lia- 
biUty  as  to  both  daima  where  they  have  their  origin  in  the  same 
transaction. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Afflrmed. 

D.  J.  Flaherty,  for  appellant 

Halleck  F.  Rose,  Wilnier  B.  Comstock,  Arthur  R.  Wells 
and  E.  C.  Strode,  contra. 

Hamer,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Lancaster  county.  The  plainti£F,  John  P.  Stout,  sued 
personally  and  as  the  surviving  partner  of  Hall  &  Stout^ 
to  recover  for  services  rendered  by  said  Hall  &  Stout  as 
attorneys  for  the  defendant.  Two  causes  of  action  are  al- 
leged, one  upon  a  quantum  meruit  and  the  other  upon  an 
account  stated.  Upon  the  quantum  meruit  the  petition 
seeks  to  recover  for  the  reasonable  value  of  the  services. 
On  the  express  contract  of  settlement  the  plaintiff  seeks  to 
recover  f3,000  claimed  to  have  been  agreed  upon  between 
the  parties.  Both  causes  arise  out  of  the  same  transaction 
— the  services  as  attorneys.  In  the  plaintiff's  brief  it  is 
alleged  that  the  purpose  of  including  the  two  causes  of 
action  was  to  permit  the  introduction  of  proofs  that  would 
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sustain  a  recovery  on  one  theory  or  the  other,  and  so  avoid 
a  possible  miscarriage  or  the  necessity  of  resorting  to  a 
subsequent  suit.  There  was  a  jury  trial,  and  the  jury  ren- 
dered a  verdict  for  the  plaintiff  in  the  sum  of  |2,800,  and 
interest  thereon  from  April  28, 1909,  in  the  sum  of  |604.33. 
On  this  verdict  a  judgment  was  rendered  for  the  plaintiff 
for  the  full  amount,  and  a  motion  for  a  new  trial  was  over- 
ruled. 

In  a  very  clear  instruction  to  the  jury  the  court  told 
them :  "The  plaintiff^s  petition  contains  two  causes  of  ac- 
tion, both  of  which  are  for  recovery  for  the  same  services 
performed  by  Hall  &  Stout  as  attorneys  at  law  fpr  defend- 
ant. One  cause  alleges  an  express  promise  and  agreement 
of  defendant  to  pay  the  specific  sum  of  f3,000  therefor, 
made  about  the  month  of  July,  1909.  The  other  alleges 
the  reasonable  value  of  said  services  to  be  the  sum  of 
16,000.  Plaintiff  can  have  but  one  recovery,  based  on  one 
or  the  other  of  these  causes  of  action,  and  a  recovery  on 
either  cause  will  satisfy  the  whole  claim,  which  has  been 
merely  set  forth  in  varying  forms  to  meet  whatever  view 
the  jury  may  take  of  the  evidence." 

It  is  contended  by  the  plaintiff  that  the  joinder  of  the 
two  causes  of  action  in  the  same  petition  is  permissible 
and  is  expressly  authorized  by  statute  under  section  7657, 
Rev.  St.  1913 :  "The  plaintiff  may  unite  se^ieral  causes  of 
action  in  the  same  i)etition,  whether  they  be  such  as  have 
heretofore  been  denominated  legal  or  equitable,  or  both, 
when  they  are  included  in  either  of  the  following  classes : 
First,  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action;  second,  contracts,  express  or 
implied." 

In  Scott  V.  Flowers,  60  Neb.  675,  this  court  held  that  a 
cause  of  action  for  false  imprisonment  might  be  joined  in 
the  same  petition  with  the  cause  of  action  for  malicious 
prosecution  when  both  arose  out  of  one  and  the  same  trans- 
action. 

In  Williams  v.  Planters  Ins.  Co.,  57  Miss.  759„  it  was 
held  that,  where  some  counts*  in  the  declaration  aver  the 

97  Neb.  52 
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imprisoDment  in  consequence  of  an  alleged  malicious  pros- 
ecution, neither  converts  the  action  into  trespass  and 
neither  constitutes  misjoinder. 

In  Neil  v.  Thorn,  88  N.  Y.  270,  the  charge  was:  "This 
is  an  action  for  malicious  prosecution.  There  is  also  in 
the  complaint  a  charge  for  false  imprisonment,  but  it  all 
arises  out  of  the  same  transaction.  If  there  is  a  cause  of 
action  for  malicious  prosecution,  there  is  also  one  for  false 
imprisonment.  If  the  whole  thing  was  justifiable  then 
there  is  neither/'  The  New  York  court  of  appeals  held : 
"That  while,  in  the  strict  and  technical  sense,  evidence  to 
sustain  an  action  for  false  imprisonment  would  not  sus- 
tain one  for  malicious  prosecution,  yet  as  the  complaint  in 
fact  contained  but  one  cause  of  action,  i.  e.,  malicious 
prosecution  which  included  the  arrest,  and  as  the  state- 
ment in  no  way  subjected  defendants  to  increased  dam- 
ages there  was  no  error  authorizing  a  reversal." 

In  Brmkman  v.  Hunter,  73  Mo.  172,  it  is  said  in  the 
body  of  the  opinion:  "It  is  well  settled  in  this  state  that 
the  provision  of  the  code  requiring  the  plaintiff  to  set  forth 
in  his  petition  ^a  plain  and  concise  statement  of  the  facts 
constituting  a  cause  of  action,  without  unnecessary  repe^ 
tion/  does  not  prohibit  the  statement  of  a  single  cause  of 
action  in  different  counts,  for  the  purpose  of  so  varying 
the  form  of  the  statement  as  to  meet  any  possible  state  of 
the  proof.  ♦  ♦  •  Where  two  distinct  and  different 
claims  are  based  upon  the  same  instrument,  although  the 
plaintiff  may  be  entitled  only  to  a  single  satisfaction,  both 
may  be  stated  in  the  same  petition,  and  should,  of  course, 
be  stated  in  different  counts.  Birdseye  v.  Smith,  32  Barb. 
(N.  Y.)  217;  Bliss,  Ctode  Pleading  (3d  ed.)  sec.  120.  In 
neither  case  can  the  court  compel  the  plaintiff  to  elect 
upon  which  count  he  will  proceed." 

In  Badger  Telephone  Co.  v.  Wolf  River  Telephone  Co.. 
97  N.  W.  907  (120  Wis.  169),  it  was  held:  "Under  Rev. 
St.  1898,  sec.  2647,  authorizing  the  uniting  of  causes  of 
action  on  contract  arising  out  of  the  same  transaction,  or 
connected  with  the  same  subject  of  action,  a  cause  of  action 
to  recover  the  reasonable  value  of  certain  personal  property 
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sold  to  defendant  was  properly  joined  with  an  action  to  re- 
cover on  a  contract  for  the  sale  of  the  same  property,  to  be 
paid  for  in  capital  stock  of  defendant  corporation;  plain- 
tiff having  alleged  delivery  of  the  property,  and  a  demand 
on  defendant  to  deliver  the  stock  and  its  refusal,  together 
with  the  cash  value  of  such  stock." 

In  Waterman  v.  Waterman,  81  Wis.  17,  it  was  held  that 
an  action  for  a  quantum  meruit  could  be  joined  with  an 
action  on  ap  express  contract. 

In  Cowan  v.  Abbott,  28  Pac.  213  (92  Cal.  100)  it  was 
held:  "Under  Code  Civil  Procedure,  sec.  427,  providing 
that  plaintiff  may  unite  several  causes  of  action  in  one 
complaint  arising  out  of  contracts,  plaintiff  may  all^e  (1) 
that  he  rendered  services  reasonably  worth  a  certain  sum ; 
and  (2)  an  express  contract,  whereby  defendants  agreed 
to  pay  him  the  salary  usually  paid  for  such  services,  rea- 
sonably worth  a  stated  amount,  and,  in  addition,  a  bonus 
of  |1,000  if  he  accomplished  a  certain  result." 

The  defendant  was  not  subjected  to  any  hazard  of  dou- 
ble recovery.  A  single  verdict  with  judgment  upon  it  must 
extinguish  the  liability.  The  instruction  of  the  trial  court 
sufficiently  protected  the  defendant. 

The  evidence  shows  a  large  amount  of  legal  labor,  most 
of  it  of  a  not  very  important  character.  What  amount 
should  be  paid  for  these  services  was  submitted  to  the  jury 
under  the  instructions  of  the  court.  These  instructions 
seem  to  be  fair.  There  is  evidence  to  sustain  the  verdict 
The  judgment  of  the  distHpt  court  is 

Affirmed. 

MoB&issEYy  C.  J.y  Lbtton  and  Ross,  JJ.,  not  sitting. 
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Emil  J.  Strahl,  appeillsb,  v.  Rome  Miller,  APPBiiLANT. 

TiLHSD  Mabch  13, 1915.    No.  18,021. 

1.  Inkeepers:  Injubt  to  Guest:  Liabujtt.  An  innkeeper  is  not 
an  insurer  of  the  safety  of  his  guest;  but  he  is  bound  to  exercise 
reasonable  care  for  the  comfort  and  safety  of  the  guest  while  in 
his  hotel,  and  if  the  guest  is  injured  through  the  ^negligence  of 
the  innkeeper  or  his  employees  the  innkeeper  is  liable  therefor. 

2.  Constitutional  Law:  Innkeepebs'  Act.  The  act  of  1883  (laws  1883^ 
ch.  47),  known  as  the  "Nebraska  Hotel  Act,"  does  not  contra- 
Tene  the  provisions  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  or  deprive  an  innkeeper  of  life,  liberty 
or  property  without  due  process  of  law,  and  is  a  valid  enactment 

3.  Innkeepers:  Injxjbt  to  Quest:  Right  of  Action.  This  act  con-^ 
fers  upon  a  guest  at  a  hotel  the  right  to  maintain  a  cause  of 
action  against  the  proprietor  for  injuries  received  through  the 
negligence  of  the  proprietor  or  his  servants. 

4.  Instructions  given  by  the  court,  when  construed  together,  found 
to  properly  state  the  law  applicable  to  the  evidence. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed. 

John  G.  Wharton  and  Edgar  M,  Morsman,  Jr.,  for  ap- 
pellant 

John  A.  Moore,  H,  8.  Daniel  and  Brome  &  Bronte,  con- 
tra. 

MOBBISSEY,  C.  J. 

Appellee,  Emil  J.  Strahl,  January  22,  1911,  became  a 
guest  at  the  Millard  Hotel  in  Omaha;  the  hotel  being 
owned  by  appellant,  Rome  Miller.  The  building  was  five 
stories  high,  and  had  more  than  fifty  rooms,  and  was  not 
of  fire  proof  construction.  Appellee  was  assigned  to  room 
404,  which  was  on  the  fourth  floor  of  said  hotel,  and  re- 
tired about  10:30  P.  m.  During  the  night  a  fire  occurred 
in  the  hotel,  and  appellee  undeirtook  to  escape  by  means 
of  a  rope  fire  escape,  and  in  doing  so  suffered  bodily  in- 
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juries.  Hfe  brought  this  suit  in  the  district  court  for  Doug- 
las county  against  the  proprietor  of  the  hotel,  alleging  that 
while  he  was  a  guest  at  said  hotel  a  fire  broke  out  there- 
in, and  that  by  reason  of  the  negligence  of  defendant  and 
his  employees  it  was  not  properly  discovered  or  controlled, 
and  that  a  portion  of  the  hotel  was  burned;  that  the  halls 
were  filled  with  smoke  and  gases  endangering  the  lives  of 
the  guests  and  inmates ;  that  appellant  and  his  employees 
failed  and  neglected  to  awaken  or  give  notice  to  the  ap- 
pellee of  the  existence  of  the  fire ;  that  appellant  failed  and 
neglected  to  maintain  a  competent  night  watchman  for 
w^atch  service ;  that  said  hotel  was  not  properly  patrolled, 
examined  or  inspected  for  the  purpose  of  guarding  against 
fire  and  safeguarding  the  lives  of  the  guests,  and  that  the 
employees  of  the  appellant  neglected  and  carelessly  failed 
to  be  at  their  posts  of  duty,  etc. ;  that  the  appellant  was 
guilty  of  negligence,  in  that  he  did  not  maintain  an  effi- 
cient or  sufficient  system  of  fire  gongs  for  arousing  guests 
in  case  of  fire,  and  that  he  did  not,  as  soon  as  the  fire  was 
discovered,  ring  or  cause  to  be  rung  the  fire  gong  on  the 
floor  on  which  appellee  was  sleeping,  nor  did  he  ring  or 
cause  to  be  rung  a  telephone  in  the  room  occupied  by  ap- 
pellee, or  in  any  way  awaken  or  arouse  appellee  to  notify 
him  of  the  existence  of  the  fire,  nor  did  he  give  or  cause 
to  be  given  to  appellee  information  as  to  the  location  of 
the  stairways  leading  from  the  fourth  fioor,  and  that  the 
hotel  was  not  equipi)ed  with  a  sufficient  number  of  stair- 
ways, and  that  appellant  was  negligent  in  failing  to  oper- 
ate the  elevator  leading  to  and  from  the  fourth  floor,  and 
in  refusing  to  respond  to  plaintiflf's  demand  to  be  removed 
from  said  floor,  and  in  failing  to  have  any  light,  sign  or  nO; 
tice  indicating  the  location  of  the  elevator ;  that  appellee's 
room  was  equipped  with  a  rope  fire  escape,  which  appellant 
represented  could  be  used  in  escaping  from  said  room  in 
case  of  fire,  and  that  said  fire  escape  was  too  small  and  was 
insufficient  for  this  purpose,  and  that  appellant  negligently 
failed  to  give  appellee  proper  directions  for  the  use  of  said 
rope  fire  escape;  that  by  reason  of  the  said  negligence  of 
appellant  he  has  been  damaged  in  the  sum  of  f  15,000. 
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The  answer  denies  all  the  averments  of  negligence  con- 
tained in  the  petition,  and  contains  an  affirmative  defense 
of  contributory  negligence. 

There  was  a  trial  to  a  jnry,  and  a  verdict  of  |6,500  for 
appellee,  and  appellant  brings  the  cause  here  for  review. 

The  evidence  discloses  that  appellee  went  to  his  room 
on  the  fourth  floor  of  the  hotel  about  10 :30  p.  M. ;  that  he 
awoke  about  3 :30  A.  m.,  and  about  Ave  minutes  thereafter 
he  detected  the  odor  of  smoke;  that  he  arose  and  turned  on 
the  electric  light,  opened  the  door,  and  took  down  the  tele- 
phone receiver  and  asked  the  office  where  the  fire  was,  but 
received  no  response ;  he  then  dressed  and  went  to  the  ele- 
vator shaft,  feeling  his  way  along  the  walls;  that  the 
smoke  was  so  thick  he  could  not  see  the  light  in  the  hall ; 
that  when  he  reached  the  elevator  it  was  not  running,  but 
he  heard  some  one  holler,  "Take  the  stairway;"  that  he 
did  not  know  the  location  of  the  stairway,  and  returned 
to  his  room,  tried  to  telephone  the  office,  but  received  no 
response,  untangled  the  rope  filre  escape,  threw  it  out  of  I 

the  window,  and  tried  to  go  down  hand  over  hand.  He 
testified  that  he  had  looked  over  this  fire  escape  the  even-  j 

ing  before,  and  commented  to  himself,  "Well,  in  case  of  a  I 

fire,  a  fellow  would  have  a  fat  chance  of  getting  down  on  | 

that  rope,  it  is  so  thin ;"  that  it  was  equipped  with  a  metal 
piece  to  regulate  the  speed  of  descent,  but  that  this  metal  I 

piece  would  not  work,  and  that  he  slid  down  the  rope, 
finally  landing  on  a  platform  below,  and  sustained  the 
injuries  of  which  he  complains. 

His  wife  and  son  testified  that  they  visited  the  room 
the  next  morning,  and  that  the  rope  was  very  thin.  They 
describe  it  as  being  like  "a  window  cord,"  and  the  son 
claims  to  have  thrown  the  rope  out  of  the  window,  and 
that  it  did  not  reach  within  several  feet  of  the  platform 
below,  on  which  the  appellee  fell.  Appellant  offered  in 
evidence  a  five-eighths  inch  hemp  rope  fire  escape,  equipped 
with  a  patented  metallic  appliance  to  facilitate  its  use; 
the  rope  being  of  sufficient  length  to  reach  from  appellee's  I 

room  to  the  landing  below.  Appellee  denies  that  this  is  the 
roi)e  fire  escape  which  was  in  his  room  the  night  of  the  fire. 
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and  on  this  question  there  is 'a  direct  conflict  of  the  evi- 
dence. 

It  is  undisputed  that  the  smell  of  smoke  was  detected  by 
one  of  the  employees  in  the  hotel  about  1:30  a.  m.,  and 
that  later  a  guest  called  the  attention  of  the  night  clerk 
to  the  smell  of  smoke;  that  the  clerk  did  nothing  further 
than  to  look  into  the  cuspidor  to  see  if  paper,  or  some  like 
combustible  matter,  might  be  burning  there.  And  this  was 
two  hours  before  the  appellee  awoke  to  find  the  halls  filled 
with  smoke.  These  facts,  together  with  the  testimony  re- 
lating to  the  fire  gongs,  fire  escape,  and  the  general  con- 
duct of  appellant's  agents,  were  all  properly  submitted  to 
the  jury. 

Exceptions  are  taken  to  the  instructions  of  the  court, 
and  it  is  insisted  by  appellant  that  no  common  law  lia- 
bility rests  upon  an  innkeeper  to  protect  his  guests  from 
injury  by  fire,  and  that  the  act  of  1883  relating  to  inn- 
keepers contravenes  both  the  state  and  federal  constitu- 
tions, in  that  it  deprives  the  innkeeper  of  life,  liberty  and 
property  without  due  process  of  law.  These  points  we  do 
not  think  are  well  taken.  The  weight  of  authority  upholds 
the  doctrine  of  a  common  law  liability.  The  hotel  keeper 
is  under  obligation  to  protect  his  guests  from  danger  when 
it  is  reasonably  within  his  power  so'  to  do.  Clancy  v. 
Barker,  71  Neb.  83.  Section  3104,  Rev.  St  1913,  the  act 
complained  of,  reads  as  follows:  "In  hotels  or  lodging 
houses  containing  more  than  fifty  rooms,  and  being  four  or 
more  stories  high,  the  proprietor  or  lessee  of  each  hotel  or 
lodging  house  shall  employ  and  keep  at  least  one  compe- 
tent watchman,  whose  duty  it  shall  be  to  keep  watch  and 
guard  in  such  hotel  or  lodging  house  against  fire,  and  to 
give  Avarning  in  case  a  fire  should  break  out.  Such  watch- 
man shall  be  on  duty  between  the  hours  of  9  o'clock  p.  m. 
and  6  o'clock  a.  m.^  and  in  case  of  fire  he  shall  instantly 
awaken  each  guest  and  all  other  persons  therein,  and  in- 
form them  of  such  fire.  A  large  alarm  bell  or  gong  shall 
be  placed  on  each  floor  or  story,  to  be  used  to  alarm  the 
inmates  of  such  hotel  or  lodging  house  in  case  of  fire 
therein.    It  shall  be  the  duty  of  every  proprietor,  or  keeper 
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of  such  hotel  or  lodging  house,  in  case  of  fire  therein  to 
give  notice  of  same  to  all  guests  and  inmates  thereof  at 
once  and  to  do  all  in  their  power  to  save  such  guests  and 
inmates."  This  is  sufficient  to  attach  a  civil  liability  to  the 
innkeeper  for  negligence  in  not  properly  safeguarding  his 
guest.  While  an  innkeeper  is  not  an  insurer  of  the  safety 
of  his  guest,  yet  he  may  not  omit  to  do  the  things  that  are 
reasonably  necessary  for  his  safety  and  protection.  11  Am. 
&  Eng.  Ency.  Law  (1st  ed.)  32.  The  law  seems  to  be  well 
settled  that,  when  a  statute  commands  or  prohibits  a  thing 
for  the  benefit  of  a  person,  he  shall  have  a  remedy  upon  the 
same  statute  for  the  thing  enacted  for  his  benefit,  or  for  a 
wrong  done  him  contrary  to  its  terms.  But  it  must  be 
affirmatively  shown  that  the  plaintiff  suffered  some  injury 
in  consequence  of  the  failure  of  the  defendant  to  comply 
with  the  statute,  and  that  such  injury  resulted  proximately 
from  such  failure.  The  fact  that  the  statute  does  not  in 
terms  impose  civil  liability  is  immaterial.  It  is  not  neces- 
sary to  the  maintenance  of  an  action  that  the  statute  so 
expressly  provide.  "The  fact  that  the  statute  or  ordinance 
in  question  does  not  in  terms  impose  a  civU  liability  for  its 
violation  does  not  affect  evidence  of  its  violation  as  going 
to  show  negligence."  21  Am.  &  Eng.  Ency.  Law  (2d  ed.) 
483,  and  cases  cited.  Wolf  v.  Smith,  149  Ala.  457,  9  L.  R. 
A.  n.  s.  338. 

Exceptions  were  taken  to  the  instructions  given  by  the 
court;  but  the  instructions  appear  to  be  based  upon  the 
evidence,  and,  taken  as  a  whole,  no  prejudicial  error  is 
disclosed. 

The  question  of  contributory  negligence  was  properly 
submitted.  The  jury  were  told  that,  if  "failure  of  the 
plaintiff  to  exercise  the  care  that  a  man  of  ordinary  pru- 
dence would  have  exercised  in  the  circumstances  was  the 
proximate  cause  of  the  alleged  injury,  then  the  defendant 
is  not  liable,  •  ♦  ♦  even  though  you  might  also  find  that 
the  defendant  was  negligent  in  not  discovering  the  fire 
earlier,  or  in  not  notifying  the  plaintiff  promptly  of  its 
existence." 
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No  complaint  is  made  of  the  amount  of  recovery.  •  The 
issues  appear  to  have  been  properly  submitted  to  the  jury^ 
and  the  judgment  is 

Affirmed. 

Fawcett  and  Hamer,  JJ.,  not  sitting. 


Sakah  J.  Jones,  appellee,  v.  City  of  Aurora,  appellant. 

Filed  Mabch  13,  1916.    No.  18,032. 

1.  Eminent  Domain:  Municipal  Corporations:  Vacation  of  Streets: 
Damages:  Right  of  Action.  A  city  ordinance  which  contains  a. 
proYislon  for  the  "opening,  vacating  or  altering"  of  streets,  and 
which  provides  for  the  election  of  freeholders  to  act  as  a  board 
of  assessment  to  assess  and  award  damages  to  property  owners 
injured  by  the  "opening  or  alteration"  of  streets,  is  not  in  con- 
formity with  section  6133,  Rev.  St  1913,  providing  for  the  "vaca- 
tion" of  streets,  and  providing  a  method  of  assessing  damages- 
therefor,  and  no  action  taken  thereunder  can  be  pleaded  in  bar  of 
a  property  owner's  right  to  maintain  an  action  for  damages  in  the 
courts. 

2.   :    :    :     "Freeholder:"    "Householder."      The 

words  "freeholder"  and  "householder"  as  used  in  the  statute  are 
not  synonymous  terms. 

dL   :  :  :   Compensation.     When  streets  of  a  city 

are  vacated  by  competent  authority,  the  cHy  must  make  adequate 
compensation  to  abutting  property  owners  whose  property  is  in- 
jured thereby. 

Appeal  from  the  district  court  for  Hamilton  county: 
Edward  E.  Good,  Judge.    Affirmed, 

John  A.  Whitmore,  for  appellant. 

JB.  J.  Nightingale  and  H.  8,  Nightingale^  contra. 

MORRISSET,  C.  J. 

Action  to  recover  damages  alleged  to  have  been  occa- 
sioned to  plain tiflPs  property  by  the  vacation  of  certain 
streets  in  the  city  of  Aurora.    There  was  a  trial  to  a  jury 
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in  the  court  below,  a  verdict  and  judgment  in  favor  of 
plaintiff  for  |400,  and  defendant  appeals. 

The  facts  briefly  stated  are  as  follows :  Plaintiflf  is  the 
owner  of  lots  10,  11  and  12,  constituting  the  northeast 
corner  of  block  23  in  the  South  addition  to  that  city.  F 
street  runs  east  and  west,  and  bounds  the  property  on  the 
north.  Eleventh  street  runs  north  and  south  and  bounds 
the  property  on  the  east.  The  lots  mentioned  front  on 
Eleventh  street,  and  F  street  makes  the  north  boundary 
line  of  lot  12.  There  is  also  an  alley  running  north  and 
south  through  the  block  at  the  rear  of  the  lots.  The  main 
part  of  the  city  lies  north  of  the  plaintiff's  property  and 
was  formerly  reached  by  traveling  over  Eleventh  street. 
In  August,  1911,  the  city  council  of  defendant  passed  and 
adopted  a  resolution  vacating  and  closing  that  part  of  F 
street  which  lies  immediately  north  of  plaintiff's  prem- 
ises, and  on  which  this  property  abuts,  and  vacating  and 
closing  Eleventh  street  from  the  point  where  it  touches  the 
northeast  corner  of  plaintiff's  property  for  some  distance 
to  the  north,  thereby  cutting  off  plaintiff  from  direct  com- 
munication with  the  main  portion  of  the  city  over  Eleventh 
street  and  leaving  her  premises  at  the  end  of  a  pocket 
street,  and,  by  closing  F  street,  ingress  and  egress  to  the 
alley  was  closed  at  its  intersection  with  said  street.  These 
lots  were  improved,  and  had  for  more  than  20  years  been 
used  by  plaintiff  as  a  residence  property.  Eleventh  street 
was  not  vacated  immediately  in  front  of  plaintiflTs  prop- 
erty, but  from  the  north  line  thereof.  Plaintiff's  petition 
alleged  that  prior  to  the  vacation  proceedings  her  property 
was  desirable,  attractive  and  convenient  as  a  residence 
property,  enjoying  an  east  and  north  frontage,  with  full 
right  of  passage  over  F  and  Eleventh  streets,  and  that  by 
the  vacation  proceedings  it  has  been  made  unattractive 
and  inconvenient  and  left  lying  at  the  end  of  A  cul-de-sac, 
or  pocket  street,  with  no  direct  access  to  the  business  part 
of  the  city  over  Eleventh  street  and  no  right  of  passage  up 
and  down  F  street,  and  with  no  means  of  ingress  and  egress 
to  and  from  the  north  end  of  the  alley,  and  claimed  dam- 
ages in  the  sum  of  |800.    Defendant  admits  the  closing  of 
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the  streets,  but  allied  that  in  the  vacation  thereof  it  had 
proceeded  by  virtue  of  the  laws  of  the  state  relating  to  cit- 
ies of  its  class,  a  city  of  the  second  class  having  less  than 
5,000  inhabitants,  and  under  and  by  virtue  of  the  authority 
vested  in  said  city  by  its  Ordinance  No.  5,  which  ordinance 
had  been  in  force  and  effect  since  October  8,  1906,  and 
alleged  that  proceeding  under  the  terms  of  this  ordinance 
the  defendant  city  in  all  things  complied  with  the  general 
laws  of  the  state,  and  that  the  plaintiff  had  due  notice  of 
the  pendency  of  the  proceedings  to  vacate,  and  that  she  , 
duly  and  seasonably  filed  her  claim  for  damages,  and  that 
^^the  same  was  duly  heard  and  considered .  by  a  board  of 
five  disinterested  householders  and  freeholders,  regularly 
and  legally  elected  under  the  provisions  of  said  Ordinance 
No.  5,  and  that  damages  in  the  sum  of  $100  were  regularly 
and  duly  allowed  to  the  plaintiiff  by  the  said  board  of  as- 
sessors, and  that  the  defendant,  the  city  of  Aurora,  of- 
fered and  tendered  to  the  plaintiff  such  amount  of  dam- 
ages," and  that  the  tender  is  still  good;  that  by  said  ap- 
praisal and  award  there  was  a  final  judgment  in  favor  of 
plaintiff,  from  which  she  had  not  appealed,  although  the 
time  for  such  appeal  had  long  since  elapsed. 

By  reply  the  plaintiff  alleges  that  the  assessment  pro- 
ceedings and  award  of  damages  were  wholly  without  ju- 
risdiction or  authority  of  law  and  were  ineffective  to  bar 
the  right  of  the  plaintiff  to  recovery. 

There  are  a  number  of  errors  relied  upon  for  reversal; 
the  first  being  the  refusal  of  the  court  to  admit  in  evi- 
dence Ordinance  No.  5  pleaded  in  the  answer  of  defendant. 
By  section  4  of  this  ordinance  it  provides  a  method  for 
^'opening,  vacating  or  altering"  streets,  avenues  or  alleys. 
Section  8  provides :  "If  the  determination  of  said  council 
be  in  favor  of  opening  or  altering  the  street,  avenue  or 
alley  they  shall  at  the  same  or  the  next  regular  meeting, 
«lect  five  disinterested  freeholders  of  ttie  city  who  shall,  in 
the  discharge  of  their  duties,  act  under  oath  faithfully  and 
impartially  to  make  the  assessment  to  them  submitted,  and 
assess  and  report  in  writing  to  said  council  the  value  of 
the  property  taken  or  injured  by  the  proposed  opening  or 
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alteration,  which  said  assessment  shall  be  upon  actual 
view  and  upon  a  day  appointed  by  said  council  not  less 
than  sixty  nor  more  than  ninety  days  after  the  election  of 
the  assessors."  These  sections  do  not  provide  for  the  as- 
sessment of  damages  by  reason  of  the  vacation  of  a  street, 
but  only  for  damage  resulting  from  the  opening  or  altering 
of  a  street.  It  will  be  noted,  also,  that  the  ordinance  pro- 
vided for  the  election  of  five  disinterested  freeholders, 
whereas  section  8941,  Ann.  St.  1909  (Rev.  St.  1913,  sec. 
5133),  under  which  this  ordinance  purports  to  be  drawn, 
and  the  only  authority  for  making  award  of  damages  pro- 
vides that  the  assessment  shall  be  made  by  "five  disinter- 
ested householders/^ 

A  householder  is  defined  as  the  "head  or  master  of  a 
family;  a  person  w^ho  occupies  a  house  and  has  charge  of 
and  provides  for  a  family  therein.''  15  Am.  &  Eng.  Ency. 
Law  (2  ed.)  774.  Householder  implies  the  idea  of  a  domes- 
tic establishment,  or  the  management  of  a  household.  It 
implies  Residence.  A  freeholder  is  one  who  holds  land  in 
fee,  or  for  life,  or  for  some  indeterminate  period,  and  resi- 
dence is  not  an  element  of  the  term.  That  "householders'* 
and  "freeholders,"  as  used  in  the  statute  and  ordinance,  are 
not  synonymous  terms  is  too  obvious  to  require  discussion. 
"Householders"  is  not  synonymous  with  "freeholders"  as 
the  latter  term  is  used  in  a  constitutional  provision  that 
compensation  for  property  taken  for  public  use  shall  be 
ascertained  by  a  jury  or  board  of  not  less  than  three  free- 
holders.   Grossman  v.  Patton,  186  Mo.  661. 

Statutes  of  this  kind  must  be  strictly  followed,  and  there 
is  such  a  departure  from  the  statutes  as  vitiates  the  ordi- 
nance, and  it  follows  that  the  court  was  right  in  excluding 
it. 

The  ordinance  being  properly  excluded,  the  record  and 
proceedings  of  the  council  and  the  report  and  proceedings 
of  the  board  of  assespsors  were  also  properly  excluded. 

Objection  is  urged  to  an  instruction  given  which  per- 
mits a  recovery  for  damage  to  the  three  lots,  whereas  only 
lot  12  actually  abuts  the  vacated  streets.  It  is  said  no  re- 
covery can  be  had  on  account  of  lots  10  and  11  because  they 
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do  not  actually  abut  the  vacated  streets,  and,  further,  that 
in  the  vacation  of  Eleventh  street  she  suffers  only  the  in- 
convenience common  to  the  general  traveling  public.  Eri^ 
ders  V.  Friday ^  78  Neb.  510,  Lee  v.  City  of  McCook,  82  Neb. 
26,  and  Van  Valkenherg  v,  Rutherford,  92  Neb.  803,  are 
cited,  but  in  these  cases  no  part  of  the  property  abutted  on 
the  vacated  part  of  the  street 

Enders  v,  Friday,  supra,  is  an  injunction  suit  to  pre- 
vent the  mayor  and  city  council  of  the  city  of  Norfolk  from 
closing  part  of  a  street  and  surrendering  possession  there- 
of to  a  railroad  company  for  depot  purposes  without  pay- 
ing the  plaintiffs  for  damages  to  their  property,  which 
bordered  upon  and  lay  adjacent  to  a  part  of  the  street 
which  was  not  included  in  the  contemplated  vacation. 
The  trial  court  sustained  a  demurrer  to  the  petition.  In  a 
discussion  of  the  case  this  court  said :  "There  is  nothing 
to  indicate  how  far  west  of  the  vacated  part  of  the  street 
the  lots  of  the  plaintiffs  are  located,  and  no  statement  what- 
ever that  any  of  the  lots  abut  upon  that  part  of  the  street 
proposed  to  be  vacated" — and  upheld  the  judgment  dis- 
missing plaintiffs'  petition. 

Lee  V.  City  of  McCook,  mipra,  is  also  an  injunction  suit 
wherein  the  plaintiffs  sought  to  restrain  the  mayor  and 
council  of  the  city  of  McCook  from  vacating  a  street  or 
roadway  which  it  was  intended  should  be  occupied  by  rail- 
road tracks,  yards,  and  switches.  The  petition  disclosed 
that  plaintiffs  were  the  owners  of  considerable  property 
in  and  about  the  city  of  McCook,  but  no  part  of  their 
property  abutted  upon  or  lay  adjacent  to  the  roadway 
sought  to  be  vacated,  and  the  court,  applying  the  general 
rule  that  only  those  property  owners  whose  property  abuts 
upon  that  part  of  the  street  vacated  are  entitled  to  dam- 
ages, sustained  a  demurrer  to  the  i)etition. 

In  Van  Valkenherg  v.  Rutherford,  supra,  a  suit  was 
brought  by  plaintiff  to  annul  the  action  of  the  mayor  and 
council,  and  reopen  a  street.  The  court  found  that  the 
plaintiffs  owned  real  estate  in  the  city,  but  none  of  it 
abutted  that  part  of  the  street  vacated,  and  again  applied 
the  general  rule,  and  the  petition  was  dismissed. 


830 NEBRASKA  REPORTS.  [Vol.  97 

Calbreath  ▼.  Bamford. 

In  the  instant  case,  the  three  lots  are  used  as  one  tracts 
haying  common  improvements,  and,  in  assessing  damages, 
must  be  treated  ajs  a  single  piece  of  property,  abutting  on 
the  vacated  portion  of  the  streets.  In  closing  these  streets 
and  placing  plaintiflfs  property  at  the  end  of  a  pocket 
street,  her  damage  is  different  from  that  of  the  general 
traveling  public,  and  she  suffered  damage  special  and  pe- 
culiar to  this  property,  and  different  from  that  of  the  gen* 
eral  public. 

In  Vanderburgh  v.  City  of  MifineapoKs^  98  Minn.  329,. 
where  the  facts  are  closely  analogous,  the  court  said: 
"Plaintiff  owned  certain  lots  fronting  on  First  street  in 
the  city  of  Minneapolis.  The  city,  by  action  of  its  coun- 
cil, vacated  that  portion  of  said  street  from  the  line  of 
plaintiff's  lots  to  the  right  of  way  and  depot  grounds  of 
defendant  railway  company,  thus  cutting  off  plaintiff's 
right  of  ingress  and  egress  from  that  direction  and  leav- 
ing his  property  fronting  on  a  cul-de-sac  or  blind  alley. 
Held,  That  by  the  vacation  of  the  street  plaintiff  suffered 
an  injury  special  and  peculiar  to  his  property,  not  com- 
mon to  the  public  at  large,  and  is  entitled  to  compensation 
under  the  provisions  of  our  amended  constitution  which 
forbid  the  taking  or  damaging  of  private  property  for  a 
public  use  without  compensation." 

No  error  is  found  in  the  record,  the  verdict  does  not 
appear  excessive,  and  the  judgment  is 

Affirmed. 

RosB  and  Sedgwick,  JJ.,  not  sitting. 


Claude  B.  Calbbeath,  appellant,  v.  Samuel  E.  Bamford^ 

appellee. 

FnjCD  Mabgh  13,  1915.    No.  18,034. 

Appeal:  Inadequate  Damages.  When  the  evidence  is  conflicting,  a 
Judgment  will  not  be  reversed  solely  hecause  the  amount  recov- 
ered is  too  small,  where  the  Jury  has  been  properly  instructed 
on  the  measure  of  damages. 
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Appeal  from  the  district  court  for  Adams  county :  Habey 
S.  DuNGAN,  Judge.    Affirmed. 

J.  W.  James  and  Karl  D.  Beghtol,  for  appellant. 
Charles  E.  Bruckman,  contra. 

MORRISSEYy  C.  J. 

In  1910  plaintiff,  who  is  a  physician  and  surgeon,  was 
practicing  his  profession  in  Iowa,  and  the  defendant,  who 
is  also  a  physician  and  surgeon,  was  practicing  his  pro- 
fession at  Hastings,  Nebraska.  There  was  an  old  family 
acquaintanceship  existing  between  them,  and  plaintiflf,  be- 
ing desirous  of  Ending  a  new  field  for  his  talents,  began  a 
correspondence  with  the  defendant  which  culminated  in  a 
partnership  agreement  between  the  two.  Plaintiflf  paid 
defendant  f  1,000  for  a  one-half  interest  in  the  business 
and  office  equipment.  Under  this  agreement  they  were  to 
carry  on  the  practice  of  medicine  and  surgery  and  divide 
the  earnings  equally. 

After  making  this  agreement  and  paying  over  the  $1,000 
as  the  contract  provided,  plaintiff  removed  to  Hastings 
and  engaged  in  the  practice  as  contemplated  by  the  par- 
ties. Difficulties  soon  arose,  and  this  suit  was  instituted 
in  the  district  court  for  Adams  county.  The  petition  con- 
tained two  causes  of  action.  As  a  first  cause  of  action  it 
is  alleged  that,  in  order  to  induce  the  plaintiflf  to  enter 
into  the  agreement,  the  defendant  falsely  and  fraudulently 
represented  the  volume  of  business  which  he  had  done,  and 
that,  by  reason  of  the  fraud  so  practiced  upon  him,  he  had 
suffered  damage  in  the  sum  of  |1,000.  For  a  second  cause 
of  action  plaintiff  alleged  that  soon  after  making  the  part- 
nership agreement,  heretofore  referred  to,  the  defendant 
sold  a  one-half  interest  in  a  certain  drug  stock  and  store 
to  plaintiflf,  representing  to  him  that  he  had  recently  pur- 
chased the  same  for  |6,000  and  that  it  was  worth  that  sum, 
and  plaintiflf,  relying  ui)on  these  representations,  paid 
|S,000  for  a  one-half  interest  in  said  stock ;  that  the  rep- 
resentations so  made  were  untrue,  and  were  made  for  the 
purpose  of  cheating  and  defrauding  the  plaintiflf,  and  by 
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reason  of  the  fraud  so  practiced  he  was  damaged  in  the 
sum  of  f  1,000;  and  there  was  a  prayer  for  damages  on  the 
two  causes  of  action  in  the  sum  of  f  2,000. 

Defendant  admitted  the  formation  of  the  partnership 
and  the  receipt  of  the  money,  but  denied  that  fraud  had 
been  practiced  on  the  plaintiff.  As  an  affirmative  cause 
of  action  the  defendant  alleged  that  plaintiff  misrepre- 
sented his  professional  ability ;  that  he  neglected  the  busi- 
ness; and  that  his  habits  and  conduct  were  such  that  he 
drove  business  away  from  the  firm,  and  the  business  built 
up  by  defendant  was  almost  ruined,  and  prayed  judgment 
for  12,500. 

For  answer  to  the  second  cause  of  action,  defendant  ad- 
mitted selling  an  undivided  one-half  interest  in  the  drug- 
store to  plaintiff  for  f3,000,  but  alleged  that  he  did  not 
have  personal  knowledge  of  the  business  or  of  the  value 
of  the  stock ;  that  he  had  only  recently  purchased  the  stock, 
and  before  doing  so  he  made  inquiry  as  to  its  value,  and 
was  assured  that  it  had  recently  invoiced  at  97^000,  and 
was  advised  that  the  stock  of  goods  and  location  were 
worth  16,000,  and  he  purchased  at  that  price;  that  the 
plaintiff  expressed  a  desire  to  purchase  an  interest  there- 
in, and  after  defendant  detailed  all  the  facts  in  relation 
thereto  the  deal  for  a  one-half  interest  was  made;  that 
later  plaintiff  and  defendant  exchanged  the  drug  busi- 
ness for  real  estate  which  they  took  at  an  agreed  valuation 
of  f  6,500,  and  which  they  still  owned,  and  asked  that  said 
cause  of  action  be  dismissed  and  he  be  given  judgment  on 
his  counterclaim. 

The  issues  were  submitted  to  a  jury,  which  returned  a 
verdict  for  one  dollar  in  favor  of  the  plaintiff.  Plaintiff 
appeals,  urging  as  ground  for  reversal  that  the  amount  of 
recovery  is  inadequate. 

There  is  more  or  less  conflict  in  the  evidence,  and  from 
an  examination  of  the  record  we  cannot  say  that  the  ver- 
dict of  the  jury  is  not  fully  warranted. 

There  is  no  question  of  law  involved.  No  complaint  is 
made  in  the  brief  against  the  rulings  or  instructions  of  the 
court    All  disputed  questions  of  fact  having  been  prop- 
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erly  submitted  to  the  jury,  and  the  evidence  being  sufficient 
to  sustain  the  verdict,  under  the  general  rule  governing 
cases  of  this  character,  we  cannot  interfere  with  the  find- 
ings of  the  jury,  and  the  judgment  is 

Affirmed. 
BosB  and  Shdgwigk,  JJ.,  not  sitting. 


Angus  Campbell,  appellant,  v.  Mary  A.  Hobbs  et  al.^ 

APPELLEES. 

mm  Maboh  13,  1916.    No.  18,039. 

Appeal:  Affibmanck.  Where  no  errors  of  law  appear  in  the  record 
and  the  Judgment  of  the  trial  court  is  sustained  hy  the  pleadings 
and  the  evidence,  it  will  be  affirmed. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Ck)S6RAVB,  Judge.    Affirmed. 

Stewart,  Williams  d  Brown,  for  appellant 

William  B.  Price,  Bay  J.  Abbott  and  Hastings  d  Ireland, 
contra. 

MORRISSBY,  0.  J. 

Plaintiff  was  the  owner  of  a  house  and  lot  in  the  city 
of  Lincoln,  and  on  March  1, 1909,  he  entered  into  an  agree- 
ment for  Uie  sale  thereof  to  defendant  Hobbs.  A  writing 
purporting  to  contain  the  terms  under  which  the  sale  was 
made  was  drawn  up  and  signed  by  each  of  the  parties.  In 
the  body  of  the  instrument  it  is  {Hrovided  that  plaintiff 
shall  conv^  the  premises  free  and  clear  of  all  liens  and  in- 
cumbrances except  certain  taxes,  and  the  consideration  is 
fixed  at  f  2,gtt0,  but  a  special  clause  inserted  reiterates  the 
price,  shows  the  payment  of  f  275  in  cash,  and  an  agree- 
ment on  the  part  of  defendant  to  make  a  further  pay- 
ment of  |128  on  or  before  April  15, 1909^  and  |28  each  suc- 
97  Neb.  68 
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ceeding  month  until  the  fall  snm  of  12,225  is  paid,  with 
interest,  etc.  It  then  concludes  by  saying  that  the  pur- 
chaser shall  take  the  title  subject  to  a  mortgage  of  fl,500 
given  to  Crete  Loan  &  Savings  Association,  with  interest 
at  6  per  cent.  The  defendant  went  into  possession  of 
the  premises  immediately  and  made  instalment  payments 
from  time  to  time  until  November  11,  1911,  when  he  and 
plaintiff  figured  up  the  balance  due  on  the  amount  to  be 
paid  in  excess  of  the  mortgage  and  found  it  to  be  f80. 
This  sum  was  paid,  and  plaintiff  delivered  a  warranty 
deed  for  the  premises.  The  deed  was  in  due  form,  but  was 
made  subject  to  a  mortgage  for  |1,500  in  favor  of  the  Crete 
Loan  &  Savings  Association,  which  mortgage  and  interest 
and  taxes  for  1911  the  grantee  assumed  and  agreed  to 
pay.  At  the  time  the  so-called  "articles  of  agreement"  was 
signed  the  real  estate  was  subject  to  a  mortgage  of  f  1,300, 
but  in  compliance  with  an  oral  agreement  between  the 
parties  plaintiff  secured  a  new  loan  of  ^,500  from  the 
Crete  Loan  &  Savings  Association,  and  procured  the  can- 
celation of  the  former  mortgage.  In  order  to  secure  this 
loan  plaintiff  subscribed  for  15  shares  of  stock  in  this  as* 
sociation,  and  this  stock  was  pledged  as  collateral  security 
for  the  loan,  and  from  month  to  month  thereafter  there 
was  paid  upon  said  loan  and  stock  the  sum  of  f  15,  thirty* 
four  payments  thus  being  made.  It  is  admitted  that  one- 
half  of  this  amount  went  to  pay  the  interest  on  the  loan, 
and  the  remainder  to  pay  the  dues  and  assessments  on  the 
stock,  and  that  the  withdrawal  value  of  the  stock  at  the 
time  the  deed  was  delivered  was  f  273.60. 

Plaintiff  brought  this  action  in  the  district  court  for 
Lancaster  county,  claiming  to  be  the  owner  of  the  stock 
and  entitled  to  the  benefit  of  his  payments  thereon,  and 
alleged  that  the  defendant  Crete  Loan  &  Savings  Associa- 
tion refused  to  surrender  the  stock  to  him  or  to  pay  him  the 
sum  due  thereon,  and  that  the  defendant  Hobbs  claimed 
the  same,  or  some  right  therein  and  refused  to  permit  the 
transfer  of  the  stock  to  him,  or  to  pay  him  the  amount  due 
thereon,  and  prayed  that  he  might  be  decreed  to  be  the 
owner  of  said  shares  of  stock  and  of  the  amount  of  ac- 
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crned  earnings  thereon,  and  that  the  defendants  Hobbs  be 
adjndged  to  have  no  right  or  interest  therein,  and  for 
equitable  relief.  The  loan  association,  omitting  the  for- 
mal parts,  set  out  the  mortgage  and  alleged  that  the  stock 
had  been  given  as  collateral  security  thereto;  that  it  was 
ready  and  willing  to  surrender  up  the  certificates  of  stock 
to  whomsoever  the  court  might  order  any  time  the  mort- 
gage loan  was  paid.  The  defendants  Hobbs  answered,  ad- 
mitting the  purchase  of  the  property  for  an  agreed  con- 
sideration of  12,500,  and  alleged  that  they  had  paid  the 
plaintiff  the  sum  of  f  1,000,  together  with  the  accrued  in- 
terest, and  that  the  plaintiff  and  his  wife  had  executed  and 
delivered  to  them  a  warranty  deed  to  the  property  de- 
scribed, subject  to  this  mortgage  in  favor  of  the  Crete 
Loan  &  Savings  Association,  and  this  mortgage  was  a  part 
of  the  purchase  price.  The  court  entered  a  decree  in  favor 
of  defendants  Hobbs,  and  plaintiff  appeals. 

The  original  written  agreement  is  somewhat  ambiguous 
and  contradictory,  and  from  an  examination  of  the  record 
we  reach  the  conclusion  that  the  parties  themselves  did 
not  look  to  it  as  a  paper  containing  the  entire  agreement. 
Defendant  made  instalment  payments  from  time  to  time 
until  November  11, 1911,  when  he  and  plaintiff  made  a  set- 
tlement, and  agreed  that  there  was  |80  due  the  plaintiff. 
This  was  paid,  and  on  receipt  thereof  plaintiff  delivered 
his  warranty  deed  to  the  defendant.  The  deed  shows  that 
it  was  made  subject  to  this  mortgage  of  f  1,500  and  interest, 
and  taxes  for  1911.  At  the  time  of  the  delivery  of  the 
deed  there  appears  to  have  been  a  complete  settlement 
between  the  parties  and  it  is  not  contended  that  there 
was  any  mistake  in  figuring  the  amount  when  this  balance 
of  f  80  was  agreed  upon.  While  the  plaintiff  now  contends 
that  he  made  some  mention  of  a  retained  interest  in  the 
stock  of  this  association,  this  is  directly  contradicted  by 
the  testimony  of  the  defendant  The  defendant's  wife  was 
not  called  as  a  witness,  but  it  is  admitted  in  the  record 
that,  if  called,  she  would  testify  on  this  point  substantially 
the  same  as  her  husband.  On  this  point  the  defendant  is 
not  only  corroborated  by  his  wife,  but  all  of  the  circum- 
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Stances  corroborate  him.  From  this  time  on  plaintiff 
ceased  to  pay  any  dues  or  assessments  on  said  stock,  while 
the  defendant  immediately  assumed  their  payment.  The 
conduct  of  the  parties  clearly  indicates  that  at  the  time 
of  this  settlement  the  plaintiff  led  the  defendant  to  believe 
that  he  was  taking  title  to  this  stock,  together  with  title 
to  the  realty.  It  is  agreed  that  they  figured  up  the  amount 
due  and  found  it  to  be  |80.  The  plaintiff  received  the 
money,  delivered  the  deed,  they  shook  hands  and  parted, 
and  it  was  two  or  three  months  afterward  before  plaintiff 
made  any  demand  for  the  stock  or  for  any  credit  on  ac- 
count thereof. 

The  court  was  warranted  in  finding  that  when  the  plain- 
tiff deeded  the  laad  to  the  defendant  he  also  transferred 
the  stock  to  the  defendant.  From  that  time  on  the  defend- 
ant paid,  not  only  the  interest  on  the  money  loaned,  but 
also  the  premiums  on  the  stock.  The  plaintiff  insists  that 
it  was  with  the  understanding  that  he  should  be  reim- 
bursed for  the  premiums  that  he  had  paid  upon  the  stock 
up  to  that  time,  but  no  such  understanding  was  expressed 
to  the  defendant  The  stock  may  have  been  burdened  with 
risks  and  uncertainties  that  are  not  shown  in  this  record, 
and  the  defendant  plainly  understood  that  he  was  taking 
the  stock  with  the  land  with  all  of  its  burdens  and  risks. 
The  agreement  between  the  parties  being  indefinite  and  un- 
certain and  intended  in  a  different  sense  by  the  parties, 
it  would  seem  to  come  within  the  rule  that  in  such  case 
the  construction  should  prevail  that  the  plaintiff  had  rea- 
son to  suppose  the  defendant  understood  it  to  have.  Rev. 
St  1913,  sec.  7909. 

The  judgment  of  the  court  is  fully  sustained  by  the  evi- 
dence, and  is 

Affibmbd. 

Barnes  and  Rossi,  JJ.,  not  sitting. 
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State,  ex  rbl.  John  Stevens,  appellant,  v.  J.  T. 
NiCKBRsoN,  County  Glbek,  bt  al.,  appellees. 

Filed  Mabch  13,  1916.    No.  18,816. 

XloeHBeg:  Huntiwo  and  Fishing:  Statute:  Oonstttutionalitt.  The 
proTislons  of  section  2696,  Rev.  St  1913,  imposing  license  fees 
upon  persons  desiring  to  hunt  and  fish  in  this  state  and  requiring 
such  fees  to  be  paid  to  the  state  treasurer  for  the  benefit  of  the 
state  school  fund,  are  not  in  conflict  with  section  6,  art.  VIII  of 
the  constitution. 

Appeal  from  the  district  court  for  Furnas  county: 
Ernest  B.  Peeet,  Judge.    Afft^rmed. 

John  Stevens,  pro  se. 

Willis  E.  Reed,  Attorney  General,  and  L.  B.  Fuller,  cdn- 
tra. 

Barnes,  J. 

Action  in  the  district  court  for  Furnas  county  for  a  per- 
emptory writ  of  mandamus  to  compel  the  respondent  J.  T. 
Nickerson,  as  county  clerk  of  said  county,  to  pay  over  to 
the  county  treasurer  the  money  collected  by  him  for  hunt- 
ing and  fishing  licenses  for  the  year  1918.  An  alterna- 
tive writ  was  allowed  and  issue  joined  thereon.  The  only 
question  presented  for  determination  is  whether  such  li- 
cense money  belongs  to  the  county  school  funok  or  the 
state  school  fund.  The  district  court  found  for  the  re- 
spondents and  denied  the  application  for  a  peremptory 
writ,  and  the  relator  has  appealed. 

It  is  contended  that  the  district  court  erred  in  refusing 
the  relief  prayed  for,  and  in  giving  force  and  effect  to 
that  part  of  section  2695,  Rev.  St.  1913,  which  is  alleged 
to  be  in  direct  conflict  with  section  5,  art.  VIII  of  the 
constitution  of  the  state.  That  section  of  the  constitution 
reads  as  follows:  "All  fines,  penalties,  and  license  mon- 
eys, arising  under  the  general  laws  of  the  state,  shall  be- 
long and  bd  paid  over  to  the  counties  respectively,  where 
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the  same  may  be  levied  or  imposed,  and  all  fines,  penalties 
and  license  moneys  arising  under  the  rules,  by-laws,  or 
ordinances  of  cities,  villages,  towns,  precincts,  or  other  mu- 
nicipal subdivision  less  than  a  county,  shall  belong  and  be 
paid  over  to  the  same  respectively.  All  such  fines,  pen- 
alties, and  license  moneys  shall  be  appropriated  exclu- 
sively to  the  use  and  support  of  the  common  schools  in 
the  respective  subdivisions  where  the  same  may  accrue." 
The  legislature,  at  the  session  of  1901,  passed  an  act  to 
protect  fish  and  game,  insectivorous,  song  and  other  birds, 
within  the  state  of  Nebraska,  and  to  provide  penalties  for 
the  violation  thereof,  and  to  create  a  game  and  fish  com- 
mission for  the  state  of  Nebraska  and  define  its  powers 
and  duties.    Laws  1901,.  ch.  36. 

By  section  1,  art.  IV  of  the  above  act  (Bev.  St.  1913, 
sec.  2695)  it  was  provided:  "The  game  and  fish  commis- 
sioner shall,  upon  application  and  the  payment  to  the  state 
treasurer  of  the  fee  required,  issue  to  any  nonresident  of 
this  state,  a  license  authorizing  such  licensee  in  person 
within  this  state  to  hunt  for  and  kill  game,  and  to  fish  for 
and  take  fish,  during  the  open  season  for  such  game  and 
fish,  and  to  have  in  his  possession  and  dispose  of  the  same 
subject  to  all  of  the  restrictions  imposed  by  this  chapter: 
Provided,  the  commissioner  may  deliver  to  the  county 
clerks  of  the  several  counties  blank  licenses  bearing  his 
signature  or  a  facsimile  thereof,  and  the  same  may  in  such 
case  be  issued  by  such  clerks  in  the  name  of  the  commis- 
sioner upon  the  terms  and  conditions  above  prescribed. 
All  blank  licenses  delivered  to  the  several  county  clerks 
shall  be  numbered  by  the  commissioner,  and  when  such  li- 
cense shall  have  been  issued  by  the  county  clerk  of  any 
county  as  herein  provided,  he  shall  immediately  notify  the 
state  treasurer  by  mail  stating  the  number  of  such  license, 
the  name  and  residence  of  the  licensee,  and  the  date  when 
issued,  and  shall  remit  the  license  fee  to  said  state  treas- 
urer, who  shall  keep  a  record  of  all  licenses  issued  under 
this  chapter,  which  shall  be  open  for  inspection  as  in  case 
of  other  public  records  of  the  state."  Section  3,  art.  IV 
of  the  same  act,  provides  that  licenses  may  be  issued  to 
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residents  of  the  state  under  the  same  terms  and  conditions 
as  in  case  of  licenses  to  nonresidents  of  the  state.  It  is 
apparent  that  where  the  game  and  fish  commissioner  has 
delivered  to  a  county  clerk  of  any  county  a  supply  of  li- 
oenseSy  and  said  clerk  issues  them  to  applicants  and  col- 
lects the  license  fee,  he  is  acting  as  a  representative  of  the 
state  game  and  fish  commissioner,  who  alone  has  the 
power  to  impose  the  license. 

It  is  argued  that  the  money  derived  from  the  sale  of 
hunting  licenses  is  license  money  arising  under  the  general 
laws  of  the  state,  and  that  such  money  cannot  constitu- 
tionally go  anywhere  except  into  the  treasury  of  some 
county ;  that  Furnas  county  has  a  better  claim  to  the  money 
than  any  other  county.  This  would  be  so  if  the  license  was 
levied  or  imposed  in  Furnas  county.  The  act  providing 
for  the  issuance  of  such  licenses  distinctly  says  that  the 
license  shall  be  issued  by  the  state  game  and  fish  commis- 
sioner. It  is  imposed  by  the  state  without  reference  to 
any  county,  and  for  the  benefit  of  all  the  schools  of  the 
state.  To  sustain  appellant's  contention  would  require  us 
to  declare  the  provisions  of  the  act  relating  to  game  and 
fish  unconstitutional.  In  Pleuler  v.  State,  11  Neb.  547, 
555,  it  was  said :  "To  justify  a  court  in  pronouncing  an 
act  of  the  legislature  unconstitutional,  it  must  be  clear 
and  free  from  reasonable  doubt  that  it  is  *  *  *  clearly " 
forbidden  by  the  paramount  law." 

The  constitution  does  not  specifically  forbid  the  imposi- 
tion of  a  license  by  the  state  at  large.  The  legislature  was 
constitutionally  free  to  provide  by  what  authority  the  li- 
censes in  question  should  be  imposed  upon  those  desiring 
to  hunt  and  fish.  The  constitutional  provision  applies  only 
to  license  money  imposed  by  a  county  or  some  minor  mu- 
nicipal corporation,  and  when  a  county  imposes  a  license 
by  virtue  of  a  general  law  authorizing  it  so  to  do,  such 
license  money  belongs  to  the  county  school  fund.  It  does 
not  forbid  the  state  itself  to  impose  licenses  and  direct  how 
such  money  shall  be  used  for  th^  benefit  of  the  schools. 
The  legislature  can  exercise  such  general  powers  as  are  not 
forbidden  by  the  constitution.     The  New  Standard  Die- 
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tionary  defines  impose  as  to  'levy  or  exact  as  by  authority." 
It  Is  ap(parent  that  the  legisla;ture  meant  to  confer  au- 
thority upon  the  state  treasurer  to  collect  the  license  mon- 
eys in  question,  The  game  and  fish  commissioner  and  the 
various  county  clerks  are  agents  of  the  state,  and  there  is 
no  conflict  between  the  provisions  of  the  act  and  those  of 
the  state  constitution.  The  intent  of  the  legislature  does 
not  seem  obscure. 

We  are  unable  to  see  how  the  trial  court  could  have  ren- 
dered any  other  judgment  than  the  one  which  he  pro- 
nounced in  this  case.  The  judgment  of  the  district  court 
is  therefore 

Affirmed. 

Letton  and  FAWOEnrr,  JJ.,  not  sitting. 


John  Wright,  appbllbb  and  crosstAppbliant,  v.  Seldkn- 
Breck  OoNSTRucnoN  Company,  appellant;  Ferst 
National  Bank  of  Lincoln,  appellee. 

Filed  Mabch  18,  1916.    No.  17,982. 

1  Negligence:  Orbation  of  Blevatxml  It  ie  not  negligence  per  $e 
to  operate  an  elevator  without  a  call  bell  in  an  unfinished  build- 
ing, not  open  to  the  public,  but  only  to  employees  and  licensees 
of  the  contractor. 

2.   :  Blktatob  Accidbnt:  CJontributobt  Nbouoencb.     One  who 

desires  to  call  an  eleyator  in  an  unfinished  building  should  act 
with  care  and  caution.  An  elevator  shaft  is  a  place  of  danger,  and 
if  one  carelessly  thrusts  his  head,  through  an  opening  in  the 
door,  into  the  shaft,  and  on  account  of  such  negligence  he  suffers 
injury,  he  is  not  entitled  to  recover  damages. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.  Affirmed  as  to  the  First  Na- 
tional Bank  and  reversed  as  to  the  Selden-Breck  Construe- 
tion  Company. 

Greene,  BreokenHd^ey  Gwrley  d  Woodrough,  fop  appel- 
lant. 
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Burr,  Green  d  Green,  0.  S.  Allen  and  Hall  d  Bishop, 
contra, 

Lbttton,  J. 

In  1911  the  Selden-Breck  Construction  Company  was  en- 
gaged in  constructing  an  eightrstory  ofllce  and  bank  build- 
ing for  the  First  National  Bank  of  Lincoln,  under  a  con- 
tract with  that  bank.  This  action  is  to  recover  damages 
against  the  owner  and  contractor  for  negligence  in  operate 
ing  an  elevator  in  the  building.  Verdict  and  judgment 
against  the  contractor,  and  in  favor  of  the  bank.  Defend- 
ant Selden-Breck  Construction  Company  appealed,  and 
plaintiff  has  filed  a  cross-appeal  against  the  bank. 

On  Sunday,  April  30,  1911,  the  plaintiff,  with  one  Mc- 
Kee,  was  helping  to  move  the  office  furniture  of  the  West^ 
em  Fire  Insurance  Company  by  which  they  were  efnployed, 
into  rooms  on  the  fifth  floor  to  be  occupied  by  it  in  the  new 
building.  The  building  was  not  entirely  completed,  but 
under  the  terms  of  the  contract  it  was  to  be  finish^  and 
delivered  to  the  owner  on  the  next  day.  May  1,  1911. 
There  were  two  elevators  in  the  elevator  shaft.  "Wie  ele- 
vator on  the  north  side  was  being  used  by  the  workmen,  and 
on  this  day  by  those  moving  into  the  building.  The  build- 
ing was  not  open  to  the  public.  There  were  double  slid- 
ing doors  of  metal  in  place  in  front  of  each  elevator,  with 
spaces  for  four  panes  of  glass  in  each,  but  the  glass  had 
not  been  inserted.  No  call  bells  had  been  installed,  and 
it  was  necessary  to  call  for  the  elevator  when  wanted.  On 
the  north  elevator  the  steel  frame  and  the  permanent  floor 
of  the  car  were  in  position,  but  a  temporary  plank  floor 
had  been  laid  over  it,  and  a  temporary  cage  of  boards  had 
been  constructed  to  be  used  until  the  building  was  fln- 
ished.  The  other  elevator  was  not  in  use.  At  noon  Curtis, 
the  elevator  operator  who  had  been  operating  it  for  the 
contractors,  went  to  lunch,  and  one  Brackett  took  his 
place  at  the  direction  of  Mr.  Holmes  (who  was  the  presi- 
dent of  the  Western  Fire  Insurance  Company,  and  was 
also  the  manager  of  the  building  for  the  bank)  and  Mr. 
Cunningham,  the  engineer  of  the  building  for  the  bank. 
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A  few  moments  afterwards  the  plaintiff  and  lIcKee,  who 
were  still  upon  the  fifth  floor,  wanted  to  descend.  They 
went  to  the  elevator  shaft,  the  doors  of  which  were  closed. 
There  was  a  full-sized  outside  window  in  the  shaft — oppo- 
site the  doors.  Each  put  his  head  through  one  of  the  empty 
panes  in  each  door,  for  the  purpose  of  calling  the  elevator. 
Almost  immediately  the  elevator  descended  from  the  sixUi 
floor,  striking  each  upon  the  back  of  the  head.  Plaintiff's 
jaw  was  caught  between  the  bottom  of  the  elevator  and  the 
bar  across  the  door,  breaking  the  bone  and  causing  other 
severe  injuries.  The  instant  Bracket,  who  was  operating 
the  elevator,  saw  the  men's  shoulders,  he  reversed  the  lever, 
and  this  undoubtedly  saved  their  lives. 

The  allegations  of  negligence  are  that  the  car  was  being 
operated  by  a  conductor  without  a  license;  that  on  account 
of  the  absence  of  a  call  bell  the  defendants  instructed  the' 
plaintiff  to  call  the  conductor  orally ;  that  the  elevator  car 
was  unflnished,  and  was  being  run  contrary  to  the  laws 
of  the  state  of  Nebraska  and  ordinances  of  the  city  of 
Lincoln ;  that  the  defendants  were  negligent  in  "operating, 
managing  and  controlling  said  elevator  car,  and  in  running 
and  in  stopping  the  same,"  and  "in  not  giving  notice  to 
plaintiff  of  the  time  when  said  car  would  be  lowered  to 
and  approach  said  fifth  floor  of  said  building,  and  in  not 
placing  a  guard  or  a  railing  or  protection  in  front  Qf  said 
iron  doors  and  windows  of  said  car."  It  is  also  alleged 
that  "plaintiff,  obeying  the  instructions  and  invitations  of 
said  defendants  and  their  servants,  stepped  to  said  ele- 
vator on  the  fifth  floor  of  said  building  on  the  30th  day  of 
April,  1911,  to  call  said  conductor  orally  to  stop  said  car 
at  the  fifth  floor,  and,  while  in  the  act  of  so  doing,  the 
defendants"  carelessly  and  negligently  ran  the  car  so  that 
it  struck  plaintiff  on  the  head  and  caused  severe  injuries, 
which  are  specifically  described.  The  answers  are  general 
denials  and  pleas  of  contributory  negligence. 

It  is  necessary  to  examine  the  evidence  in  order  to  deter- 
mine the  principal  questions  involved.  Brackett,  who  is 
an  elevator  operator,  testified,  for  the  plaintiff,  that  the 
elevator  was  in  all  respects,  except  as  to  the  steel  cage,  in 
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the  same  condition  as  it  now  is;  that  electric  wires  and 
the  balancing  chain  were  hanging  below  the  floor  of  the 
car.  This  chain  is  shown  by  other  testimony  to  be  200  feet 
long,  and  to  be  connected  at  one  end  to  the  bottom  of  the 
car  floor,  and  at  the  other  to  the  counter-balance  weights, 
so  that  when  the  elevator  is  at  the  top  of  the  shaft  the  en- 
tire length  of  the  chain  hangs  below  in  plain  sight.  He 
had  been  instructed  to  take  charge  of  the  elevator  until 
1  o^clock,  while  Curtis,  the  conductor  employed  by  the  con- 
tracting company,  went  to  lunch.  Just  after  he  had  taken 
charge  of  the  car  some  one  called  for  the  car  to  come  to 
the  sixth  floor.  When  he  reached  there  the  man  had  gone. 
He  started  the  car  down,  and  the  accident  occurred.  Most 
of  the  workmen  had  gone  to  lunch  at  the  time,  and  there 
was  very  little  noise  in  the  building.  There  was  no  top  or 
covering  over  the  car,  and  if  one  stood  back  from  the  door 
at  the  fifth  floor  and  called  for  the  car  he  could  hear  him 
when  he  was  at  the  bottom  of  the  shaft.  The  car  was  in 
perfect  running  order.  He  was  employed  by  Mr.  Holmes, 
and  had  been  helping  the  insurance  company  to  move  that 
morning,  but  he  was  to  run  the  elevator  in  the  completed 
building. 

Mr.  McKee  testified  that  he  worked  for  the  Western  Fire 
Insurance  Company ;  that  he  went  up  and  down  a  number 
of  times  that  morning  before  the  accident;  that  the  only 
way  to  call  the  car  was  "to  holler  for  it  through  the  win- 
dow." He  says  he  also  called  by  putting  his  head  through 
the  door  where  the  window  would  be.  At  the  instant  be- 
fore the  accident  "I  put  my  head  in  there,  I  couldn't  see 
anything  or  hear  any  elevator  coming.  Everything  was 
quiet;  not  a  sound.  The  elevator  never  made  a  noise;  there 
was  no  noise  when  we  went  to  the  elevator  shaft;  there 
wasn't  a  sound."  On  cross-examination  he  testified  that 
there  was  noise  of  moving  desks  at  the  time  and  a  noise 
on  the  first  floor ;  that  when  he  was  not  using  the  elevator 
he  was  not  in  a  position  where  he  could  see  whether  it 
was  going  to  the  sixth,  seventh  or  eighth  floor;  and  that 
he  heard  men  at  work  above  the  fifth  floor.  Mr.  Taylor, 
another  employee  of  the  insurance  company,  testified  that 
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about  a  score  of  workmen  were  in  the  building,  several  in 
the  stories  above  the  fifth  floor;  he  does  not  remember  see- 
ing any  chains  or  wires  attached  to  the  bottom  of  the  car. 
The  plaintiff  testified  that  he  went  up  and  doiim  about 
10  or  20  times  that  morning;  that  he  went  no  further  than 
the  fifth  floor  that  day,  and  did  not  see  the  elevator  go 
higher ;  that  a  great  many  men  were  working  in  the  build- 
ing; and  the  noise  disturbed  him  in  calling  for  the  elevator. 
He  said,  "We  always  would  look  to  see  where  the  elevator 
was,  if  there  was  anything  moving,  or  if  it  was  coming 
or  if  it  was  going;  and  there  was  nothing  in  sight,  so  I  put 
my  head  in  and  called  for  it.  Q^  How  light  was  it  in 
there?  A.  As  light  as  day;  in  fact,  it  was  midday.  Q. 
Did  you  hear  anything?  A.  No,  sir.  Q.  What  did  you 
do  when  you  put  your  head  in  there?  A.  Called  for  the 
elevator  to  come  up.  Q.  Which  way  was  your  mouth  or 
head  then?  A.  Do^n ;  face  down.  Q.  How  long  did  you 
have  your  head  in  there  before  you  were  injured?  A. 
About  a  second."  On  cross-examination  he  testified  that 
he  knew  the  car  was  drawn  by  cables,  and  that  he  did  not 
see  the  cables,  and  that  the  shaft  was  empty  when  he  looked 
in.  On  redirect  examination  he  was  questioned  as  to  a 
conversation  with  Curtis,  the  elevator  man,  and  Mr. 
Holmes,  the  first  time  he  went  up  in  the  elevator,  and  was 
asked  to  state  fully  what  Curtis  said  as  to  the  height  the 
elevator  would  run.  A  number  of  questions  directed  along 
this  line  had  previously  been  excluded,  but  the  objection  to 
this  one  was  overruled.  A  motion  was  made  to  strike  out 
the  answer  as  incompetent,  irrelevant,  and  immaterial,  and 
not  relevant  to  any  issue  in  the  case,  which  was  overruled. 
He  then  testified  that  in  the  morning  of  that  day  Curtis, 
Taylor  and  himself  were  going  up  with  the  first  load  of 
books,  papers,  desks,  etc.;  that  Mr.  Holmes  said  to  the 
operator,  ^^''e  go  to  the  fifth  fioor,"  and  that  Curtis  said, 
"Then  during  the  time  that  you  are  moving  in  I  don't  go 
above  the  fifth  floor."  There  is  a  great  mass  of  evidence 
more  or  less  relevant,  but  the  gist  of  that  in  behalf  of  the 
plaintiff  material  to  the  determination  of  the  case  has  been 
outlined. 
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Were  the  defendants  or  either  of  them  guilty  of  negli- 
gence? The  building  was  incomplete,  but  the  elevator,  ex- 
cept for  the  absence  of  the  call  bell  was  in  perfect  running 
order.  When  plaintiff  elected  to  use  the  elevator  in  its 
unfinished  condition  he  was  bound  to  govern  his  conduct 
accordingly.  He  was  as  fully  aware  of  all  the  circum- 
stances as  the  defendants  were,  and  knew  the  mann»  in 
which  it  was  necessary  to  call  for  the  elevator.  There  is 
no  proof  that  the  construction  company  invited  the  West- 
ern Fire  Insurance  Company  or  its  employees  upon  the 
premises.  The  fact  seems  to  be  that  that  company  began 
to  movie  on  that  day  for  its  own  accommodation.  We  must 
consider  the  plaintiff's  case  regardless  of  the  testimony  for 
the  defense,  which  denies  much  of  plaintiff's  evidence  and 
is  to  the  effect  that  any  one  looking  in  the  shaft  could  tell 
at  once  by  the  absence  of  the  suspension  cables  that  the  car 
was  above  that  floor,  and  that  the  bottom  of  the  car  at 
the  sixth  floor  could  be  plainly  seen  from  the  lobby  outside 
of  the  doors  on  the  fifth  floor. 

Unless  it  was  negligence,  as  a  matter  of  law,  to  use  the 
elevator  without  a  call  bell,  no  negligence  in  its  operation 
has  been  shown.  We  are  satisfied  that  under  all  the  cir- 
cumstances it  was  not  negligence  per  se  to  so  operate  it, 
and  that  it  could  be  used  without  danger  by  one  calling 
into  the  shaft  while  standing  outside  of  the  bars.  There 
is  absolutely  no  evidence  that  any  one  ever  failed  in  getting 
a  response  while  calling  in  this  manner.  That  plaintiff 
and  his  witnesses  did  not  call  in  this  manner  is  not  ma- 
terial. They  should  have  done  so.  We  are  convinced  that 
plaintiff  was  guilty  of  gross  contributory  negligence  in 
thrusting  his  head  through  the  opening.  He  had  no  right 
to  place  any  part  of  his  person  beyond  the  barrier  of  the 
door  and  into  a  place  so  full  of  dangerous  possibilities  as 
an  elevator  shaft,  more  especially  in  a  new  eight-story 
office  building  with  modern  high-speed  elevators.  His  ac- 
tion amounted  to  the  opening  of  the  closed  door,  which  he 
had  no  right  to  do,  or,  rather,  it  had  the  same  effect.  Or- 
dinary care  and  prudence  should  have  warned  him  that  it 
was  exceedingly  dangerous  to  place  his  head  into  the 
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elevator  shaft.  The  supreme  court  of  Massachusetts  say  in 
Ramsdell  v.  Jordan,  168  Mass.  505:  "It  is  so  plainly  dan- 
gerous for  a  i)erson  to  put  his  head  into  an  elevator  well 
for  the  purpose  of  shouting  up  the  shaft  for  the  car  to 
come  down  that  the  verdict  for  the  defendant  was  rightly 
ordered."  Knapp  v.  Jones,  50  Neb.  490;  Bedell  v.  Berkey, 
76  Mich.  435;  Guichard  v,  Neto,  41  N.  Y.  SuppT  456 ;  Kappea 
V,  Brovon  Shoe  Co.,  116  Mo.  App.  154,  90  S.  W.  1158;  Know 
V.  Hall  SteamrPower  Co.,  23  N.  Y.  Supp.  490;  Dieholdt  v. 
United  States  Baking  Co.,  25  N.  Y.  Supp.  205;  Mau  v. 
Morse,  3  Colo.  App.  359.  The  latter  case  is  very  similar  in 
its  facts  to  this.  The  court  say :  "If  a  man,  in  his  sound 
senses,  with  his  eyes  open,  voluntarily  and  deliberately, 
even  if  carelessly,  thrust  himself  into  the  jaws  of  death,  we 
know  of  no  theory  upon  which  any  one  can  be  held  re- 
sponsible for  the  consequences  of  his  act  but  himself." 

As  we  view  the  case,  it  is  unnecessary  to  consider  the 
merits  of  the  cross-appeal,  since  we  find  no  negligence  in 
the  operation  of  this  car  by  Brackett.  It  is  not  contended 
that  Curtis  was  in  the  service  of  the  bank.  The  elevator 
was  under  the  control  and  management  of  the  construction 
company  at  the  time  of  the  accident,  though  Curtis  was  re- 
lieved by  Brackett  for  the  lunch  hour.  It  was  using  it  for 
its  workmen,  and  incidentally  to  accommodate  tenants 
who  were  moving  in.  Fuller  Co.  v.  McCloskey,  228  U.  S. 
194.  The  opinion  in  the  case  of  Munsey  v.  Wehh,  231  U.  S. 
150,  on  which  much  stress  is  laid  by  the  plaintiff,  seems 
to  have  little  relevancy  to  the  question  involved  here. 

It  is  argued  that,  on  account  of  the  statement  and  prom- 
ise made  by  Curtis,  plaintiff  was  misled  and  believed  there 
was  no  danger  in  putting  his  head  into  the  shaft.  This 
promise  and  its  breach  are  not  alleged  as  a  ground  for 
recovery.  "Where  a  pleader  relies  upon  one  or  more  spe- 
cific acts  or  omissions  as  negligence,  then  evidence  of  any 
act  or  omission  not  within  some  of  such  specifications  is 
Irrelevant"  Omaha  d  R.  V.  R.  Co.  v.  Wright,  49  Neb. 
456.  Elliott  V.  Carter  White-Lead  Co.,  53  Neb.  458.  We 
are  convinced  that  this  evidence  was  erroneously  ad- 
mitted, and  that  instruction  No.  8^  which  places  this  is- 
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sue  before  the  jury  and  instructed  them  that,  *'if  you  be- 
lieve from  the  evidence  that  the  plaintiff  was  informed  that 
the  elevator  would  not  go  higher  than  the  fifth  floor,  and 
that  he  believed  and  had  reason  to  believe  that  such  was 
the  case,  then  the  question  whether  or  not  he  would  be 
guilty  of  negligence,  or  contributory  negligence,  in  thrust- 
ing his  head  into  the  shaft  becomes  one  for  you  to  deter- 
mine from  all  the  facts  and  circumstances  of  the  case," 
should  not  have  be^n  given.  But  taking  the  testimony  as 
to  this  statement  as  true,  and  considering  it  as  within 
the  issues,  we  are  unable  to  see  how  it  afforded  any  justi- 
fication for  the  plaintiff's  act.  In  the  first  place,  the  most 
natural  meaning  to  be  ascribed  to  the  statement,  under  the 
circumstances  in  which  it  was  made,  with  meli  at  work  all 
over  the  building,  and  with  the  elevator  filled  with  furni- 
ture, books,  etc.,  is  that,  when  Mr.  Holmes  said,  "We  go  to 
the  fifth  fioor,"  and  Curtis  said,  "Then  during  the  time  you 
are  moving  in  I  don't  go  above  the  fifth  fioor,"  he  meant 
that  he  would  not  go  above  the  fifth  fioor  while  carrying 
their  effects;  not  that  he  would  cease  to  operate  the  ele- 
vator above  that  fioor.  Another  consideration  is  that  the 
statement  only  had  reference  to  what  Curtis  himself  would 
do.  It  did  not  constitute  a  promise  or  agreement  that  the 
elevator  would  not  be  taken  by  others  above  that  fioor. 
His  statement  had  reference  to  his  own  action  alone,  and 
not  to  that  of  any  other  operator.  He  could  not  control 
the  action  of  his  employer  or  of  any  other  of  the  employees 
and  plaintiff  had  no  right  to  assume,  if  he  did  assume, 
that  he  could  do  so.  In  whatever  light  we  view  this  con- 
versation, we  can  see  nothing  in  it  which  would  justify  the 
plaintiff  in  projecting  his  head  or  body  beyond  the  bar- 
riers and  through  the  door  into  such  an  exceedingly  dan- 
gerous situation. 

The  judgment  of  dismissal  as  to  the  bank  is  afirmed. 
The  judgment  against  the  construction"  company  is  re- 
versed. 

Judgment  accoedingly- 

MoRBissEY,  C.  J.,  not  sitting. 
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Edbn  D.  Huff,  appellee,  v.  Grand  Lodge,  Beothbrhood 
OF  Railroad  Trainmen,  appellant. 

FnjED  Mabch  18,  1916.    No.  18,029. 

1.  Insaraiice:  Contract:  Limitation  or  Liabilitt.  Section  68  of  the 
constitution  of  the  defendant  association,  of  which  plaintiff  was  a 
member,  provides  for  indemnity  upon  claims  for  total  disability 
resulting  from  certain  specified  injuries.  Another  section  provides 
that  all  claims  for  disability  not  coming  within  the  terms  of  sec- 
tion 68  should  be  held  to  be  addressed  to  the  systematic  benevo- 
lence of  the  order,  and  should  in  no  case  be  made  the  basis  of 
any  legal  liability  on  its  part  Held,  That  the  contract  limiting 
the  liability  of  the  association  to  the  disabilities  described  in 
section  68  Is  a  valid  contract;  that  such  an  association  may  limit 
the  class  of  risks  which  it  will  assume,  and  that  the  defendant 
is  not  bound  to  pay  claims  other  than  those  which  it  spedflcally 
agreed  to  pay  by  the  terms  of  the  certificate  and  constitution. 

2.   :  Beneficial  Association:  Bknevoubnob.    It  is  not  against 

public  policy  for  the  members  of  such  an  association  to  agree  with 
each  other  that  a  portion  of  the  funds  which  they  contribute  may 
be  applied  to  the  relief  of  members  for  whose  injuries  or  disabili- 
ties no  legal  liability  exists  against  the  association.  The  mere 
fact  that  the  objects  of  this  benevolence  are  to  be  selected  by  a 
beneficiary  board  does  not  alter  the  situation  nor  create  an  obliga- 
tion on  the  part  of  the  association  to  pay  all  claims  for  total  dissr 
bility  arising  from  causes  not  covered  by  the  insurance  contract 


Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judob.    Reversed  and  dismissed. 

Lincoln  Frost  and  Walter  L.  Pope,  for  appellant. 

W.  B.  Price,  Ray  J.  Ahhott  and  A.  E.  Howard,  contra. 

Letton,  J. 

This  action  was  brought  in  the  lifetime  of  the  plaintiff, 
Eden  D,  Huff.  A  judgment  was  rendered  in  his  favor  in 
the  district  court.  After  the  case  came  here  on  appeal  his 
death  was  suggested,  and  the  cause  revived  in  the  name  of 
his  administrator.    Tlie  action  is  based  upon  a  beneficiary 
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certificate  issned  by  the  defendant,  a  fraternal  beneficiary 
association. 

The  petition  alleges  that  Huff  was  a  member  of  the  as- 
sociation ;  that  on  or  about  the  8th  day  of  October,  1910,  he 
became  totally  disabled  by  reason  of  paralysis,  and  is  now 
totally  disabled,  and  entitled  to  the  benefits  of  the  benefi- 
ciary contract;  that  "the  grand  lodge  has  established  and 
maintained  various  funds  as  follows:  A  general  fund,  a 
beneficiary  fund,  a  beneficiary  reserve  fund,  a  protective 
fund,  and  a  convention  fund — and  that  a  part  of  the  as- 
sessments which  this  plaintiff  has  paid  to  the  grand  lodge 
has  been  se^egated  in  said  funds,  and  that  he  is  entitled 
to  the  benefits  by  reason  thereof,  and  that  that  portion  of 
the  constitution  and  general  rules  of  said  Brotherhood  of 
Bailroad  Trainmen  which  reads  as  follows :  ^And  shall  in 
no  case  be  made  the  basis  of  any  legal  liability  on  the  part 
of  the  brotherhood' — is  null  and  void,  for  the  reason  that 
it  is  against  public  policy  and  contrary  to  law;"  that  due 
and  proper  proofs  of  his  disability  have  been  furnished 
as  provided  for  in  the  general  rules  and  constitution  by 
the  defendant;  that  he  has  promptly  and  regularly  paid 
all  dues,  fines  and  assessments,  but  that  defendant  refuses 
to  pay  him  the  benefits  provided  for  in  the  constitution 
and  general  rules.  A  general  demurrer  to  the  petition  was 
filed,  which  was  overruled.  Defendant  elected  to  stand 
upon  the  demurrer  and  not  plead  further.  The  court  found 
for  plaintiff  and  entered  judgment  for  |1,500,  the  full 
amount  of  the  certificate.  A  copy  of  the  certificate  and  of 
the  constitution  and  general  rules  of  the  order  was  at^ 
tached  to  the  i>etition  and  made  a  part  of  it. 

The  beneficiary  certificate  sets  forth  that  the  plaintiff 
"is  entitled  to  all  the  rights,  privileges  and  benefits  of 
m^nbership  and  to  participate  in  the  beneficiary  depart- 
ment, class  C  of  said  brotherhood,  to  the  amount  set  forth 
in  the  constitution  thereof,  which  amount,  in  the  event  of 
his  total  and  permanent  disability,  as  defined  in  section 
68  of  the  constitution,  shall  be  paid  to  him,  or  at  his  death 

shall  be  paid  to  Addie  Huff,  his  wife,  if  living." 
97  Neb.  54 
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Section  60  provides  in  part:  "There  shall  be  three 
classes  of  beneficiary  certificates,  namely,  Class  A,  f500; 
Class  B,  $1,000;  Class  C,  $1,500.  Each  class  shall  be  evi- 
denced by  a  beneficiary  certificate  to  be  issued  under  the 
hands  of  the  president  and  general  secretary  and  treasurer, 
and  in  the  name  and  under  the  seal  of  the  grand  lodge. 
Each  certificate  shall  show  in  which  class  it  is  issued,  and 
provide  for  the  payment,  in  accordance  with  this  constitu- 
tion, of  the  full  amount  of  such  class  upon  the  death  of 
the  member  insured  therein,  or  upon  his  becoming  totally 
and  permanently  disabled  within  the  meaning  of  section 
€8." 

Section  68  provides :  "Any  beneficiary  member  in  good 
standing  who  shall  suffer  the  amputation  or  severance  of 
an  entire  hand  at  or  above  the  wrist  joint,  or  who  shall 
suffer  the  amputation  or  severance  of  an  entire  foot  at  or 
above  the  ankle  joint,  or  who  shall  suffer  the  complete  and 
permanent  loss  of  sight  of  both  eyes,  shall  be  considered 
totally  and  permanently  disabled,  and  shall  thereby  be  en- 
titled to  receive,  upon  furnishing  sufficient  and  satisfactory 
proofs  of  such  total  and  permanent  disability,  the  full 
amount  of  his  beneficiary  certificate,  but  not  otherwise." 

Section  69  provides  for  the  manner  in  which  proof  of 
total  disability  shall  be  made  and  acted  upon. 

Section  70  is  as  follows :  "All  claims  for  disability  not 
coming  within  the  provision  of  section  68  shall  be  held  to 
be  addressed  to  the  systematic  benevolence  of  the  brother- 
hood, and  shall  in  no  case  be  made  the  basis  of  any  legal 
liability  on  the  part  of  the  brotherhood.  Every  such  claim 
shall  be  referred  to  the  beneficiary  board,  composed  of  the 
president,  assistant  president,  and  general  secretary  and 
treasurer,  who  shall  prescribe  the  character  and  decide  as 
to  the  sufficiency  of  the  proofs  to  be  furnished  by  the  claim- 
ant, and,  if  approved  by  said  board,  the'  claimant  shall  be 
paid  an  amount  equal  to  the  full  amount  of  the  certificate 
held  by  him,  and  such  payment  shall  be  considered  a  sur- 
render and  cancelation  of  such  certificate;  provided  that 
the  approval  of  said  board  shall  be  required  as  a  condi- 
tion precedent  to  the  right  of  any  such  claimant  to  bene- 
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fits  hereunder,  and  it  is  agreed  that  this  section  may  be 
pleaded  in  bar  of  any  suit  or  action  at  law,  or  in  equity, 
which  may  be  commenced  in  any  court  to  enforce  the  pay- 
ment of  any  such  claims.  No  appeal  shall  be  allowed  from 
the  action  of  said  board  in  any  case;  but  the  general  secre- 
tary and  treasurer  shall  report  all  disapproved  claims  made 
under  this  section  to  the  board  of  insurance  at  its  next 
annual  meeting  for  such  disposition  as  such  board  of  in- 
surance shall  deem  just  and  proper." 

Section  71  provides  for  the  manner  in  which  proof  of 
benevolent  claims  made  under  section  TO  shall  be  made, 
which  differs  from  that  under  section  68. 

The  appellant  contends  that  the  insurance  contract  as 
contained  in  the  certificate,  the  constitution  and  the  by- 
laws does  not  cover  or  include  a  disability  of  the  nature 
described  in  the  petition;  that  the  certificate  indemnifies 
only  for  and  against  death  and  permanent  disabilities  of 
the  nature  described  in  section  68,  and  that  since  the  disa- 
bility of  the  insured  was  not  within  the  provisions  of  that, 
section,  no  liability  exists.  It  also  contends  that  the  provi- 
sions by  which  claims  for  disability  not  coming  within  the 
provisions  of  that  section  shall  be  considered  as  addressed 
to  the  systematic  benevolence  of  the  brotherhood  and 
may  be  considered  by  the  beneficiary  board  is  a  valid  agree- 
ment; that  as  to  this  class  of  claimants  there  is  no  fixed 
and  binding  obligation  resting  upon  the  society.  On  the 
other  hand,  the  appellee  insists  that  ^'the  order  has  no  in- 
herent power  of  itself  to  deny  its  members  the  privileges 
and  benefits  prescribed  by  the  general  rules  and  laws  gov- 
erning it ;  that  is  to  say,  when  a  member  does  all  the  things 
which  are  required  of  him  to  be  done,  then  they  cannot 
deny  the  things  which  they  promised  to  do  and  for  which 
the  member  has  paid  his  money."  The  appellee  also  con- 
tends that  the  portion  of  section  70  (which  refers  only  to 
disabilities  not  mentioned  in  section  68)  which  provides 
"that  this  section  may  be  pleaded  in  bar  of  any  suit  or 
action  at  law,  or  in  equity,  which  may  be  commenced  in 
any  court  to  enforce  the  payment  of  any  such  claims," 
is  void  as  against  public  policy. 


852 NEBRASKA  REPORTS.  [Vol.  97 

Huff-  V.  Grand  Lodge,  B.  of  R.  T. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  con- 
sider the  latter  contention.  The  crucial  question  is  whether 
it  was  within  the  i>ower  of  the  parties  to  the  insurance 
contract  to  make  an  agreement  of  this  nature.  In  sub- 
stance the  contract  is  that,  in  consideration  of  the  pay- 
ment of  certain  assessments,  the  society  will  pay  to  the 
beneficiary,  in  case  of  death  of  the  insured,  or  to  the  in- 
sured, if  he  ''shall  suffer  the  amputation  or  severance  of 
an  entire  hand  at  or  above  the  wrist  joint,  or  *  *  *  of 
an  entire  foot  at  or  above  the  ankle  joint,  or  who  shall 
suffer  the  complete  and  permanent  loss  of  sight  of  both 
eyes,  ♦  ♦  ♦  hut  not  othenoiae/^  the  Bum  of  ^ly500.  This, 
is  an  absolute  obligation  covering  death,  and  certain  spe- 
ciflc  injuries.  These  alone  are  the  injuries  for  which  in- 
demnity is  definitely  provided  and  which  there  is  a  legal 
duty  to  pay.  Such  a  contract  is  valid  under  the  statute  of 
this  state  which  was  in  effect  at  the  time  the  contract  was 
made,  and  in  the  absence  of  proof  it  must  be  presumed 
that  the  statutes  of  the  state  of  Ohio,  where  the  association 
is  organized,  and  of  the  state  of  Kansas,  where  the  con- 
tract was  made,  are  in  nowise  different.  It  was  argued 
that  the  association  has  no  power  to  provide  that  claims 
not  falling  under  the  provisions  of  section  68  may  be  paid, 
if  approved  by  the  beneficiary  board,  and  that  consequently 
all  cases  of  total  disability  of  whatever  nature  must  be 
paid.  This  is  a  non  sequitur.  The  argument  goes  too  far. 
If  the  board  has  no  power  to  distinguish  and  exclude  claims 
for  disabilities  other  than  those  described  in  section  68, 
it  can  only  be  because  the  society  has  no  power  to  limit  the 
risks  it  will  carry  to  disabilities  arising  from  the  injuries 
included  in  that  section.  It  is  obvious  that  this  cannot  be 
the  law.  To  so  hold  would  prevent  an  association  from 
classifying  and  limiting  the  risks  which  it  will  contract 
to  indemnify  against.  The  statutes  permit  and  provide 
for  such  classification,  and  the  contract  here  is  not  in- 
valid. 

We  find  nothing  in  the  statutes  or  in  the  constitution 
and  by-laws  to  prevent  the  members  of  this  association 
from  agreeing  with  each  other  that  a  i)ortion  of  the  funds 
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which  they  contribute  may  be  applied  to  the  relief  of 
members  for  whose  injuries  no  legal  liability  exists  but  for 
whose  distressful  situation  a  fraternal  feeling  might  jus- 
tify relief.  The  mere  fact  that  the  objects  of  this  beneyo- 
lence  are  to  be  selected  by  a  special  board  from  among  the 
members  is  not  important.  Many  benevolences  are  created 
by  the  contributions  of  many  individuals  to  a  benevolent 
fund,  which  it  is  agreed,  either  expressly  or  impliedly, 
shall  be  disbursed  by  a  board  or  committee  to  whom  ap- 
plications for  relief  are  made.  Pool  v.  Brotherhood  of  Rail" 
taajf  Trainmen,  143  Cal.  650. 

Deceased  became  a  member  knowing  the  limitations  of 
the  insurance  contract.  It  has  not  been  changed  since  he 
became  a  member,  and  he,  as  well  as  all  other  members, 
became  bound  by  the  mutual  agreement.  The  disability 
upon  which  the  action  is  based  is  not  embraced  within  the 
provisions  of  the  contract. 

The  judgment  of  the  district  court  is  reversed  and  the 
action  dismissed. 

BiiiVEBSED  AND  DISMISSED. 

Boss,  J.,  not  sitting. 
Fawcbtt,  J.,  dissenting. 


Chaklbs  Dilley  v.  State  op  Nebraska. 

Fiua)  Mabch  13,  1915.    No.  18,768. 

1.  Chrlminal  Ziaw:  Motion  fob  Continuance:  Counter  Showing.  Since 
the  enactment  of  section  7889,  Rev.  St  1913,  it  is  proper  to  allow 
a  counter  showing  to  be  filed  a^incft  a  motion  for  continuance. 

2.   :  Appeal:  Bisfusal  of  Continuanck.    A  judgment  will  not 

be  reversed  by  the  supreme  court  on  account  of  the  refusal  to 
grant  a  continuance  unless  there  has  been  an  abuse  of  a  sound 
legal  discretion  by  the  district  court. 

3.  Shooting  with  Intent  to  Wound:  Sufficienct  of  EymcNCE:  Instruc- 
tion: Mental  Responsibility.  Evidence  examined,  and  held  to 
support  the  verdict,  and  that,  when  considered  in  connection  with 
instruction  No.  11,  the  question  of  defendant's  mental  respon- 
sibility was  properly  submitted  to  the  jury  by  that  instruction. 
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Erbob  to  the  district  court  for  Dawes  county:  Ralph 
W.  HOBABT,  Judge.    Affirmed. 

Fi»her  d  Rooney,  for  plaintiff  in  error. 

Orant  G.  Martin,  Attorney  General,  and  Frank  E.  Edg- 
erton,  contra. 

Lbtton,  J. 

Plaintiff  in  error,  hereinafter  termed  the  defendant,  was 
convicted  of  shooting  with  intent  to  wound,  which  judg- 
ment he  seeks  to  review.  The  facts  seem  to  be  that  on 
July  28,  1914,  the  defendant  became  engaged  in  an  alter- 
cation with  one  Munkres,  a  barber,  at  the  latter's  place  of 
business  at  Chadron,  Nebraska.  Munkres  put  him  out  of 
the  barber  shop,  slapped  him  and  kicked  him.  About  10 
or  15  minutes  afterwards,  when  Munkres  was  in  the  back 
part  of  the  barber  shop,  the  defendant  came  to  the  front 
door  and  shot  at  him  tiirough  the  screen  door  four  times, 
one  of  the  bullets  striking  him  in  the  hip  and  passing 
through  the  groin.  Defendant  was  arrested  in  the  alley 
at  the  back  of  the  barber  shop  a  few  minutes  afterwards 
and  placed  in  the  county  jail.  At  that  time,  and  while 
under  the  impression  that  he  had  not  wounded  Munkres, 
he  said  that  he  wished  he  had  hit  him.  On  August  4  an 
information  was  filed  containing  a  count  charging  shoot- 
ing with  intent  to  kill,  and  another  count  charging  shoot- 
ing with  intent  to  wound.  On  the  same  day,  without 
objection,  the  cause  was  set  for  trial  oh  August  10.  On 
that  day  defendant  filed  a  motion  for  continuance  on  the 
ground:  (1)  That  one  Dickenson,  who  had  left  the  state, 
would  testify  that  he  saw  the  plaintiff  kicked  and  other- 
wise abused  by  Munkres  before  the  shooting;  and  (2)  that, 
if  given  time,  he  could  procure  the  testimony  of  witnesses 
in  South  Dakota  to  the  effect  that  he  was  a  dipsomaniac 
for  a  long  time  prior  to  the  date  of  the  offense,  that  he 
was  for  a  long  period  of  time  incapable  of  judging  right 
from  wrong,  and  was  a  constant  user  of  intoxicating  liq- 
uors. A  counter  showing  was  filed,  and  the  motion  for  a 
continuance  was  overruled.    This  is  assijmed  as  error. 
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The  state  admitted  in  open  court  that  Dickenson,  if 
present,  would  testify  as  stated  in  the  affidavit,  and  other 
witnesses  testified  in  open  court  as  to  the  assault  upon  de- 
fendant before  the  shooting.  At  the  trial  defendant  also 
proved  that  he  had  been  addicted  to  the  use  of  intoxicat- 
ing liquors,  had  taken  a  liquor  cure  some  time  before,  and 
that  he  had  been  drinking  heavily  a  short  time  before  the 
shooting  took  place.  It  was  also  shown  that  he  had  left 
South  Dakota  more  than  a  year  before  that  time.  It  is 
also  said  that  the  trial  court  erred  in  permitting  a  counter 
showing  to  be  filed,  and  a  number  of  early  cases  in  this 
court  are  cited  to  this  effect.  Counsel  evidently  has  over- 
looked the  subsequent  adoption  of  section  7889,  Rev.  St. 
1913,  allowing  the  filing  of  such  a  counter  showing,  and 
providing  bb  to  continuances :  "No  reversal  of  such  cause 
or  proceeding  by  the  supreme  court  shall  be  had  on  ac- 
count of  the  action  of  the  court  in  granting  or  refusing 
such  application,  except  when  there  has  been  an  abuse  of 
a  sound  legal  discretion  therein  by  the  lower  court."  No 
abuse  of  legal  discretion  occurred.  These  assignments  are 
not  sustained. 

The  remaining  complaints  are  that  the  court  erred  in 
refusing  exjyert  testimony  offered  on  the  question  of  in- 
sanity, in  failing  to  instruct  upon  that  question,  and  that 
there  is  no  evidence  contradicting  the  testimony  of  defend- 
ant that  he  was  insane  when  the  offense  was  committed. 

The  defendant's  testimony  is  that  Munkres  kicked  him 
in  the  stomach,  and  that  this  caused  such  pain  and  terror 
on  his  part  that  he  did  not  remember  anything  that  took 
place  from  that  time  until  he  was  arrested  a  few  minutes 
after  the  shooting.  The  evidence  is  conflicting  as  to  what 
part  of  his  body  was  kicked,  and  it  also  shows  that  after 
the  assault  he  walked  a  distance  of  about  a  block  to  his 
room  and  procured  the  revolver  with  which  the  shooting 
was  done.  It  is  also  shown  that  when  he  was  arrested,  10 
or  15  minutes  afterwards,  he  seemed  to  have  full  possession 
of  his  faculties. 

A  number  of  the  questions  propounded  to  the  medical 
expert  and  excluded  did  not  properly  reflect  the  evidence. 
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He  was  permitted  to  answer  others,  and  did  testify  that 
such  a  lapse  of  memory  might  occur  from  excessive  alco- 
holism. 

Considering  the  evidence  in  connection  with  instruction 
No,  11,  we  think  the  question  as  to  the  responsibility  of 
the  defendant  for  his  actions  was  properly  submitted  to  the 
jury  by  that  instruction.  We  are  satisfied  also  that  the 
jury  gave  proper  weight  to  defendant's  testimony  as  to  his 
evanescent  lapse  of  memory  as  tending  to  throw  light  upon 
his  mental  condition. 

We  find  no  prejudicial  error  and  the  judgment  of  the 
district  court  is 

Affirmed. 

MORBISSBY,  C.  J.,  not  sitting. 


Alice  Fitzgerald,  Administratrix,  appellee,  v.  Omaha 
&  CJouNdL  Bluffs  Street  Railway  Company,  ap- 
pellant. 

Filed  Mabch  13,  1915.    No.  17,969. 

1.  NegUgtnoe:  Questions  fob  Jttbt.  Issues  of  negligenoe  and  con* 
tributory  negligence  are  questions  for  the  Juryi  where  the  evi- 
dence Is  sufficient  to  sustain  a  verdict  In  f^vor  of  plalntlft. 

2.  Street  Bannrays:  Stbebt  Intebsbctions:  Rights  ov  Dbivxb  or  Vb- 
Hicix.  At  a  street  intersection  the  driver  of  a  vehicle  may  at- 
tempt to  cross  a  street  railway  track  ahead  of  an  approaching  car, 
where  he  is  Justified  in  believing  there  will  be  sufficient  time 
to  do  so.  If  the  car  Is  operated  at  Its  usual  and  ordinary  rate  of 
speed. 

3.  :  :  Ck>LLiBioN:  iNSTBUcnoNS.  In  an  action  to  re- 
cover from  a  street  railway  damages  for  negligently  running  into 
a  yehicle  at  a  street  intersection,  the  case  may  be  submitted  In 
the  double  aspect  of  permitting  the  jury  to  find  whether  defend- 
ant failed  to  exercise  ordinary  care  in  controlling  the  speed  of  the 
car,  or  to  find  whether  the  motorman,  after  discovering  the  peril 
of  the  driver,  failed  to  use  ordinary  care  to  avoid  a  oolliBlcm, 
where  those  Issues  are  raised  by  pleadings  and, contested  by  proofiL 

4.  Witnesses:  Rcdibect  BIzamination.  Error  cannot  be  predicated  on 
rulings  permitting  answers  to  questions  properly  propounded  to 
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plaintiff's  witnesses  on  redirect  examination  to  exidaln  opinions 
expressed  in  answer  to  similar  questions  propounded  to  the  same, 
witnesses  on  cross-examination. 

AppwaTj  from  the  district  court  for  Douglas  county: 
Willis  G.  Sbabs,  Judgb.    Affirmed. 

John  L.  Webster  and  W.  J.  Connelly  for  appellant. 
Smyth,  Smith  &  Schall,  contra. 

BOSE,  J. 

The  action  is  one  to  recover  damages  in  the  sum  of 
9IO9OOO  for  alleged  negligence  resulting  in  the  death  of 
Michael  Fitzgerald.  Defendant  operates  a  street  railway 
in  Omaha,  and  with  double  tracks  occupies  a  strip  15  feet 
wide  in  the  center  of  Farnam  street,  a  public  thorough- 
fare running  east  and  west  with  a  paved  roadway  42  feet 
in  width.  On  the  north  track  the  cars  run  west,  and  on 
the  south  track  they  run  east.  Thirty-eighth  avenue 
crosses  Farnam  street  at  right  angles.  Fitzgerald,  seated 
in  the  county  ambulance.  May  27,  1911,  drove  a  team  of 
horses  northward  on  the  east  side  of  Thirty-eighth  avenue. 
After  the  horses  had  crossed  the  street  railway  tracks  on 
Farnam  street  the  ambulance  was  struck  by  a  west-bound 
street  car.  Fitzgerald  was  thrown  to  the  pavement  and 
was  fatally  injured.  His  widow,  as  administratrix  of  his 
estate,  is  plaintiff.  She  pleaded  that  defendant  ran  the 
car  at  a  negligent  rate  of  speed,  and  failed  to  exercise 
ordinary  care  to  avoid  a  collision  after  her  husband's  peril 
had  been  discovered.  Defendant  denied  that  it  was  guilty 
of  the  negligence  charged,  and  pleaded  contributory  neg- 
ligence on  the  part  of  the  driver  of  the  ambulance.  The 
jury  rendered  a  verdict  in  favor  of  plaintiff  for  $5,000,  and 
from  a  judgment  for  that  sum  defendant  has  appealed. 

Error  in  refusing  to  direct  a  verdict  for  defendant  is  the 
first  assignment  presented.  It  is  asserted  that  the  evidence 
is  insufficient  to  show  actionable  negligence  of  the  motor- 
man.  It  is  also  urged  that  the  accident  was  caused  by  the 
negligence  of  the  driver  of  the  ambulance.     In  this  con- 
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nqction  it  is  insisted  that  the  car  was  approaching  Thirty- 
eighth  avenue  at  a  lawful  rate  of  speed;  that  th§  horses 
turned  to  the  right  in  the  intersection,  indicating  a  pur- 
pose on  the  part  of  the  driver  to  go  east  on  Farnam  street 
without  crossing  the  tracks,  but  that,  instead  of  doing  so,  he 
drove  northward  in  front  of  the  approaching  car  when  a 
collision  was  inevitable,  though  he  could  have  seen  and 
heard  the  car  had  he  looked  and  listened;  that  the  gong 
was  sounded ;  that  the  car  was  under  control ;  and  that  it 
was  stopped  at  the  point  of  impact.  There  is  some  proof 
tending  to  support  the  theory  of  defendant,  but  its  con- 
clusions are  not  unavoidable  deductions  from  the  evidence 
and  the  law.  There  were  several  eyewitnesses.  The  ambu- 
lance attracted  attention.  It  was  a  heavy  vehicle  with  a 
red  cross  on  the  sides  of  the  cover.  The  motorman  recog- 
nized it  as  the  county  ambulance.  When  it  appeared  in 
the  intersection  two  automobiles  and  a  wagon,  which  had 
approached  from  the  west  on  the  south  side  of  Farnam 
street,  were  stopped  to  let  it  pass.  The  occupant  of  the 
wagon  testified  that  the  ambulance  passed  within  about 
six  feet  of  him ;  that  the  horses  came  into  the  intersection 
on  a  slow  trot,  without  showing  an  inclination  to  turn  east, 
and  went  straight  north;  that  they  did  not  stop  as  they 
passed  over  Farnam  street;  and  that  their  gait  at  the 
time  of  the  collision  was  the  same  as  when  they  entered  the 
intersection.  Occupants  of  the  automobiles  testified  to  the 
facts  as  they  observed  them.  The  testimony  of  the  wit- 
nesses mentioned  and  of  others  tends  to  prove  the  follow- 
ing facts:  As  Fitzgerald  reached  Farnam  street  he  leaned 
forward  and  looked  eastward,  when  the  approaching  car 
was  140  feet  or  more  east  of  Thirty-eighth  avenue,  but 
could  not  see  it  because  his  view  was  obstructed  by  an 
east-bound  car.  The  motorman  watched  the  ambulance 
while  his  car  ran  150  feet.  The  collision  occurred  in  the 
intersection  near  the  center  line  of  Thirty-eighth  avenue. 
Testimony  tending  to  prove  the  facts  thus  narrated  is  be- 
lievable. According  to  the  testimony  of  the  motorman  he 
approached  the  crossing  at  a  speed  of  10  or  12  miles  an 
hour,  and  he  applied  the  brakes,  reducing  the  rate  to  8 
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or  9  miles  an  hour  after  he  saw  the  ambulance,  but  released 
the  brakes  because,  as  he  asserted,  the  horses  veered  to 
the  east — a  contradicted  statement.  These  estimates  of 
speed,  however,  are  not  necessarily  conclusive.  The  horses 
were  trotting  when  they  came  into  the  intersection,  and 
there  is  proof  that  the  gait  was  not  changed  until  they 
had  crossed  the  tracks  while  going  north  without  devia- 
tion. In  Harris  v.  lAncoln  Traction  Co.,  78  Neb.  681,  Com- 
missioner DufQe  said:  "It  is  common  knowledge  that 
horses  in  a  trot  move  at  the  rate  of  about  7  miles  to  the 
hour  or  10  feet  to  the  second."  Whatever  may  have  been 
the  speed  of  the  horses  driven  by  Fitzgerald,  it  may  fairly 
be  inferred  from  evidence  in  the  present  case  that  the  car, 
after  the  motorman  had  seen  them  approaching  the  track 
at  right  angles,  exceeded  his  estimated  speeds,  and  that  it 
ran  more  than  three  times  as  far  as  the  horses  trotted  be- 
fore it  reached  the  place  where  the  collision  occurred. 
Triers  of  fact  are  not  compelled,  as  a  matter  of  law,  to 
disregard  such  inferences  or  to  accept  as  verity  the  esti- 
mates of  the  alleged  wrongdoer.  Besides,  when  the  re- 
ciprocal rights  and  duties  of  the  street  car  company  and 
the  driver  of  the  ambulance  at  public  crossings  are  con- 
sidered, with  their  relative  situations  and  their  obvious 
movements,  a  speed  of  10  or  12  miles  an  hour  may  be  evi- 
dence tending  to  show  negligence.  The  car  was  running  lip 
grade.  The  motorman  ran  at  least  150  feet  while  watch- 
ing the  ambulance.  With  the  car  that  distance  from  the 
crossing,  and  with  the  heads  of  the  horses  within  per- 
haps 30  feet  of  the  track  on  which  the  car  was  running,  it 
cannot  be  said,  as  a  matter  of  law,  in  view  of  all  the  cir- 
cumstances of  which  there  is  proof,  that  defendant  was 
not  guilty  of  actionable  negligence,  or  that  the  driver 
of  the  ambulance  was  chargeable  with  contributory  neg- 
ligence. As  a  matter  of  right,  a  motorman  who  at  the  dis- 
tance of  150  feet  sees  a  team  on  a  trot,  30  feet  from  a  cross- 
ing, approaching  the  track  at  right  angles,  cannot  main- 
tain his  speed  until  a  collision  is  inevitable.  McKennan  v. 
Omaha  &  C.  B.  Street  R.  Co.,  ante,  p.  281;  Kennedy  v. 
Third  Avenue  R.  Co.,  52  N.  Y.  Supp.  551. 
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In  Steivart  v.  Omaka  d  C.  B.  Street  R.  Co.,  88  Neb.  209. 
the  following  langoage  was  nsed :  "Whatever  the  rule  in 
some  states  may  be  with  respect  to  the  rights  of  pedestrians 
and  street  cars  upon  the  streets  of  a  city^  the  law  in  this 
state  is  settled  that  neither  the  street  ear  nor  the  pedes- 
trian has  any  priority  or  privil^ed  right  over  the  other; 
that  an  electric  street  railway  company  and  an  ordinary 
traveler  upon  the  street  are  required  to  observe  an  equal 
d^ree  of  care  to  prevent  accidents,  and  that  neither  has  a 
right  of  way  superior  to  that  of  the  other." 

In  Omaha  Street  R.  Co.  v.  Mathiesen,  73  Neb.  820,  it  was 
said:  "If  the  driver  of  a  vehicle  who  arrives  at  a  street 
intersection  and  who  sees  an  approaching  car  is  justified 
in  believing  that  there  will  be  sufficient  time  for  him  to 
cross  the  track  before  the  car,  if  run  at  its  usual  and  ordi- 
nary rate  of  speed,  will  reach  the  point  of  crossing,  he  can- 
not be  said  as  a  matter  of  law  to  be  guilty  of  negligence 
in  attempting  to  cross,  and  the  question  is  a  question  of 
fact  for  the  jury,  to  be  determined  from  aU  the  evidence 
before  it.  What  an  ordinarily  prudent  and  cautious  per- 
son would  do  under  like  circumstances  is  peculiarly  a 
question  for  the  jury." 

In  the  present  case  the  issues  of  negligence  and  con- 
tributory n^ligence  were  questions  for  the  jury.  In  If c- 
Gahey  v.  Citizens  R.  Co.,  88  Neb.  218,  the  opinion  reads  : 
"The  court  therefore  was  justified  in  submitting  the  cause 
in  a  double  aspect;  that  is  to  say,  to  permit  the  jury  to 
find  whether  the  defendant  was  negligent  in  failing  to  ex- 
ercise reasonable  care  to  control  the  speed  of  its  car  at  the 
time  of  and  shortly  preceding  the  accident,  or  to  find 
whether  the  motorman,  after  discovering  the  plaintiff's 
perilous  situation,  brought  about  possibly  by  his  own  neg- 
ligence, failed  to  use  ordinary  care  to  avert  the  accident" 

The  first  assignment  of  error  is  overruled. 

Rulings  in  giving  and  in  refusing  instructions  are  criti- 
cised, but,  if  there  has  been  no  mistake  in  what  has  been 
said  already  in  regard  to  the  evidence  and  to  the  law  ap- 
plicable thereto,  there  is  no  prejudicial  error  in  the  charge 
or  in  the  refusal  to  give  requested  instructions. 
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Defendant  also  complains  of  assigned  error  in  permit- 
ting witnesses  to  answer  the  following  questions : 

"From  what  you  observed  from  the  position  of  the  car, 
and  of  the  position  of  the  wagon  as  it  approached  to  cross 
the  west-bound  track,  did  it,  or  did  it  not  appear  to  you — 
how^  did  it  appear  to  you  as  to  whether  or  hot  the  driver 
would  have  time  to  cross  before  the  car  struck  him?" 

"And  you  say  that  at  that  time  when  he  looked  that  he 
could  not  see  the  west-bound  car  because  the  east-bound 
car  cut  off  his  view;  is  that  right?" 

These  questions  were  propounded  to  plaintiff^s  witnesses 
on  redirect  examination  to  explain  opinions  expressed  in 
answer  to  similar  questions  propounded  to  the  same  wit- 
nesses on  cross-examination.  For  this  reason,  objections 
to  the  questions  quoted  were  properly  overruled. 

There  is  no  prejudicial  error  in  the  record,  and  the  judg- 
ment is 

Affirmed. 


A.  G.  Davis  Company,  appellee,  v.  Emma  H.  Holmes, 

APPELLANT. 
Filed  March  1^,  1915.    No.  18,020. 

HediAiiics'  IiitiiB:  FoBECLostms:  Cboss-Petitioit:  FiNDnros.  Where 
defendant,  in  a  BUit  to  fereoloee  a  mechanic's  lien,  files  a  cross- 
petition  for  damages  resulting  from  a  fire  negligently  started  by 
plaintiff,  findings  that  "the  defendant  is  not  entitled  to  recorer 
upon  her  cross-petition"  and  that  "defendant  take  nothing  by  her 
cross-action"  dispose  of  the  issues  of  fact  liaised  by  the  cross-pe- 
tition aBd  answer  Uieveto. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgbavb,  Judge.   Affirmed. 

Field,  Bicketts  &  Bicketts,  for  appellant 

Burr,  Oreene  d  Oreene,  contra. 
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ROSE^  J. 

Plaintiflf  commenced  this  action  to  foreclose  two  mechan- 
ics' liens  for  painting  and  repairing  defendant's  dwelling- 
house  in  the  city  of  Lincoln,  the  amount  of  one  lien  being 
|225,  and  of  the  other  $12.15.  Defendant  filed  a  cross-pe 
tition  demanding  |2,0(K)  in  damages  alleged  to  have  been 
caused  by  fire  negligently  started  by  plaintiff's  workmen. 
Upon  a  trial  the  district  court  foreclosed  plaintiflPs  liens 
and  dismissed  the  cross-petition.    Defendant  has  appealed. 

For  the  purposes  of  review  the  cross-demand  of  defend- 
ant is  the  only  matter  in  controversy.  She  insists  that  the 
evidence  shows  the  fire  was  caused  by  the  negligence  of 
plaintiff's  employees  and  that  therefore  she  is  entitled  to 
recover  resulting  damages.  The  trial  court  found  that 
"the  defendant  is  not  entitled  to  recover  upon  her  cross- 
petition,"  and  ordered  that  "the  defendant  take  nothing  by 
her  cross-action."  The  evidence  justifies  the  conclusion 
reached  by  the  trial  court. 

There  is  no  error  in  the  record,  and  the  judgment  is 

Affibmed. 

Pawobtt  and  Hambb,  JJ.,  not  sitting. 


Thomas  J.  Brown  v.  State  op  Nebbaska. 

FiUED  Maboh  13,  1915.    No.  18,671. 

1.  Lftrceny:  Possession  gf  Stolen  Pbopistt:  Infebencb.  In  a  prose- 
cution for  larceny,  the  Juryt  in  determining  the  inference  to  be 
drawn  from  the  possession  of  recently  stolen  property,  should 
consider  whether  accused  kept  and  sold  it  openly,  where  there  is 
proof  of  that  fact 


:  :  Instruction.  In  a  prosecution  for  larceny,  an  in- 
struction referring  directly  to  defendant's  possession  of  stolen 
property,  and  requiring  the  jury  to  consider  it  carefully,  where 
there  is  nothing  else  from  which  the  guilt  of  defendant  could  be 
inferred,  should  likewise  call  attention  to  proof,  if  any,  that  he 
kept  and  sold  the  property  openly. 
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Ebbob  to  the  district  court  for  Cherry  county :  William 
H.  Wbstovbb,  Judge.    Reversed  and  dismissed. 

Walcott  d  Walcott  and  Allen  G.  Fisher,  for  plaintiff  in 
error. 

Orant  G.  Martin,  Attorney  General,  and  Frank  E.  Edg- 
ertan,  contra. 

BoSB,  J. 

In  a  prosecution  by  the  state  in  the  district  court  for 
Cherry  county,  Thomas  J.  Brown,  defendant,  was  convicted 
of  stealing  seven  cows  belonging  to  Thomas  Byron,  and 
for  that  offense  was  sentenced  to  serve  in  the  penitentiary 
a  term  of  not  less  than  one  nor  more  than  ten  years.  Aa 
plaintiff  in  error  he  now  presents  for  review  the  record  of 
his  conviction. 

Defendant  was  formerly  convicted  of  the  same  offense, 
but  his  sentence  was  set  aside  for  error  in  the  proceed- 
ings. The  circumstances  relating  to  the  loss  of  the  cows 
and  to  defendant's  possession  thereof  several  months  later 
are  narrated  at  some  length  in  the  former  opinion  and  need 
not  be  restated  here.  Brown  v.  State,  88  Neb.  411.  In 
reviewing  the  record  of  the  first  conviction  it  was  said : 

"These  cattle  had  been  oi)enly  in  possession  of  the  de- 
fendant for  about  six  months.  There  was  therefore  little, 
if  any,  presumption  of  guilt  from  the  possession  of  the 
stolen  property." 

In  the  present  record  there  is  no  evidence  to  sustain  the 
conviction,  unless  the  guilt  of  defendant  may  be  inferred 
from  his  possession,  which  he  and  his  witnesses  explained 
as  follows :  In  November,  1909,  a  man  from  Marsh  Lake, 
giving  the  name  of  W.  M.  Hammers,  came  to  defendant's 
house  and  asked  for  dinner.  During  the  meal  Hammers 
mentioned  that  he  was  driving  the  cattle  to  Valentine  to 
market.  After  dinner  they  were  sold  to  defendant.  On  the 
night  of  the  arrest  defendant  drove  home  from  Arabia  to 
inform  his  wife  and  to  get  a  book  in  which  he  had  written 
the  name  of  the  seller.  He  did  not  go  into  the  house  be- 
cause his  wife,  who  was  sick,  had  gone  to  sleep.    The  book 
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was  produced  at  the  first  trial,  but  had  been  lost  before  the 
second.  The  cows  described  in  the  information  were 
branded,  but  defendant  did  not  know  what  the  brand  was. 
They  were  kept  with  his  own  cattle  in  an  open  pasture 
crossed  by  two  roads.  His  wife  testified  that  he  bought 
the  cows,  but  her  previous  statements  indicated  that  she 
did  not  know  about  the  sale.  Another  witness  stated  that 
a  man  with  a  bunch  of  cattle  turned  into  defendant's  place 
early  in  November,  1909.  After  defendant's  possession  had 
been  thus  explained,  witnesses  for  the  state  testified  there 
was  no  one  named  Hammers  at  Marsh  Lake  or  in  that  vi- 
cinity. With  defendant's  possession  explained  in  the  man- 
ner indicated,  the  trial  court  gave  the  following  instruc- 
tion: 

"You  are  instructed  that  the  possession  of  stolen  prop- 
erty recently  after  the  larceny  thereof,  when  unexplained, 
may  be  sufficient  to  warrant  a  jury  in  inferring  the  guilt 
of  the  party  in  whose  possession  it  is  found.  Whether 
such  inference  should  be  drawn  is  a  question  of  fact  ex- 
clusively for  the  jury.  In  this  case  you  should  carefully 
consider  the  evidence  of  the  state  as  to  the  defendant's 
possession  of  the  stolen  property,  the  length  of  time  he 
had  such  possession,  his  explanation  of  the  Way  he  came 
into  possession  of  the  cows,  as  well  as  all  the  other  evi- 
dence in  the  case,  and  then  draw  such  inference  therefrom 
as  you  may  be  convinced  the  evidence  warrants." 

Though  there  was  no  direct  evidence  that  def^idant  had 
stolen  the  cows,  the  instruction  refers  directly  to  his  i>os- 
session — ^the  only  circumstance  from  which  his  guilt  could 
be  inferred — and  directs  the  jury  to  consider  it  carefully, 
without  making  any  direct  reference  whatevw  to  evidence 
that  he  had  kept  and  sold  the  animals  openly.  The  law  te 
that  the  jury,  in  determining  the  inference  to  be  drawn 
from  the  possession  of  recently  stolen  property,  should  con- 
sider whether  accused  kept  and  sold  it  openly,  where  there 
is  proof  of  that  fact  State  v.  Fitzgerald,  72  Vt  142.  An 
instruction  referring  directly  to  possession  and  requiring 
the  jury  to  consider  it  carefully,  where  there  is  nothing  else 
firom  which  the  guilt  of  accused  can  be  inferred,  should 
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likewise  call  attention  to  proof,  if  any,  that  he  kept  and 
sold  the  property  openly.  In  this  respect  at  least  the  in- 
struction cannot  be  approved. 

Considering  that  there  is  no  direct  evidence  of  the  guilt 
of  defendant,  that  a  considerable  time  elapsed  before  the 
missing  animals  were  found  in  his  possession,  that  he  tes- 
tified to  having  purchased  them  from  a  stranger,  that  he 
openly  kept  and  sold  them,  and  that  he  is  entitled  to  the 
presumption  of  innocence,  his  conviction  rests  on  infer- 
ence and  conjecture  too  uncertain  to  satisfy  the  demands 
of  the  criminal  law.  The  weakness  of  the  prosecution  was 
pointed  out  in  the  former  opinion.  It  was  not  materially 
strengthened  when  the  case  was  retried.  For  these  rea- 
sons, the  conviction  is  set  aside  and  the  prosecution  is 
dismissed. 

Reversed  and  dismissed. 

MOERISSEY,  C.  J.,  not  sitting. 


John  M.  Hbnby,  appellee,  v.  City  of  Lincoln,  appellant. 

Filed  Mabch  13,  1915.    No.  18 J40. 

1\  Appeal:  Law  of  the  Case.  The  determination  of  a  question  on 
appeal  becomes  the  law  of  the  case,  and  will  not  ordinarily  be 
reexamined  on  a  subsequent  appeal  in  the  same  case. 

2.   :    Neguoence:    Confuctino   Evidence.     In   an    action    for 

personal  injuries,  negligence  and  contributory  negligence,  where 
there  is  a  substantial  conflict  in  the  evidence,  are  questions  for 
the  jury,  and  their  findings  on  those  issues  will  not  be  set  aside 
on  appeal  unless  clearly  wrong. 

3.  BYldanco:  Objections:  Foundation.  In  an  action  for  personal 
injuries  caused  by  electricity,  an  objection  to  admitting  in  evi- 
dence, on  the  ground  that  no  foundation  had  been  laid,  an  elec- 
tric switch,  may  be  overruled,  where  counsel  for  defendant  in 
the  opening  statement  pointed  it  out  as  the  identical  switch  by 
which  plaintiff  was  injured. 


:  Carlisle  Table.    The  Carlisle  table  of  expectancy  may  be 

admitted  in  evidence  in  the  trial  of  an  action  for  personal  inju- 
97  Neb.  55 
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ries  resulting  In  the  permanent  Impairment  of  plaintiff's  earn- 
ing capacity,  age  and  good  condition  of  health  at  the  time  of  the 
Injury  being  shown. 

5.  Appeal:  Ruling  on  Evidence.  A  judgment  will  not  be  reversed 
on  account  of  a  ruling  on  evidence,  where  the  record  shows  that 
appellant  was  not  prejudiced  thereby. 

6.  Trial:  Instbuctions.  Where  Instructions  as  a  whole  correctly  state 
the  law  applicable  to  the  evidence,  they  will  not  be  condemned  as 
erroneous,  though  an  Isolated  statement  might  be  open  to  criti- 
cism. 

7.  Damages.  A  verdict  for  |6,500  In  favor  of  a  healthy  young  man 
with  a  good  earning  capacity,  which  was  permanently  Impaired  at 
the  age  of  21,  held  not  excessive,  where  the  evidence  shows  that 
he  suffered  pain  and  anguish  from  an  electric  bum  resulting  in 
a  severe  shock  and  In  the  loss  of  the  thumb  and  the  index  finger 
of  his  left  hand. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Oosgrave,  Judge.    Afftnned. 

Fred  C.  Foster  and  Z).  H.  McClenaharv,  for  appellant 
W.  B.  Comstock,  contra. 

Rose,  J. 

This  is  an  action  by  an  employee  in  the  water  depart- 
ment of  the  city  of  Lincoln  to  recover  from  his  employer 
damages  in  the  sum  of  |10,000  for  personal  injuries  sus- 
tained September  3,  1908.  At  that  time  plaintiff  had  been 
in  the  employ  of  defendant  for  a  month  as  a  motor-tender 
at  the  Rice  pumping  station  near  the  intersection  of  Twen- 
ty-fourth and  N  streets.  He  worked  alone  at  the  bottom 
of  a  cylindrical  pit  50  feet  deep  and  25  feet  in  diameter, 
where  tw^o  pumps,  propelled  by  electricity  were  located. 
Intending  to  prime  one  of  the  pumps,  which  had  lost  its 
suction,  plaintiff  stepped  onto  a  12-inch  wheel  on  a  per- 
pendicular valve-stem  extending  a  foot  or  more  above  the 
floor  of  the  pit  tod,  by  the  turning  of  a  similar  wheel  on 
the  end  of  a  horizontal  valve-stem  about  five  feet  higher, 
attempted  to  open  a  valve  between  a  water  main  and  the 
pump.  The  wheel  under  him  turned  and  he  lost  his  bal- 
ance.    In  attempting  to  protect  himself  from  a  fall,  he 
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threw  out  his  left  hand,  which  came  in  contact  with  an 
electric  switch  op  switch-handle  less  than  three  feet  from 
where  he  had  stood.  Electric  burns  resulted  in  the  am- 
putation of  the  thumb  and  the  index  finger  and  a  neuroma 
followed.  In  substance  the  negligence  chai'ged,  in  view  of 
the  situation  and  conditions  shown  by  the  petition,  con- 
sisted in  the  failure:  To  warn  plaintiff  of  danger  or  to 
instruct  him  how  to  avoid  injury;  to  cover,  or  provide  a 
guard  for,  the  switch ;  to  ground  the  switch  or  to  connect 
the  trip-coils;  to  provide  sufficient  space  between  the  switch 
and  the  valve-stems;  to  furnish  sufficient  insulation  for 
the  switch  and  the  switch-handle;  to  provide  a  switch  suffi- 
cient for  4,400  volts,  that  amount  of  electromotive  force 
having  been  used  with  a  switch  designed  for  2,500  volts; 
to  provide  a  covering  for  the  damp  floor ;  to  place  the  upper 
valve  within  reach  of  the  floor,  or  provide  proper  means 
for  reaching  and  operating  it;  to  furnish  a  safe  place  to 
work.  Defendant  in  its  answer  denied  negligence,  and 
pleaded  the  performance  of  its  duties  to  plaintiff,  assump- 
tion of  risk  and  contributory  negligence.  From  judgment 
on  a  verdict  in  favor  of  plaintiff  for  |6,500,  defendant  has 
appealed. 

Failure  of  plaintiff  to  file  with  the  city  clerk  a  statement 
of  his  claim  within  30  days  from  the  date  of  his  injury  is 
argued  as  a  ground  of  reversal,  and  the  city  charter  is 
cited  to  sustain  the  argument.  Rev.  St.  1913,  sec.  4582. 
The  identical  point  under  the  same  petition  was  decided 
adversely  to  defendant  on  a  former  appeal.  Henry  v.  City 
of  Lincoln,  93  Neb.  331.  The  former  ruling  is  therefore 
the  law  of  the  case  and  will  not  now  be  reexamined.  Bettle 
V.  Tiedgen,  85  Neb.  276. 

The  assignment  to  which  the  principal  argument  applies 
is  alleged  error  in  the  refusal  to  direct  a  verdict  for  de- 
fendant on  account  of  the  insufficiency  of  the  evidence  to 
show  that  the  proximate  cause  of  plaintiff's  injuries  was 
the  actionable  negligence  of  defendant.  The  question  is  a 
I)erplexing  one.  The  vital  issues  are  complicated  by  many 
charges  of  negligence.  The  evidence  is  voluminous  and 
much  of  it  is  the  testimony  of  experts  on  the  subjects  of 
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electricity  and  electrical  appliances.  The  relation  of  dif- 
ferent items  of  proof  to  a  particular  charge  of  n^ligence 
'  is  not  always  clear.  The  identical  switch  of  which  plain- 
tiff complains  was  before  the  tri^  court  and  the  jury,  but 
it  is  not  in  the  record  for  review.  Some  of  the  witnesses 
testified  with  reference  to  the  switch  as  it  appeared  before 
them.  Their  testimony  may  have  had  a  definite  import  in 
the  trial  court,  but  it  is  not  all  intelligible  on  appeal,  in 
absence  of  the  exhibit  to  which  it  relates.  There  appears, 
however,  to  be  proof  of  each  charge  of  n^ligence,  though 
this  is  vehemently  controverted  by  defendant  The  cir- 
cumstances and  conditions  under  which  plaintiff  worked 
at  the  bottom  of  the  pit  are  disclosed.  The  record  contains 
proof  tending  to  show:  As  a  motor-tender  plaintiff  was 
inexperienced.  He  was  not  familiar  with  the  danger  of 
electromotive  force  or  with  the  means  of  controlling 'and 
applying  it.  The  switch  or  the  switch-handle  was  uncov- 
ered and  unguarded.  It  was  not  grounded.  At  the  time 
of  the  injury  it  was  subjected  to  a  test  of  4,400  volts,  while 
it  was  designed  for  2,500  volts,  the  latter  having  been 
stamped  on  the  instrument  itself  by  the  manufacturer.  It 
was  insufficient  for  so  severe  a  strain,  the  insulation  being 
impaired  and  the  danger  being  increased  by  dampness  in 
the  pit.  The  weather  was  warm.  Water  had  collected  on 
and  dripped  from  the  pipes.  The  floor  was  wet  and  un- 
covered. The  space  between  the  valve-stems  and  the  elec- 
tric switch  was  too  narrow  for  safety.  The  wheel  on  the 
perpendicular  valve-stem  was  the  only  means  of  reaching 
the  valve  above  and  the  latter  was  too  high  to  be  operated 
from  the  floor.  An  experienced  motor-tender  who  worked 
in  plaintiff's  absence  frequently  turned  the  upper  valve 
while  standing  on  the  wheel  below.  Plaintiff  was  not 
warned  of  existing  danger  or  instructed  how  to  prevent  in- 
jury. What  has  been  thus  said  may  be  deduced  from  the 
proofs.  The  narrative  is  not  intended  as  a  statement  of 
facts.  It  is  meant  for  a  summary  indicating  the  nature 
of  the  testimony  on  which  plaintiff  relies.  All  of  the  proof 
tending  to  show  actionable  negligence  is  contradicted,  but 
the  issues  of  fact  were  for  the  jury  and  they  were  deter- 
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mined  adversely  to  defendant.  The  conclusion  is  that  the 
evidence  is  sufficient  to  sustain  findings  that  negligence 
in  the  use  of  the  electric  switch  and  switch-handle,  when 
considered  with  the  strain  to  which  it  was  subjected,  under 
all  of  the  circumstances  ajjd  conditions  proved,  was  the 
proximate  cause  of  the  injury,  that  plaintiff  was  not  guilty 
of  contributory  negligence,  and  that  he  did  not  assume  the 
risk  of  the  injuries  inflicted.  It  follows  that  there  was  no 
error  in  refusing  a  peremptory  instruction  for  defendant. 

Another  assignment  challenges  a  ruling  admitting  the 
electric  switch  in  evidence.  The  objection  at  the  trial  was : 
"No  foundation  laid."  This  objection  was  properly  over- 
ruled because  counsel  for  defendant  had,  in  his  opening 
statement  to  the  jury,  pointed  to  the  switch  as  the  identical 
one  described  in  the  petition. 

It  is  also  contended  that  the  trial  court  erred  in  admit- 
ting in  evidence  the  Carlisle  table  showing  the  expectancy 
of  life  at  the  age  of  21.  Plaintiff  was  not  quite  that  old 
when  injured.  His  good  health  was  shown.  There  was 
evidence  that  his  earning  capacity  was  permanently  im- 
paired by  his  injuries.  These  are  circumstances  under 
which  tables  of  expectancy  are  admissible. 

There  were  also  objections  to  rulings  on  evidence  relat- 
ing to  the  character  and  the  use  of  the  switch  and  to 
plaintiff's  earning  capacity  before  and  after  the  injury, 
but  in  these  respects  error  is  not  affirmatively  shown. 

The  following  instruction  is  challenged  as  erroneous: 
"You  are  instructed  that  the  burden  of  proof  in  this  case 
is  upon  the  plaintiff  to  prove,  by  a  preponderance  of  the 
evidence,  all  the  material  allegations  in  his  petition.  That 
is  to  say,  that,  at  the  time  of  the  accident  alleged,  the  de- 
fendant was  guilty  of  negligence,  as  stated  in  the  petition ; 
that,  as  the  proximate  result  of  such  n^ligence,  the  plain- 
tiff sustained  injuries,  as  alleged  in  the  petition,  and,  by 
reason  of  said  injuries,  the  plaintiff  has  been  damaged,  as 
alleged  in  the  petition,  and  the  amount  of  such  damages. 
When  the  plaintiff  has  shown  these  facts,  then  the  burden 
of  proof  is  upon  the  defendant  to  prove,  by  a  preponder- 
ance of  the  evidence,  the  allegations  of  its  answer,  con- 
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stituting  its  defense  to  plaintiff's  action.  That  is  to  say, 
that  any  injuries  received  by  the  plaintiff  were  the  proxi- 
mate result  of  his  own  negligence,  or  that  his  own  negli- 
gence contributed  thereto,  as  a  proximate  cause  thereof." 

The  principal  criticisms  are:  **Thi8  instruction  shifts 
the  burden  of  proof  and  requires  the  defendant  to  prove 
the  allegations  of  its  answer,  regardless  of  whether  the 
plaintiff,  by  his  pleadings  and  evidence,  showed  that  he 
was  guilty  of  contributory  negligence.  It  ateo  requires  the 
defendant  to  establish  its  freedom  from  negligence  by  a 
preponderance  of  the  evidence." 

When  the  entire  charge  is  considered,  the  instruction  is 
not  open  to  the  objections  urged. 

Another  instruction  contains  the  following  language: 
"It  is  also  a  general  rule  of  law  that,  where  both  parties 
are  in  the  wrong,  no  liability  arises.  That  is  to  say,  even 
though  you  should  find  the  defendant  negligent,  as  alleged 
in  the  petition,  yet  if  you  should  further  find  that  the 
plaintiff's  own  negligence  also  contributed  as  the  proxi- 
mate cause  of  the  injury  sustained,  then  in  such  case  no 
liability  would  arise  against  the  defendant." 

Another  part  of  the  charge  reads :  ^TTou  are  instructed 
that  the  burden  of  proving  negligence  rests  upon  the  party 
alleging  it,  and  where  a  person  charges  n^ligence  on  the 
part  of  another  as  a  cause  of  action  he  must  prove  the 
n^ligence,  by  a  preponderance  of  the  evidence,  and  in  this 
case,  if  the  jury  find  that  the  weight  of  the  evidence  is  in 
favor  of  the  defendant,  or  that  it  is  equally  balanced,  then 
the  plaintiff  cannot  recover,  and  the  jury  should  find  the 
issues  for  the  defendant." 

The  charge  as  a  whole  required  the  jury  to  find,  as  condi- 
tions of  the  right  of  plaintiff  to  recover,  that  negligence 
pleaded  by  him  wais  established  by  a  preponderance  of  the 
evidence  and  was  the  proximate  cause  of  his  injuries.  When 
the  instructions  are  properly  interpreted,  the  jury  were 
not  permitted  to  find  for  plaintiff  if  he  was  guilty  of  con- 
tributory negligence.  The  burden  of  proving  that  defense 
was  not  placed  on  defendant,  unless  the  allegations  of  the 
petition  were  established.    In  view  of  what  has  been  said 
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in  regard  to  the  evidence,  there  is  no  prejudicial  error  in 
the  giving  or  refusing  of  instructions. 

The  recovery  is  vigorously  assailed  as  excessive,  but  a 
substantial  reason  for  setting  aside  the  verdict  on  this 
ground  has  not  been  suggested.  PlaintifiE  was  a  minor  in 
good  health  when  his  hand  was  burned.  He  was  shocked 
and  his  injuries  were  distressing.  He  had  a  good  earning 
capacity,  w^hich  was  permanently  impaired.  He  lost  the 
thumb  and  the  index  finger  of  his  left  hand.  In  the  cica- 
trix there  was  a  sensitive  neuroma  at  the  time  of  the  trial. 
To  remove  it  would  require  an  operation.  The  utility  and 
beauty  of  a  perfect  human  hand  represent  the  activity  and 
development  of  the  race.  The  hand  protects  other  parts 
of  the  body.  Its  movements  respond  to  the  will  and  add 
grace  and  charm  to  oral  expression.  By  a  caress  the  hand 
may  communicate  the  impulses  of  the  heart  to  others. 
When  it  becomes  repulsive  by  a  deformity  it  may  produce 
mental  anguish — an  element  of  damage.  On  appeal  it  is 
difficult  to  determine  how  much  the  jury  may  properly 
award  for  pain  and  suffering  and  other  indefinite,  though 
substantial,  elements  of  recovery.  Interference  with  a  ver- 
dict as  excessive  must  rest  on  substantial  grounds. 

No  prejudicial  error  has  been  found,  and  the  judgment 
is 

Affiembd. 

Barnbs,  J.,  dissents. 

Letton,  J.  I  believe  the  recovery  should  not  exceed 
14,500. 


W.  P.  H.  Armstrong,  Trustee,  et  al.,  appellees,  v.  David 
C.  Patterson,  appellant. 

B'CLED  April  3,  1915.     No.  17,884. 

Idmitatioii  of  Actions:  Domestic  Judqmknts.  A  domestic  Judgment  is 
a  specialty  within  the  meaning  of  section  10  of  the  code  (Rev. 
St  1913,  sec.  7567),  and  an  action  thereon  is  barred  by  the  statute 
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of  limitations  after  five  years  from  tbe  date  of  the  Judgment. 
Snell  V,  Rue,  72  Neb.  571»  overruled. 

Ri^HEARiNG  of  case  reported  ante,  p.  229.  Former  judg- 
ment of  affirmance  vacated  and  judgment  of  district  court 
reversed  and  action  dismissed. 

T.  L.  Norval  and  if.  0.  Cunmngham  appeared  on  rehear- 
ing as  additional  counsel,  amici  curice. 

Sedgwick,  J. 

Our  former  opinion  in  this  case  ante,  p.  229,  followed 
Bnell  V.  Rue,  72  Neb.  571,  reluctantly,  to  be  sure,  but 
under  the  impression  that  ^^to  establish  such  a  limitation 
now  would  be  legislation,  and  is  not  within  the  province 
of  the  courts."  A  rehearing  was  had,  and  we  have  been 
greatly  assisted  by  eminent  counsel  as  well  as  by  the  de- 
fendant himself.  It  appears  that  in  Snell  v.  Rue,  supra,  the 
contention  was  that  actions  on  domestic  judgments  were 
limited  by  section  16  of  the  code:  "An  action  for  relief 
not  hereinbefore  provided  for,  can  only  be  brought  within 
four  years  after  the  cause  of  action  shall  have  accrued." 
Code,  sec.  16.  Whether  a  domestic  judgment  is  a  specialty 
within  the  meaning  of  section  10  of  the  code  was  not  much 
considered.  In  the  opinion  it  is  said :  "Where  the  right 
of  enforcement  of  a  judgment  by  execution  still  exists  after 
the  bar  which  it  is  claimed  the  statute  interposes  to  an 
action  has  taken  effect,  the  bar  is  of  no  avail  so  far  as 
preventing  the  collection  of  the  debt  is  concerned.  Hence 
the  statute  fails  of  its  purpose  as  a  statute  of  rei)ose.  We 
cannot  believe  that  the  legislature  intended  to  fix  such  a 
short  time  (four  j^ears)  within  which  an  action  upon  a 
domestic  judgment  might  be  maintained,  and  at  the  same 
time  leave  the  judgment  open  to  enforcement  by  execu- 
tion." This  appears  to  be  the  only  point  that  was  insisted 
upon  or  presented  in  the  brief  of  counsel  in  that  case.  The 
court,  by  way  of  argument,  referred  to  Tyler^s  Ex^rs  v. 
Winslow,  15  Ohio  St.  364,  with  apparent  approval,  but  not 
with  the  purpose  of  deciding  whether  such  judgment  is  a 
si)ecialty.    Jn  our  former  opinion  herein,  it  was  suggested 
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that  Tyler^B  Ex'rs  v.  Winslow  had  since  been  greatly  dis- 
credited, if  not  overruled,  by  later  decisions  of  that  court, 
and  we  affirmed  the  judgment  of  the  district  court  because 
it  appeared  that  our  former  decision  had  been  followed,  and 
under  the  supposition  that  greater  harm  would  come  from 
overruling  Snell  v.  Rue  than  would  ensue  from  upholding 
it  until  the  legislature  could  establish  a  more  reasonable 
rule.  There  seems  to  be  some  inconsistency  in  providing  by 
statute  that  an  action  on  a  domestic  judgment  is  barred 
in  five  years,  and  that  it  may  nevertheless  be  revived  and 
enforced  at  any  time  within  ten  years.  But  this  incon- 
sistency is  not  so  great  as  to  provide  that  there  is  no 
limitation,  and  that  an  action  can  be  maintained  thereon 
when  it  has  been  dormant  for  a  length  of  time  "whereof  the 
memory  of  man  runneth  not  to  the  contrary."  We  are, 
upon  further  consideration,  convinced  that  the  legisla- 
ture never  intended  to  remove  all  limitations  of  such  ac- 
tions, and  that  such  judgment  must  be  regarded  as  a 
specialty  within  the  meaning  of  section  10  of  the  code 
(Rev.  St.  1913,  sec.  7567).  Snell  v.  Rks,  72  Neb.  571,  is 
overruled. 

Our  former  judgment  is  vacated,  and  the  judgment  of  the 
district  court  is  reversed  and  the  action  dismissed. 

Reversed  and  dismissed. 
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Krum  V.  Sullivan  d  Schaberg  Transfer  d  Fuel  Co 491 

11.  Where  part  of  an  answer  is  stricken  and  no  exception  taken, 
and  an  amended  answer  is  filed  on  which  the  case  is  tried, 
error  cannot  be  predicated  on  such  ruling.  Pitela  v.  Roub- 
licek    561 

12.  A  Judgment  will  not  be  reversed,  where  it  is  the  only  one 
sustainable  under  the  pleadings  and  the  evidence.  Wake- 
field V.  Wakefield 652 

13.  Error  cannot  be  predicated  on  the  exclusion  of  evidence  not 
within  the  issues.    Aegerter  v.  Ronspies 656 

14.  Where  the  record  affirmatively  shows  that  there  is  no  ques- 
tion presented  which  has  not  heretofore  been  expressly  de- 
cided by  the  supreme  court,  the  appeal  will  be  dismissed. 

Jn  re  Williams 726 

15.  Counsel  should  comply  with  the  rules  as  to  briefing,  yet  if 
they  do  not,  the  court  will  correct  any  manifest  error  such 
as  would  cause  a  miscarriage  of  Justice.  Winterringer  v. 
Sellen   739 
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16.  A  question  decided  on  an  appeal  will  not  ordinarily  be  re- 
examined on  a  subsequent  appeal  In  the  same  case.    Henry 

V,  City  of  Lincoln 865 

17.  A  Judgment  will  not  be  reversed  because  matters  are  sub- 
mitted to  the  Jury  which,  though  actually  tried,  should  have 
been  eliminated  if  either  party  had  so  requested.  Weber  v, 
Towle 233 

18.  A  party  cannot  complain  of  an  instruction  given  at  his  re- 
quest   McKennan  v.  Omaha  d  C.  B.  Street  R,  Co 281 

19.  Where  plaintiff's  claim  for  damages  and  defendant's  coun- 
terclaim for  trespass  were  submitted  under  proper  instruc- 
tions, the  verdict  will  not  be  set  aside  unless  clearly  wrong. 
Norman  v,  Kusel  400 

20.  Where  a  Jury  disregards  instructions  and  renders  a  verdict 
so  excessive  that  it  must  have  been  the  result  of  passion 
or  prejudice,  the  Judgment  will  be  reversed.  Hutchinson  v. 
Western  Bridge  d  Construction  Co 439 

21.  The  giving  of  an  instruction  containing  an  Inaccurate  ex- 
planation of  terms  correctly  used  therein  is  not  ground  for 
reversal,  where  it  does  not  mislead  the  Jury.  XJsher  v.  Amer- 
ican Smelting  d  Refining  Co 626 

22.  An  error  In  defining  "fellow  servant"  is  immaterial,  where 
the  undisputed  evidence  shows  that  such  relation  did  not 
exist  and  the  Jury  so  find.    Wenquist  v.  Omaha  d  C,  B.  Street 

R.    Co 554 

23.  A  Judgment  on  conflicting  evidence  will  not  be  reversed  for 
inadequacy  In  amount,  where  the  jury  were  properly  in- 
structed on  the  measure  of  damages.    Calbreath  v.  Bamford  830 

24.  A  judgment  sustained  by  the  pleadings  and  evidence  will 

be  affirmed.    Campbell  v.  Hobbs  833 

25.  A  Judgment  will  not  be  reversed  for  nonprejudicial  rulings 

on  evidence.    Henry  v.  City  of  Lincoln 866 

26.  Findings  of  fact  on  conflicting  evidence  will  not  ordinarily 

be  set  aside.    DeNoon  v.  Lincoln  Traction  Co 1 

27.  Findings  of  a  jury  will  not  be  disturbed  where  the  evidence 

is  conflicting.    Kohl  v.  Munson 170 

28.  A  verdict  on  conflicting  evidence  will  not  be  set  aside  unless 
manifestly  wrong.    Haight  v.  Omaha  d  C.  B.  Street  R,  Co,,  293 

Langdon  v,  Withnell  335 

Williams  V,  Western  Travellers  Accident  Ass'n 352 

Olson  V,  Famsworth 407 
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Fourth  Nat.  Bank  v.  Rutherford W7 

Hoar  V.  Howard 761 

29.  A  verdict  cm  conflicting  evidence  will  not  be  disturbed,  un- 
less the  whole  record  shows  it  to  be  clearly  wrong.  Weber 
V,   Towle   283 

80.  A  verdict  not  clearly  wrong  on  the  questions  of  fact  will 
be  sustained.    Wenquist  v.  Omaha  d  C.  B,  Street  R.  Co 654 

31.  A  verdict  will  not  be  set  aside  as  unsupported  by  the  evi- 
dence, unless  clearly  wrcmg.    Nof singer  v,  Paup  599 

32.  A  verdict  sustained  by  substantial  evidence  will  not  be  dis- 
turbed unless  clearly  wrong.    Davis  v.  Manning €58 

Arbltratioii  and  Award.    See  Ck>UNTiES  and  Countt  Officsbs,  6. 

1.  An  arbitration  award  given  to  one  of  the  arbitrators  for  de- 
livery held  binding,  though  not  delivered  but  produced  in 
court  on  an  order  therefor.    Hughes  v.  8arpy  County 90 

2.  An  arbitration  award  held  not  void  for  want  of  notice  of  a 
meeting,  of  the  arbitrators  to  view  the  premises,  where  no 
hearing  was  contemplated.   Hughes  v,  Sarpy  Coun^ 90 

8.  Submissions  of  controversies  to  arbitration  will  be  liberally 
construed  to  give  effect  to  the  intention  of  the  parties. 
H^mhes  V.  Sarpy  CouMty 90 

4.  The  burden  of  proof  is  on  the  party  seeking  to  impeach  an 
arbitration  award.    Hughes  v.  Sarpy  County 90 

Assault  and  Battery.    See  LnoTATioN  of  Actions,  4. 

1.  EMdence  held  insuAcient  to  eiiatain  a  conviction  of  aaaanlt. 
Fink  V.  State  6 

2.  Instruction  deflnini;  assault  held  proper.     MauOer  v.  State  880 

3.  An  instruction  on  what  constitutes  the  offense  of  assault 
held  not  prejudicial.    Mauder  v.  State 380 

4.  The  rule  that  where  the  victim  in  good  faith  withdraws  frcmi 
a  mutual  oembst,  and  is  afterwardB  assaulted,  he  may  reoorer 
damages,  does  not  apply  wh«re  the  party  asaamlted  strikes 
his  assailant  immediately  on  escaping  from  the  attack.  Bi§en- 
traut  V.  Madden 400 

5.  Plaintiff  cannot  recover  for  an  assault  and  battery  where  he 
was  the  aggressor,  unless  defendant  used  more  force  than 
was  necessary.    Nof  singer  v.  Paup 599 

6.  EMdence  held  to  sustain  a  convtction  of  shooting  with  in- 
tent to  wound.    DiUey  v.  State 853 


07  Neb.]  INDEX.  879 
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Where  an  attorney  agrees  upon  his  compensation  for  a  specified 
service,  he  cannot  ordinarily  contract  for  greater  compensa- 
tion for  such  service  while  the  service  is  being  rendered. 
OUcn  17.  Fam8V?orth • 407 

Sankmptcy. 

1.  An  act  of  fraud,  embezzlement,  misappropriation  or  defal- 
cation does  not  except  a  debt  from  a  discharge  in  bankruptcy, 
unless  the  debtor  created  it  while  acting  as  an  officer  or  in  a 
fiduciary  capacity.    Martin  v.  Starrett  663 

2.  The  managing  partner  of  a  firm  composed  of  two  members  is 
not  an  "officer,"  within  sec.  17  of  the  bankruptcy  act  of 
1898.    Martin  v.  Starrett 663 

8.  The  term  "fiduciary  capacity,'*  as  used  in  sec.  17  of  the  bank- 
ruptcy act  of  1898,  applies  to  technical  trusts,  and  not  to 
those  arising  by  implication  of  law.    Martin  v.  Btarrett  ....  653 

4.  During  the  existence  of  a  partnership  formed  to  conduct  a 
banking  business,  the  managing  partner  does  not  act  "in  any 
fiduciary  capacity,"  within  sec.  17  of  the  bankruptcy  act  of 
1898.    Martin  v.  Btarrett 663 

CasUxdy. 

1.  Where  complainant's  evidence  was,  by  agreement,  taken  in 
shorthaBd,  and  transcribed  and  certified  by  the  magistrate, 
an  objection  that  it  was  not  reduced  to  writing  by  the  magis- 
trate, held  properly  overruled.    Newman  v.  Dovey 624 

2.  An  objection  to  the  complaint  filed  before  the  birth  of  the 
child,  that  it  did  not  state  that  the  child  was  bom  alive, 
should  be  overruled.    Neioman  v,  Dovey 624 

3il]s  and  Notes. 

1.  In  an  action  by  one  party  to  a  note  against  another  to  re- 
cover the  one-half  of  the  debt  paid  by  plaintifT,  parol  evidence 
is  admissible  to  show  the  capacity  in  which  they  signed  the 
note.    Cox  17.  JBlUtoarth 392 

2.  Instructions  as  to  plaintiff's  right  to  recover  on  a  note  held 
not  preJudiciaL    Cox  v.  ElUioorth  392 

3.  Evidence,  in  an  action  on  a  note,  held  to  show  that  defendant 
did  not  sign  the  note,  and  that  plaintiff  was  not  a  bona  fide 
purchaser.     Powell  v.  Deuchler   296 

4.  Where  a  negotiable  note  is  purchased  after  maturity  from  an 
Innocent  holder,  the  purchaser  takes  it  free  from  equities 
and    defenses    between    the    original     parties.      DougUus 

V,  Burton  4S3 
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5.  Where  the  uncontradicted  eyidence  shows  that  plaintiff  pur- 
chased a  note  pued  on  after  maturity  from  an  innocent  holder, 
the  court  should  direct  a  verdict  for  plaintiff.  Douglass  v. 
Burton    483 

6.  Where  defendant  pleads  total  failure  of  consideration  for  a 
note,  and  proves  only  partial  failure,  held  not  error  to  refuse 

to  suhmit  that  defense.    Aegerter  v.  Ronspiea 656 

Brokers. 

1.  Where  the  owner  lists  personalty  with  several  agents,  giving 
no  one  an  exclusive  agency,  the  agent  effecting  the  sale  is 
entitled  to  the  commission.    Ooodwin  v.  Holler 209 

2.  Evidence,  in  an  action  for  commission,  held  to  sustain  ver- 
dict for  plaintiff.    OoodvAn  v.  Holler 209 

Burglary. 

1.  Evidence  ncid  insufficient  to  sustain  a  conviction  of  burglary. 
Hayward  v,  State  9 

2.  Under  sec.  8643,  Rev.  St  1913,  to  prove  burglary,  there  must 
be  evidence  of  an  unlawful  breaking  and  entry  with  felonious 
intent.    Hay  ward  v.  State  9 

3.  An  instruction  that,  if  the  Jury  believed  "beyond  a  reasonable 
doubt"  that  the  accused  entered  the  building  without  un- 
locking the  dcior,  or  without  using  force,  they  should  ac- 
quit him,  held  erroneous.    Hayuxird  v.  State 9 

4.  In  a  trial  for  burglary,  an  instruction  containing  the  clause, 
"although  the  entry  might  have  been  effected  through  a  door 
already  open,"  held  erroneous  for  ambiguity.  Hayward  v. 
State  9 

Carriers.     See  Negugence,  10,  11. 

1.  A  street  railway  company  must  exercise  greater  care  in 
transporting  children  than  in  transporting  adults.  Dore  v, 
Omaha  d  C.  B.  Street  R.  Co 250 

2.  It  is  not  negligence,  as  a  matter  of  law,  for  a  child  of  seven, 
after  signaling  a  street  car  to  stop,  to  leave  his  seat  and 
stand  in  the  doorway.    Dore  v.  Omaha  d  C.  B,  Street  R  Co...  260 

3.  It  is  not  such  contributory  negligence  as  will  preclude  recov- 
ery for  injuries,  for  a  passenger  to  stand  on  the  front  step 
of  a  crowded  street  car  while  in  motion.    Kadner  v.  Omaha 

d  C.  B.  Street  R.  Co 678 

4.  Permitting  passengers  to  stand  on  platforms  and  steps  of  an 
overloaded  street  car  held  evidence  of  negligence.    Kadner 

V.  Om^aha  d  C.  B.  Street  R.  Co 678 
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5.  A  person  standing  on  the  steps  of  a  moving  street  car,  not 
being  able  to  secure  a  seat  or  standing  room  within,  is  pre- 
sumed to  be  there  with  the  consent  of  those  in  charge  of  ^ 
the  car.    Kadner  v,  Omaha  d  C,  B.  Street  R,  Co 678 

6.  Under  the  evidence,  in  an  action  for  injuries  from  being 
thrown  from  a  crowded  street  car,  held  that  the  questions  of 
negligence  and  contributory  negligence  were  for  the  Jury. 
Kadner  v,  Omaha  d  C.  B,  Street  R,  Co 678 

Chattel  Mortgages. 

1.  A  bill  of  sale,  purporting  on  its  face  to  convey  the  property 
absolutely,  may  be  shown  to  have  been  given  as  security  only. 
Weber  V,  Towle 233 

2.  In  determining  whether  a  bill  of  sale  was  given  as  security, 
evidence  as  to  whether  the  debt  was  canceled  and  the  evi- 
dence thereof  surrendered  when  the  bill  of  sale  was  made  is 
material.    Weber  v.  Towle 233 

3.  Whether  a  bill  of  sale  was  given  as  security  for  a  debt  held, 
under  the  evidence,  a  question  for  the  Jury.    Weber  v.  Towle  233 

Compromise  and  Settlement. 

1.  A  bona  fide  dispute  as  to  the  amount  due  on  an  account  is  a 
sufficient  consideration  to  uphold  a  settlement  thereof.  Hile- 
man  v.  Maxwell ,  14 

2.  Where  an  insurer  •  fraudulently  secures  the  indorsement  of 
a  check  containing  a  receipt  in  full,  the  receipt  is  no  de- 
fense to  an  action  on  the  policy.    Williams  v.  Western  Trav- 
elers Accident  Ass'n   352 

Conspiracy. 

A  mere  tacit  understanding  between  conspirators  to  work  to 
a  common  unlawful  purpose  is  all  that  is  essential  to  a  guilty 
combination.    Deupree  v,  Thornton  812 

Constitutional  Law. 

1.  Ch.  178,  laws  1909,  authorizing  Sherman  county  to  pay  for 
articles  purchased  when  there  was  no  money  .in  the  county 
treasury  to  pay  for  same,  held  not  unconstitutional.    Oibson 

V.  Sherman  County  79 

2.  Ch.  178,  laws  1909,  authorizing  Sherman  county  to  pay  for 
articles  purchased  under  an  invalid  contract,  held  not  void 

as  an  exercise  of  Judicial  power.    Oibson  v,  Sherman  County    79 

3.  Ch.  63,  laws  1911,  pertaining  to  bawdy-houses,  except  possi- 
bly sees.  5  and  8,  held  valid.    State  v.  Fanning 224 

97Neb.56 
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4.  The  coBsUtatlonaUty  of  tte  "Sloeiimb  Law"  (Bar.  8t  1913, 
ch.  40)  hATlng  been  often  paBSod  upon  will  not  be  re-ezam- 
Ined,  wbere  bo  tpecial  reaaon  for  its  uncooBtitntionality  was 
aaeigiied.    Yechout  v.  TttnolOiAeh  387 

6.  Ch.  47,  laws  1883,  reqniriii^  innkeepers  to  provide  for  the 
safety  of  SMSts,  Aeid  constitutioitaL    Sfrahl  v.  MiOer 820 


1.  The  affidavit  in  a  contempt  proceeding  is  Jurisdictional.  BeU 
angee  v.  State  , 184 

2.  An  affidavit  alleging  material  facts  on  information  and  be- 
lief will  not  give  a  court  jurisdiction  of  a  contempt  pro- 
ceeding.   Relangee  v.  State 184 

3.  Proceedings  for  contempt  not  committed  in  the  preaoice  of 
the  court  are  Instituted  by  filing  an  information  under  oath 
stating  the  facts.    Belangee  v.  State  184 

Continuance.    See  Criminal  Law,  29,  30. 

The  absence  of  a  witness  is  not  ground  for  a  continuance, 
where  his  testimony  would  be  inadmissible  under  the  Issues. 
Aegerter  v,  Rontnies 666 

Oontracts.     See  Gaming. 

1.  A  certain  contract  held  to  be  a  contract  by  defendant  to 
"order  all  the  material  and  superintend  all  the  work,"  for 
a  building,  and- not  to  be  an  ordinary  building  contmct. 
Sharp  V.  National  Fidelity  d  Casualty  Co 41 

2.  Evidence,  In  an  action  on  a  building  contract,  held  to  sus- 
tain a  finding  that  the  principal  delays  in  construction  were 
due  to  the  owner's  acts.  Sharp  v.  National  Fidelity  d  Cas- 
ualty Co, 41 

3.  A  contract  for  personal  services  is  usually  dissolved  by  the 
death  of  either  party.    Homan  v.  Redick 299 

4.  Where  a  contract  is  so  far  personal  that  the  representative 
of  one  party  is  not  liable  for  nonperformance,  the  represen- 
tative of  the  other  party  is  not  liable  for  a  like  failure. 
Homan  v,  Redick  299 

5.  Where  A  employed  B  to  manage  property  and  collect  rents, 
the  fact  that  A's  executors  permitted  B  to  manage  the  prop- 
erty and  collect  rents  for  some  time  after  the  death  of  A 
did  not  constitute  a  ratification  of  the  contract  Homan  9. 
Redick    , 299 
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6.  Where  defendant,  by  misrepreBentations,  induced  plaintiff  to 
deed  him  land  for  land  of  far  leas  value,  equijty  will  grant 
relief.    Buchanan  v.  WiUon  369 

7.  Where  plaintiff,  though  not  wholly  Insane,  was  in  such  weak 
mental  condition  as  to  enable  defendant  to  take  advan- 
tage of  him  in  an  exchange  of  lands,  held  that  plaintiff 
could  rescind  the  contract  and  recover  his  property.  Buch- 
anan V,  Wilson ' 369 

8.  A  stipulation  that  the  contractor  will  provide  all  material 
and  perform  all  the  work  constitutes  a  promise  to  satisfy 
lawful  claims  of  mechanics  and  laborers.  SailHng  v,  Mor- 
rell    454 

9.  Where  an  agreement  was  indefinite,  held  that,  under  sec. 
7909,  Rev.  St  1913,  that  construction  ^ould  prevail  which 
plaintiff  had  reason  to  suppose  defendant  understood  it  to 
have.    Campbell  v.  Hobba  833 

Corporations. 

1.  A  contract  pertaining  to  a  corporation's  business,  executed 
in  its  name  by  its  president,  will  be  presumed  to  have  been 
authorized.    Oinaha  Wool  d  Storage  Co,  v.  Chicago  O.  W.  R, 

Co 60 

2.  After  forfeiture  of  charter  under  ch.  25,  laws  1909,  for  non- 
payment of  the  occupation  fee,  an  action  cannot  be  prosecuted 
in  the  corporate  name.  Havens  d  Co,  v.  Colonial  Apartment 
House  Co 639 

3.  Sec.  144m,  ch.  16,  Ccmip.  St  1909,  authorizing  dissolved  cor- 
porations to  sue  in  the  corporate  name,  held  not  to  i4>ply  to 
a  corporation  whose  charter  has  been  forfeited  under  ch. 
25,  laws  1009.    Havens  d  Co,  v.  Colonial  Apartment  House 

Co 639 

Ooanterclalm.    See  SxivOnr  aicd  OouNmcLAiM. 

Oouxitles   and   GMnmty  Ofllcws.  See  Constitutional  Law,  1,  2.    Lam- 
XTATiON  OF  Actions,  1,  2.    Taxation,  1. 

L  A  county  treasurer  is  not  liable  on  his  bond  for  interest 
whieh  he  has  been  unable  to  colleot,  unless  collection  has 
been  prevented  by  his  negligence.    Furnas  County  ir.  Evans    54 

2.  Where  a  county  has  recognized  its  moral  liability  for  prop- 
erty obtained  under  an  invalid  contract,  its  allowance  by 
the  county  board  will  not  be  set  aside  at  the  instance  of  a 
taxpayer.    Gibson  v.  Bherman  County  79 
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3.  Where  the  record  on  appeal  from  the  allowance  of  a  claim 
by  the  county  board  shows  that  the  claim  was  acted  on  by 
the  board,  failure  of  the  record  to  show  that  the  claim  was 
filed  with  the  county  clerk  will  not  deprive  the  court  of 
Jurisdiction.    Oibaon  v,  Sherman  County  79 

4.  Formal  pleadings  are  not  necessary  in  presentation  of  a 
claim  to  a  county  board.    (Hhson  v,  Sherman  County 79 

6.  County  boards  have  authority  to  submit  matters  in  dispute 
to  arbitration  either  under  the  statute  or  the  common  law. 
Hughes  v,  Sarpy  County    90 

6.  A  county  treasurer  is  not  liable  for  the  safe-keeping  of 
county  funds,  including  state  taxes,  deposited  by  him  in  a  de- 
pository bank  which  has  given  bond  pursuant  to  ch.  60, 
laws  1891.    Lancaster  County  v.  State  95 

7.  Where  a  county  treasurer  is  relieved  from  liability  on  his 
bond  for  loss  of  funds  in  a  depository  bank,  the  county,  in 
the  absence  of  extraordinary  circumstances,  is  not  liable  to 
the  state  for  state  taxes  included  in  such  funds.  Lancaster 
County  V.  State  95 

8.  Where  a  county  treasurer  mistakenly  pays  to  the  state  treas- 
urer from  county  funds  an  amount  equal  to  state  money 
deposited  by  the  county  in  a  depository  bank,  and  lost 
through  failure  of  the  bank,  the  county  may,  under  per- 
mission of  the  state  senate,  recover  such  money  from  the 
state.     Lancaster  County  v.  State  95 

9.  An  order  of  the  county  board  held  not  Invalid  because  one 
of  the  commissioners  had  moved  Into  another  commissioner 
district.    Horton  v.  Howard i 675 

10.  Bonds  for  a  courthouse  voted  at  a  special  election  held  not 
Invalid  because  one  of  the  members  of  the  county  board  had 
moved  into  another  commissioner  district  when  the  order 

for  the  election  was  passed.'    Horton  v.  Howard  675 

11.  Evidence  in  a  suit  to  enjoin  the  registration  of  county  bonds 
held  to  sustain  Judgment  for  defendant.  Horton  v.  How- 
ard      575 

12.  Notice  of  bond  election  held  sufficient    Horton  v.  Howard.,  575 

13.  Under  sec.  13,  art.  XVI  of  the  constitution,  and  sec.  1965, 
Rev.  St.  1913,  held  that  a  county  commissioner  elected  in 
1912  would  hold  his  office  for  four  years,  beginning  January, 
1913,  and  his  successor  would  hold  for  the  remainder  of  the 
four-year  term  ending  January,  1919.     Coiling  v,  Oilldnd..  788 
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Counties  and  County  Ofllcers — Concluded. 

14.  Sec.  55,  p.  370,  laws  1879,  as  amended  by  ch.  46,  laws  1905, 
fixes  the  terms  of  county  commissioners  of  all  counties  at 
four  years.    Baling  v,  Bahensky  789 

15.  The  general  election  law  In  regard  to  the  terms  of  county 
officers  does  not  apply  where  the  statute  creating  the  office 
fixes  the  term.    Baling  v.  Bahensky 789 

Courts. 

1.  In  probate  proceedings  the  county  court  is  a  court  of  rec- 
ord, and  Its  Judgments  are  entitled  to  the  presumptions  that 

^  attach  to  the  records  of  such  courts.    Herter  v.  Herter 260 

2.  While  the  county  court  may  incidentally  determine  equitable 
questions  in  probate  matters.  It  does  not  have  general  equity 
Jurisdiction.    In  re  Estate  of  Wilson 780 

Criminal  Law.  See  Assault  and  Batteby,  1,  2,  6.  BtrBOLABT.  Dis- 
OBDEBLY  Houses.  Indictment  and  Infobmation.  Labceny. 
Rape.    Receiving  Stolen  Goods.    Robbeby.    Witnesses,  1,  2. 

1.  Refusal  of  a  cautionary  Instruction  as  to  the  testimony  of 

a  sheriff  held  proper.    Hudson  v.  State 47 

2.  An  instruction  as  to  malice  held  erroneous.    Jones  v.  State. .  151 

3.  A  confession  Is  Incompetent  in  evidence,  unless  first  shown 

to  have  been  voluntarily  made.    Jones  v.  State 151 

4.  An  involuntary  confession  Is  not  competent  evidence  against 
the  accused  for  any  purpose.    Jones  v.  State \ 151 

5.  E3vidence  that  the  accused  has  admitted  guilt  or  Important 
facts.  If  competent.  Is  not  admissible  in  rebuttal,  but  only  as 
evidence  In  chief.    Jones  v.  State  151 

6.  In  a  prosecution  for  obtaining  money  by  false  pretenses,  a 
telegram  sent  by  the  drawee  bank  to  the  bank  cashing  the 

check  held  Inadmissible,  as  hearsay.    Rogers  v.  State 180 

• 

7.  Where  the  record  does  not  affirmatively  show  any  preju- 
dicial error,  the  Judgment  will  be  affirmed.    Black  v.  State  273 

8.  A  verdict  on  conflicting  evidence  will  not  be  disturbed.  Mau- 
der  V,  State  380 

9.  An  instruction  that  the  testimony  of  any  witness  who  wil- 
fully testifies  falsely  as  to  a  material  fact  may  be  disre- 
garded, and  that  the  credibility  of  witnesses  is  for  the  Jury» 
approved.    Mauder  v.  State 380 

10.   Instruction  defining  reasonable  doubt  held  proper.    Mauder 
V.  State   380 
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Orlmiiud  Law — Continued. 

11.  Failure  to  instruct  on  a  lesser  offense  included  in  the  crime 
charged  held  not  error,  where  there  was  no  request  therefor. 
Curtis  V.  State   S97 

12.  Where,  in  a  prosecution  for  robbery,  intoxication  of  the  ac- 
cused was  proved,  failure  to  instruct  thereon  held  not  error, 

in  the  absence  of  a  request  therefor.    Curtis  v.  State 397 

13.  A  verdict  of  guilty  on  conflicting  evidence  will  not  be  set 
aside  unless  clearly  wrong.     Curtis  v.  State  397 

14.  Where  the  evidence  in  the  county  court  is  certified  to  the 
district  court  on  a  petition  in  error,  the  supreme  court  will 
examine  the  entire  proceeding,  and  affirm  or  reverse  the 
Judgment  of  the  district  court  as  the  law  demands.  Cooper 

V.  State   461 

16.*  A  voluntary  confession,  made  before  arrest  and  before  an 
accusation  had  been  made,  held  properly  received  in  evi- 
dence.   Shellent^erger  v.  State  498 

16.  Where  accused  was  below  the  average  in  intelligence,  and 
the  evidence,  nnalded  by  his  confession,  would  not  sustain 
a  conviction,  evidence  that  he  had  made  a  false  oonfeasHm  of 
another  murder  in  1890  was  not  too  remote  to  be  admissi- 
ble.    Shellenherger  v.  State  498 

17.  A  nonexpert  witness  may  give  his  opinion  on  the  questloii 
of  sanity,  after  testifying  to  the  facts  on  which  he  bases 
his  opinion.    Shellenlferoer  v.  State  498 

18.  Eirror  cannot  be  predicated  on  the  admission  of  irrelevant 
testimony,  where  no  motion  to  strike  same  was  made.  Shel- 
lenberger  v.  State   498 

19.  An  instruction  that  defendant's  confession,  if  he  made  one, 
is  competent  evidence  to  prove  his  connection  with  the  crime, 
without  qnaUflcatlon,  held  erroneous.    Shellenberffer  v.  State  498 

20.  Instrsctliin&  dwflning  reasonable  doubt  criticised.  Shellen- 
berger  v.  State  498 

21.  A  cautionary  instruction  as  to  the  evidence  of  police  ofioers 
is  proper  only  when  the  officer  is  a  witness  for  ibe  ctats. 
BhaOenberger  v.  State 49S 

22.  Refusal  of  a  requested  instruction  is  not  error,  where  its 
siitastanoe  is  giv«n  in  a  different  form.    Knrpgeweit  v.  State  718 

23.  An  instruction  that  accused  is  entitled  to  the  presumption  of 
innocence  as  a  matter  of  evidence  held  not  erroneous,  when 
construed  with  another  instruction  defining  evidence.  Kurp- 
geweit  v.  State 7U 
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Crimlaal  Law — Conclude^. 

24.  In  a  prosecution  for  larceny,  the  court  may,  In  its  discre- 
tion, permit  the  state  to  withdraw  its  rest  and  prove  the 
ownership  of  the  property.    Kurpgeweit  v.  State 713 

25.  A  oonviction  will  not  be  reversed  unless  error  is  afflxtea- 
tively  shown.    Kurpgeweit  v.  State 713 

26.  Receiving  stolen  property  in  Nebraska  may  be  prosecuted 
in  this  state,  though  the  property  was  stolen  in  a  foreign 
state.    Bgan  v.  State 731 

27.  Affldavlt  of  a  Juror,  as  to  misconduct  of  the  jury  while  de> 
liberating,  held  properly  disregarded.    Egan  v.  State 731 

28.  A  memorandum  of  Items  of  money  paid  is  not  competent  in 
evidence  as  a  book  account    Bgan  v.  State 731 

29.  Under  sec  7889,  Rev.  St.  1913,  a  counter  showing  may  be 
made  against  a  motion  for  conLinuance.    DUley  v.  State  . .  853 

30.  A  judgment  will  not  be  reversed  for  refusal  of  a  continu- 
ance, in  absence  of  abuse  of  discretion.   Dilley  v.  State 863 

Damages.    See  Afpkal  and  Ebbob,  23.    Bmiivekt  Doxahv,  2.  Telb- 

6BAPHB  AND  TSLEPHONSS. 

1.  Testimony  of  parents  of  an  injured  child  describing  his  suf- 
ferings, duration  of  sickness,  and  habits  and  conduct  before 
and  after  the  injury,  held  admissible  to  show  the  permar 
nence  of  the  injury.    Dare  v,  Omaha  d  C,  B.  Street  R.  Co,,,.  260 

2.  Exhibition  of  scars  of  bodily  injuries  should  not  be  per^ 
mitted,  unless  they  furnish  evidence  material  to  the  issues. 
McKennan  v.  Omaha  d  C.  B.  Street  R.  Co 281 

3.  Where  the  measure  of  damages  for  breach  of  a  contract  of 
sale  of  good  will  is  stipulated,  the  amount  agreed  on  will 
be  enforced,  unless  so  excessive  as  to  constitute  a  penalty. 
Pankonin  v.  Oorder  337 

4.  A  verdict  for  $1,600  for  injury  to  a  child  held  not  excessive. 
Dare  v.  Om^iha  d  C,  B.  Street  R.  Co 250 

5.  A  verdict  for  $16,000  for  permanent  injuries  to  a  man  36 
years  of  ave  held  not  excessive.    Jonen  v.  Chicago  O.  W,  R. 

Co 306 

6.  A  recovery  of  $5,026  for  permanent  injuries  to  a  teamster 
24  years  old  held  not  excessive.  Brum  v.  Suttif?an  d  Schaberg 
Tramtfer  d  Fuel  Co 491 

7.  A  ves^dlct  of  $10,000  for  death  held  not  so  excessive  as  to 
Juatliy  MttlBg  It  aside  as  the  result  of  passion  or  prejudice. 
Craig  v.  Chiiougo,  St.  P^  M,  d  O,  R.  Co 686 
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Dumigea — Concluded. 

8.  Where  injuries  were  not  permanent,  verdict  for  $4,000  held 
excessive.    James  v,  Hayden  Bros 619 

9.  A  verdict  for  |6»600  for  loss  of  the  thumb  and  index  finger 
of  the  left  hand  of  a  man  21  years  old  held  not  excessive. 
Henry  v.  City  of  Lincoln , 865 

Death. 

1.  A  presumption  of  death  arises  from  the  continued  and  un- 
explained absence  of  a  person  for  seven  years.    McLaughlin 

V.  Sovereign  Camp,  W.  O.  W 71 

2.  The  presumption  of  death  from  absence  is  that  the  absentee 
died  during  the  first  seven  years,  but  there  is  no  presump- 
tion that  his  death  occurred  at  any  particular  time.  Mc- 
Laughlin V.  Sovereign  Camp,  W.  0.  W 71 

3.  An  insurer  cannot  avoid  its  contract  for  an  alleged  viola- 
tion of  a  by-law  adopted  during  an  unexplained  absence  cre- 
ating a  presumption  of  the  insured's  death,  where  there  is 
no  evidence  that  the  insured  was  living  when  the  by-law 
was  adopted.    McLaughlin  v.  Sovereign  Camp,  W.  0.  W.,,.     71 

4.  Where  absence  of  insured  for  more  than  seven  years  is 
shown,  the  burden  is  on  the  insurer  of  showing  that  he  is 
alive.     Roaencrans  v.  Modem  Woodmen  of  America  568 

5.  Evidence  of  eight  years  continuous  absence  held  to  warrant 
the  presumption  of  insured's  death.  Rosencrans  v.  Modem 
Woodman  of  America  568 

Deeds. 

Deposit  of  a  deed  in  a  bank  to  be  recorded  after  the  grantor's 
death,  and  the  recording  thereof  after  the  grantor's  death, 
held  a  sufficient  delivery  to  pass  title.  Ouoings  v.  First  Nat. 
Bank  257 

Disorderly  Houses. 

Evidence  held  to  sustain  a  conviction  of  leasing  a  house  for 
immoral  purposes,  and  of  knowingly  permitting  the  same  to 
be  so  used.    Cooper  v.  State 461 

Divorce. 

1.  Equity  will  not  grant  a  divorce  to  a  guilty  petitioner,  though 
the  other  party  has  been  more  culpable.    Peyton  v.  Peyton  663 

2.  Where  the  evidence  is  oral  and  conflicting,  the  trial  court's 
conclusion  as  to  the  reliability  of  witnesses  will  be  given 
great  weight.    Peyton  v.  Peyton  663 
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EaMments. 

Where  the  use  of  a  way  is  permissive,  and  access  to  it  is 
through  a  gate  under  control  of  another,  there  is  no  such 
adyerse  right  as  may  ripen  into  a  title  by  prescription. 
Moll  V.  Hagerhaumer 80^ 

Ejectment.    See  Judgmsnt,  8. 

1.  Plaintiff  in  ejectment  must  allege  and  prove  a  legal  title  and 
right  of  possession.    Reams  v.  Sinclair 542 

2.  A  verdict  in  ejectment  will  not  be  disturbed  where  the  evi- 
dence as  to  adverse  possession  is  conflicting.     Koltermann 

V.  Chilvers   67S 

Elections.     See  (Bounties  and  County  Officebs,   10.     Municipal 
Corporations,  3.    Schools  and  School  Districts,  3,  4. 

L  Under  sec.  2114,  Rev.  St.  1913,  a  contestant  will  be  required, 
on  motion,  to  set  out  the  names  of  the  persons  whose  votes 
are  alleged  to  have  been  illegally  received  or  rejected.  Mo- 
Whorter  v.  Schramm  103 

2.  A  contestant  must  prove  the  material  allegations  in  his 
complaint,  though  the  incumbent  has  not  formally  answered. 
McWhorter  v,  Schramm  103 

Eminent  Domain.    See  Waters,  11. 

1.  A  city  ordinance  providing  for  "freeholders"  to  assess  dam- 
ages from  the  "opening  or  alteration"  of  streets,  held  not  to 
conform  to  sec.  5133,  Rev.  St  1913,  providing  for  the  "va- 
cation" of  streets.    Jones  v.  City  of  Aurora 825 

2.  No  action  taken  under  a  city  ordinance  not  conforming  to 
sec.  5133,  Rev.  St.  1913,  can  be  pleaded  in  bar  of  a  property 
owner's  right  to  sue  for  damages  for  vacation  of  a  street. 
Jones  V.  City  of  Aurora 825 

3.  The  words  "freeholder"  and  "householder,"  as  used  in  sec. 
5133,  Rev.  St.  1913,  providing  for  vacation  of  streets  and  for 
election  of  householders  to  assess  damages,  are  not  synony- 
mous.   Jones  v.  City  of  Aurora  825 

4.  Where  streets  are  vacated  by  competent  authority,  the  city 
must  make  adequate  compensation  to  abutting  property 
owners  whose  property  is  injured  thereby.  Jones  v.  City  of 
Aurora   825 

Equity.     See  Contracts,  6.    Courts,  2.    Judgment,  6.     Principal 
AND  Sl^rett,  2.     Taxation,  10. 


890  INDEX.  [9T  Neb. 

EstoppeL    See  Waters,  5. 

Byldence.  See  Appeal  and  Ebbob.  Abbitration  and  Awabd,  4. 
BiTxs  AND  Notes,  1.  Chattel  Mobtgaoes.  Criminal  Law. 
Damages,  2.  Death.  Elections,  2.  E^xegutobs  and  Admin- 
istbatobs,  1-4.     Intoxicating  Liquobs,  1-8,  18,  19,  21.  Mas- 

TEB  AND  SeBVANT,  15.     NUISANCE,  3.     RaPE.     RECEIVING  STOLEN 

Goods.    Sales,  2.    Statute  of  Frauds.    Witnesses. 

1.  The  introduction  in  evidence  of  only  a  part  of  county  court 
proceedings  will  not  rebut  the  presumption  of  the  regularity 

of  the  proceedings.    Johnston  v.  Fratik 1»0 

2.  Opinions  derived  from  observation  are  admissible  when, 
from  the  nature  of  the  subject,  better  evidence  cannot  be 
obtained.    McKennan  v.  Omaha  d  C,  B.  Street  R.  Co 281 

3.  Opinions  based  on  observation  of  indications  of  pain  and 
suffering,  though  observed  some  time  after  an  injury,  are 
admissible.    McKennan  v,  Otnaha  d  C.  B.  Btreet  R.  Co 281 

4.  Admission  of  evidence  of  all  the  circumstances  under  which 
a  note  was  signed  held  not  error,  where  part  of  the  facts 
had  been  testified  to  by  the  opposite  party.    Powell  v.  DeucK- 

ler    296 

6.  In  an  action  for  permanent  injuries,  annuity  tables  may  be 
received  and  considered  with  other  evidence,  /ones  v. 
Chicago  G,  W.  B.  Co 306 

6.  A  witness  cannot  testify  to  the  contents  of  a  paper  which  he 
holds  in  his  hands.  Com  Exchange  Nat.  9ank  v.  Ochlare 
Orchards  Co 536 

7.  A  statement,  by  a  party  to  an  accident,  of  a  fact  directly 
connected  therewith  and  made  contemporaneously  with  the 
accident  is  competent  evidence  as  part  of  the  res  gestae, 
if  within  his  knowledge.    Wenquist  v.  Omaha  d  C.  B.  Street 

R,    Co 554 

8.  The  preponderance  of  evidence  is  not  determined  alone  by 
the  greater  number  of  witnesses.    Jerich  v.  Union  P.  R/Co.  767 

9.  An  objection  to  the  admission  in  evidence  of  an  electric 
switch,  on  the  ground  that  no  foundation  had  been  laid,  may 
be  overruled,  where  counsel  in  the  opening  statement 
pointed  it  out  as  the  switch  by  which  plaintiff  was  injured. 
Henry  v.  City  of  Lincoln  866 

10.  The  Carlisle  table  of  expectancy  may  be  admitted  in  evi- 
dence in  an  action  for  injury  resulting  in  permanent  im- 
pairment of  plaintiff's  earning  capacity;  age  and  good  con- 
dition of  health  at  the  time  of  the  injury  being  shown.  Henry 
V.  City  of  Lincoln 86S 


97  Neb.]  INDEX.  891 

Executors  and  Administrators.    See  Homestead,  3-4. 

1.  The  burden  Is  on  plaintiff  to  prove  his  allegation  that  the 
appointment  of  an  administratrix  was  void.  Johnston  v. 
Frank  190 

2.  Evidence,  in  a  suit  to  set  aside  an  administratrix's  deed  for 
fraud,  held  to  sustain  decree  for  defendants.  Johnston  v, 
Frank   190 

3.  An  order  for  an  administrator's  sale  of  land  will  be  presumed 

to  have  been  recorded  before  the  sale.    Johnston  v,  Frank,.  190 

4.  In  a  suit  to  set  aside  an  administrator's  deed  for  fraud,  the 
burden  of  proof  Is  on  the  plaintiff.    Johnston  v.  Frank 190 

5.  Land  other  than  the  homestead  may  be  sold  when  necessary 

to  pay  decedent's  debts.    Johnston  v.  Frank  190 

6.  A  claim  by  decedent's  widow  for  money  advanced  In  paying 
his  debts  may  be  allowed  as  a  claim  against  his  estate.  John- 
ston V.  Frank   190 

7.  An  administrator  held  entitled  to  credit  for  payments  made 
In  good  faith  on  prior  liens  from  proceeds  of  a  sale  of  mortr 
gaged  property,  though  sec.  1477,  Rev.  St  1913,  requires  such 
sales  to  be  made  subject  to  existing  liens.  In  re  Estate  of 
Yasek    617 

S.  A  pleading  styled  a  "petition  in  equity,"  alleging  grounds  for 
disallowing  items  of  credit  and  for  additional  debits  in  an 
administrator's  report,  will  be  treated,  on  appeal,  as  objec- 
tions to  the  report    In  re  Estate  of  Wilson 780 

9.  Where  an  administrator  wrongfully  obtains  credit  for  money 
as  paid  out  for  the  estate,  he  may  be  charged  with  interest 
thereon.    In  re  Estate  of  Wilson   780 

10.  An  administrator  is  not  chargeable  with  Interest  on  money 
which  he  holds  as  administrator  subject  to  the  court's  order, 
unless  he  received  or  should  have  received  interest  thereon. 

In  re  Estate  of  Wilson 780 

11.  An  administrator  cannot  charge  against  the  estate  attor- 
ney's fees  and  expenses  incurred  in  a  contest  with  heirs  as 
to  misi4)propriatlon  of  funds  of  the  estate.  In  re  Estate  of 
WiUon 780 

12.  An  administrator  held  not  entitled  to  an  allowance  for  costs 
adjudged  against  him  in  litigation  with  the  heirs.  In  re 
Estate  of  Wilson 780 

13.  An  administrator  is  entitled  to  credit  for  the  cost  of  his 
bond  furnished  by  a  bonding  company  under  sec.  1500,  Rev. 

St  1913.    In  re  Estate  of  Wilson 780 
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Bxecutors  and  Admlnlstratonh-Ooncltuledi. 

14.  Where,  after  apportionment  of  the  estate,  there  is  an  appeal 
from  an  order  correcting  the  administrator's  account,  the 
district  court,  after  determining  the  debits  and  credits, 
should  remand  the  cause  for  settlement  of  subsequent  costs 
and  final  distribution.    In  re  Estate  of  Wilson 780 

15.  Orders  of  the  probate  court  adjusting  accounts  of  an  adminis- 
trator are  not  final  until  his  discharge  and  final  settlement 

of  his  accounts.    In  re  Estate  of  Wilson 780 

16.  On  appeal  from  an  order  of  the  county  court  adjusting  ac- 
counts of  an  administrator,  the  district  court  has  Jurisdiction 
of  the  matters  from  which  the  appeal  is  taken.    In  re  Estate 

of  Wilson 780 

17.  Where  objection  is  made  to  certain  items  in  the  account  of 
an  administrator  and  trial  is  had  as  to  those  items  only, 
on  appeal  the  district  court  has  Jurisdiction  only  of  the  mat- 
ters tried  and  appealed  from.    In  re  Estate  of  Wilson 780 

18.  Objections  to  the  report  of  an  administrator  should  on  ap- 
peal be  tried  by  the  court,  and  not  by  a  Jury.    In  re  Estate 

of  Wilson 780 

Fraud.    See  Sales,  1,  2.    Vendor  and  Pxtbchaser. 

1.  Where  representations  as  to  value  are  based  on  special  knowl- 
edge obtained  by  an  invoice,  and  are  believed  and  acted  on 
by  the  buyer  to  his  injury,  they  amount  to  actionable  fraud. 
(Hies  d  Son  v.  Horner , 162 

2.  An  instruction,  in  an  action  for  breach  of  contract  for  the 
sale  of  goods,  wherein  defendant  set  up  fraudulent  repre- 
sentations, held  misleading,  as  taking  from  the  Jury  con- 
sideration of  whether  plaintiffs  represented  that  they  had 
invoiced  the  goods,  thereby  inducing  defendant  to  buy.    Oiles 

d  Son  V.  Horner 162 

Fraudulent  Conveyances.    See  Husband  and  Wife. 

1.  Where  a  debtor  sells  his  stock  of  implements  without  comply- 
ing with  the  bulk  sales  law  (Rev.  St  1913,  sec.  2651),  and 
dies  intestate  and  insolvent,  a  creditor  may  have  a  receiver 
appointed  to  impound  the  stock,  have  it  sold,  and  the  pro- 
ceeds applied  to  his  claim.     Scheve  v.  Vafiderkolk 204 

2.  In  a  creditor's  suit  to  impound  goods  sold  in  bulk  in  viola- 
tion of  the  bulk  sales  law,  the  person  in  possession  is  a  neces- 
sary party,  but  others  through  whose  hands  the  goods  have 
passed  are  not    Scheve  v.  Vanderkolk  204 
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3.  la  a  creditor's  suit  to  impound  goods  sold  in  violation  of 
the  bulk  sales  law,  other  creditors  may  intervene.  Scheve  v. 
Vanderkolk   204 

4.  Where  a  debtor  sells  goods  in  bulk  without  complying  with 
the  bulk  sales  law,  and  dies  intestate  and  insolvent,  creditors 
may  impound  the  goods,  without  having  first  reduced  their 
claims  to  judgment  and  having  executions  returned  nulla 
bona,  and  without  filing  them  in  the  probate  court  for  allow- 
ance.   Scheve  V.  Yanderkolk 204 

5.  A  purchaser  in  possession  of  goods  sold  without  compliance 
with  the  bulk  sales  law  holds  the  property  in  trust  for  the 
seller's  creditors.    Scheve  v.  Vanderkolk  204 

6.  Fraud  cannot  be  predicated  on  the  transfer  of  the  homestead 
Interest  by  a  debtor  to  his  wife.    McCormick  v.  Brown 545 

7.  A  transfer  by  a  debtor  to  his  wife  of  the  amount  of  the  home- 
stead exemption,  and  of  her  statutory  interest  in  the  remain- 
der, is  not  a  fraud  against  his  creditors.  McCormick  v. 
Brown 545 

8.  Failure  of  a  husband  to  pay  his  creditors  from  the  proceeds  of  * 
a  sale  of  the  homestead,  as  he  had  agreed,  held  not  to  bar  the 
wife  from  claiming  her  Interest  in  the  proceeds  of  the  sale. 
McCormick  v.  Brown  545 

Gaming. 

1.  In  an  action  for  commissions  and  money  advanced  for  pur- 
*    chases  of  grain  on  the  Chicago  board  of  trade  for  future  de- 
livery, plaintiff's  right  to  recover  held  to  depend  on  whether 
the  principal  Intended  to  become  an  actual  buyer.    Sunder- 
land d  Saunders  v,  Hihhard  21 

2.  Evidence,  In  an  action  for  commissions,  held  to  show  that 
the  transaction  was  a  gambling  venture  and  speculation  in 
the  price  of  wheat  in  violation  of  sec.  8816,  Rev.  St  1913, 
and  contrary  to  public  policy.  Sunderland  d  Saunders  v, 
Hihhard   21 

3.  Courts  will  not  aid  either  party  to  a  gambling  transaction. 
Sunderland  d  Saunders  v.  Hihhard   21 

Onardlan  and  Ward. 

Where  a  guardian  is  personally  Interested  adversely  to  the 
estate  of  the  ward,  he  must  give  bond  on  appeal,  regardless 
of  sec.  44,  ch.  20,  and  sec.  234,  ch.  23,  Comp.  St  1911.  In 
re  Williams 726 


894  INDEX.  [97  Neb. 

Highways. 

1.  Where  a  highway  has  been  established  under,  the  statute  and 
used  for  more  than  ten  years,  the  rule  as  to  establishment 
by  prescription  will  not  be  strictly  applied.  Wecker  v. 
Dommer  72S 

2.  Neglect  to  make  a  creek  passable  on  the  line  of  a  highway 
held  not  of  controlling  importance  in  determining  the  estab- 
lishment of  the  highway.    Wecker  v.  Dommer 728 

3.  Evidence  held  to  show  that  a  traveled  way  was  a  public  road. 
Wecker  v,  Dommer 72S 

4.  Evidence,  in  an  action  for  injuries  caused  by  the  negligent 
operation  of  automobiles,  held  to  establish  concurrent  negli- 
gence by  defendants,  which  rendered  them  jointly  and  sever- 
ally liable.    Schweppe  V.  Uhl 328 

Homestead.    See    Pbaudulent    Conveyances,    6-S.     Husband    and 
Wife,  2.    Quieting  Title. 

1.  Evidence,  In  a  suit  to  set  aside  an  administrator's  deed  for 
fraud,  held  to  show  that  the  land  in  question  was  not  the 
homestead  of  decedent.    Johnston  v.  Frank 190 

2.  The  life  estate  in  the  widow  In  the  homestead  of  her  deceased 
husband  and  the  estate  in  remainder  in  the  children  do  not 
depend  on  occupancy.    Naiman  v,  Bohlmeyer 551 

3.  An  administrator's  sale  of  a  homestead  to  pay  decedent's  debts 

is  void.    Naiman  v.  Bohlmeyer 5^1 

4.  Where  a  widow  buys  the  homestead  at  an  administrator's 
sale,  and  afterwards  conveys  it  by  warranty  deed,  the  grantee 
takes  the  widow's  life  estate,  but  the  transfer  is  void  as  to 
the  estate  of  the  children.    Naiman  v.  Bohlmeyer 551 

5.  On  the  death  of  either  spouse  holding  the  fee  to  the  home- 
tead,  the  homestead  vests  in  the  survivor  for  life;  their  minor 
children,  merely  by  virtue  of  such  relation,  having  no  home- 
stead interest  therein.    Weddle  v.  Specht €93 

Homicide.    See  Criminal  Law,  16. 

Husband  and  Wife.    See  Wills,  5,  6. 

1.  A  wife's  interest  in  her  husband's  real  estate  under  ch.  49, 
laws  1907,  cannot  be  alienated  without  her  consent,  nor  sub- 
jected to  his  debts.    McCormick  v.  Brown 545 

2.  Where  a  husband  sells  the  homestead,  and  the  wife  in  good 
faith  repurchases  it  with  her  share  of  the  proceeds  and  the 
proceeds  of  a  loan  on  the  property,  her  title  is  not  subject  to 
claims  of  her  husband's  creditors.    McCormick  v.  Brown..  545 
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An  indlctaaent  for  larceny  under  sec.  9057,  Rev.  St  1913,  may 
also  contain  a  count  for  receiving  stolen  property.  Egan  v. 
State  731 

Infants.    See  Judgment,  11. 

Injunction.    See  Municipal  Cobfobations,  7,  11.    Railroads,  1.    Taxa- 
tion, 11. 

Innkeepers.    See  Constitutional  Law,  5. 

1.  Ch.  47,  laws  1883,  authorizes  a  guest  at  a  hotel  to  sue  the 
proprietor  for  injuries  received  through  negligence  of  the 
proprietor  or  his  servants.    Strahl  v.  Miller 820 

2.  In  an  action  by  a  hotel  guest  against  the  proprietor  for  in- 
juries, an  instruction  on  contributory  negligence  held  proper. 
Strahl  V.  Miller 820 

3.  Where  a  guest  is  injured  through  negligence  of  an  innkeeper 
or  his  employees,  the  innkeeper  is  liable  therefor.     Strahl 

V,  Miller 820 

Insurance.    See  Compbomise  and  Settlement,  2.    Death,  3. 

1.  The  policy  of  insurance  and  the  application  held  to  consti- 
tute the  contract.    Cilek  v.  New  York  Life  Ins,  Co 56 

2.  Where  the  application  was  dated  June  13, 1899,  and  the  policy 
issued  June  23,  which  gave  a  grace  of  one  month  to  pay  an- 
nual premiums,  and  the  insured  died  July  23,  1906,  without 
having  paid  the  premium  for  that  year,  held  that  the  policy 
had  not  lapsed.    Cilek  v.  New  York  Life  Ins,  Co 56 

3.  Under  sec.  17,  ch.  53,  laws  1903,  a  mutual  accident  associa- 
tion could  limit  the  time  within  which  suit  might  be  brought 
on  policies  not  less  than  one  year  from  the  accrual  of  the 
right  of  action.  Williama  v.  Western  Travelers  Accident 
As8*n 352 

4.  Where  the  by-laws  of  a  mutual  accident  association  pro- 
vided that  no  right  of  action  should  accrue  within  90  days 
after  receipt  of  proofs  of  loss,  the  question  as  to  when  the 
proofs  of  loss  were  received  was  for  the  jury.  Williams  v. 
Western   Travelers  Accident  Ass'n 352 

5.  Where  the  evidence  as  to  receipt  of  proofs  of  death  within 
one  year  before  commencement  of  action  was  conflicting,  a 
general  verdict  for  plaintiff  will  not  be  set  aside  on  the 
ground  that  the  action  was  commenced  more  than  one  year 
after  receipt  of  such  proofs.  Williams  v.  Western  Travelers 
Accident  Ass*n 352 


896  INDEX.  [97  Xkb. 

Inanruica — Concluded. 

6.  Evidence,  in  an  action  against  an  accident  association,  whose 
by-laws  provided  that,  for  death  from  cerebral  hemorrhage 
or  heart  failure,  the  amount  payable  should  be  limited  to  |600. 
held  to  sustain  a  finding  that  death  did  not  result  from 
either  of  such  causes.  Williams  v.  Western  Travelers  Acci- 
dent Ass*n 352 

7.  Where  the  beneficiary  was  induced  by  fraud  to  accept  $100  in 
satisfaction  of  a  $4,000  policy,  held  that  a  return  of  the  $100 
was  not  a  condition  precedent  to  suit  on  the  policy.    Williams 

V.  Western  Travelers  Accident  Ass'n 352 

8.  Inconsistent  provisions  in  an  insurance  policy  will  be  con- 
strued most  favorably  to  the  assured.  Funke  Estate  v.  Law 
Union  d  Crown  Ins.  Co 412 

9.  Under  the  by-laws  of  a  mutual  benefit  association,  held  that 
the  vice-president,  in  the  absence  of  the  president,  did  not 
become  a  member  of  the  board  of  directors,  of  which  the  presi- 
dent was  ex  officio  a  member.  King  v.  Physicians  Casualtff 
Ass'n  687 

10.  Nonpayment  of  an  assessment  made  by  an  illegal  body  will 
not  authorize  suspension  of  a  member.  King  v.  Physiciatis 
Casualty  Ass*n €37 

11.  A  provision  in  an  insurance  policy  against  liability  in  case 

of  death  by  suicide  held  valid.    Hewson  v.  Royal  Highlanders  774 

12.  A  contract  limiting  the  liability  of  a  beneficial  insurance 
association  to  disabilities  described  In  its  constitution  held 
valid.    Huff  V.  Grand  Lodge,  B.  of  R.  T 843 

13.  An  agreement  among  members  of  a  beneficial  insurance  as- 
sociation that  a  portion  of  the  funds  may  be  applied  to  the 
relief  of  members  for  whose  disabilities  no  legal  liability 
existed  against  the  association  held  valid.  Huff  v.  Cfrand 
Lodge,  B.  of  R.  T. .' 843 

Intoxicating  Liquors. 

1. '  The  burden  is  on  an  applicant  for  a  liquor  license  to  prove 
that  a  suflELcient  number  of  freeholders  signed  his  petition. 
Benson  v.  Olson , 29 

2.  Evidence  of  petitioners  held  to  establish  prima  fade  that 
each  was  a  freeholder  and  qualified  to  sign  petition  for  liquor 
license.    Benson  v.  Olson 29 

3.  Evidence  held  to  establish  that  an  applicant  for  a  liquor 
license  was  a  man  of  respectable  character.    Benson  v.  Olson.    29 
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4.  Affidavit  of  a  newspaper  publisher  held  to  prove  prima  facie 
that  notice  of  an  application  for  a  liquor  license  was  pub: 
lished  as  required  by  sec.  3846,  Rev.  St.  1913.  Benson  v, 
Olson ; 2» 

5.  An  affidavit  of  publication  of  notice  of  an  application  for 
a  liquor  license  held  sufficient,  where  no  impeaching  evidence 
was  offered,  to  authorize  the  village  board  to  act  on  the  ap- 
plication.   Benson  v.  Olson 29 

6.  Where,  on  the  hearing  of  an  application  for  a  liquor  license, 
the  remonstrant  makes  no  claim  of  the  nonexistence  of  an 
ordinance  authorizing  licenses,  its  existence  will  be  pre- 
sumed.   Benson  v.  Olson 29 

7.  Where  one  testified  that  he  signed  a  petition  for  a  liquor 
license,  and  produced  a  deed  showing  his  full  name  to  have 
the  same  initials  as  those  signed  to  the  petition,  it  was  suf- 
ficient prima  facie  to  identify  him  as  the  person  who  signed 
the  petition.    Benson  v.  Olson  2& 

8.  An  offer  to  prove  that  members  of  a  village  board  were  dis- 
qualified to  act  on  an  application  for  a  liquor  license,  by 
showing  that  they  had  formed  an  opinion  as  to  the  charac- « 
ter  of  the  applicant,  held  properly  refused.    Benson  v.  Olson..    29 

9.  It  is  no  defense  to  an  action  on  a  saloon-keeper's  bond  for 
loss  of  support  that  the  husband  and  father  of  plaintiffs  was 
a  drunkard  before  the  sales  alleged  in  the  complaint. 
Yechout  V.   Tesnohlidek   387 

10.  A  petition  signed  by  29  resident  freeholders  of  a  village  con- 
taining 57  freeholders  authorized  the  grant  of  a  liquor  license, 
where  no  remonstrance  was  filed  prior  to  the  hearing  on  the 
application.    Buckletf  v.  Major 417 

11.  Where  an  applicant  obtained  a  license  without  objection  and 
sold  liquors  until  he  received  notice  of  the  filing  of  a  remon- 
strance, held  that  he  had  not  thereby  forfeited  his  right  to 

a  license.    Buckley  v.  Major 417 

12.  The  act  of  the  territorial  legislature  of  1855  (laws  1855, 
p.  158)  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors  was  repealed  by  the  act  of  1858  (laws  1858,  p.  266). 
State  V.  Excise  Board  421 

13.  A  petition  for  a  liquor  license,  which  does  not  allege  that 
the  applicant  is  a  man  of  respectable  character  and  a  resi- 
dent of  this  state,  is  insufficient.    Eyre  v.  Doerr 562 

14.  An  amendment  of  defective  petition  for  a  liquor  license  will 
not  validate  prior  proceedings  taken  thereon.  Eyre  v. 
Doerr  562 

97Neb.57 
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15.  No  action  can  be  taken  on  an  application  for  a  liquor  license 
until  a  petition  is  Died  containing  the  allegations  provided 
by  statute  and  signed  by  the  required  number  of  resident  free- 
holders.   Eyre  v.  Doerr 562 

16.  No  liquor  license  can  be  issued  unless  an  ordinance  is  first 
passed  authorizing  and  regulating  same.    Eyre  v.  Doerr 562 

17.  An  ordinance  authorizing  the  sale  of  intoxicating  liquors, 
without  providing  necessary  regulations,  is  invalid.     Eyre 

V.  Doerr 562 

18.  Where  a  remonstrance  filed  with  the  village  board  alleges 
that  there  is  no  ordinance  authorizing  issuance  of  a  liquor 
license,  the  applicant  must  prove  the  existence  of  such  an 
ordinance.     Winterringer  v.   Sellen    739 

19.  Oral  testimony  of  a  signer  of  a  petition  for  a  liquor  license 
that  he  is  the  owner  in  good  faith  of  certain  specified  real 
estate  is  prima  facie  evidence  that  he  is  a  freeholder.  Win- 
terringer V.  Sellen 739 

20.  Where  a  small  tract  of  land  is  conveyed  to  several  persons 
to  qualify  them  as  freeholders  in  petitioning  for,  or  to  pre- 
vent, the  granting  of  a  liquor  license,  such  persons  are  not 
thereby  qualified  as  freeholders.    Winterringer  v.  Sellen 739 

21.  An  applicant  for  a  liquor  license  need  not  establish  the  owner- 
ship of  real  estate  for  each  of  the  petitioners,  as  in  cases 

of  trial  of  titles.    Winterringer  v.  Sellen  739 

22.  The  petition  for  a  liquor  license  must  state  the  matters  pre- 
scribed by  statute,  and  must  be  signed  by  the  requisite  num- 
ber of  resident  freeholders.    Winterringer  v.  Sellen 739 

23.  Where  a  remonstrance  is  filed  denying  the  allegations  of  the 
petition  for  a  liquor  license,  the  applicant  must  prove  such- 
allegations.     Winterringer  v.  Sellen   739 

Judgment.    See    Coubts,    1.    Limitation    of    Actions,    10.    Mobt- 
(lAGES,  4.    Wills,  8,  9. 

1.  Where  a  Judgment  plaintiff  has  secured  payment  into  court 
of  a  sum  sufficient  to  satisfy  his  judgment,  it  is  error  to  re- 
quire the  payment  Into  court  of  further  sums  owing  to  de- 
fendant from  third  persons.    Montgomery  v,  Dreaher 104 

2.  When  the  federal  court  for  the  district  has  rendered  a  de- 
ficiency judgment  in  foreclosure,  an  action  on  such  judgment 
may  be  maintained  without  leave  in  the  courts  of  the  state, 
regardless  of  sees.  8257,  8259,  Rev.  St.  1913.  Armstrong  v, 
Patterson  229 
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3.  The  remedy  for  correcting  a  Judgment  after  the  term  is 
limited  to  the  grounds  enumerated  in  sec.  602  of  the  code. 
Qirard  Trust  Co,  v.  Null 324 

4.  Under  the  evidence,  a  motion  to  correct  a  decree  after  the 
term  denied.     Oirard  Trust  Co,  v.  Null  324 

5.  Decree  In  a  former  suit  held  res  judicata  as  to  defendants' 
right  to  occupy  the  premises  involved,  for  the  time  in  con- 
troversy, on  the  terms  and  conditions  under  which  they  en- 
tered into  possession.    Pankonin  v,  Gorder 337 

6.  A  Judgment  hased  on  a  false  return  of  service  may  he  set 
aside  in  equity.    Larr  v.  Stein 488. 

7.  Where,  on  defendant  moving  for  a  directed  verdict,  plaintiff 
does  not  ask  to  proceed  further,  but  appeals  from  the  Judg- 
ment, he  cannot  afterwards  litigate  the  issue.  Reams  v,  Sin^ 
Clair  642* 

8.  A  judgment  in  ejectment  for  defendant  because  of  the  insuffi- 
ciency of  a  deed  in  law,  held  not  a  bar  to  a  subsequent  suit 
in  equity  based  on' a  claim  that  such  deed  conveyed  an  equi- 
table title.    Reams  v,  Sinclair  542: 

9.  Where  a  case  is  submitted  on  defendant's  motion  to  direct  a 
verdict,  a  Judgment  on  the  verdict  so  directed  will  be  res 
judicata  of  the  Issues.    Reams  v.  Sinclair 542^ 

10.  A  Judgment  creditor,  by  filing  a  transcript  of  his  Judgment 
in  the  district  court,  does  not  obtain  a  Hen  on  land  previously 
conveyed  by  the  debtor  by  a  recorded  deed.  Whitfield  v. 
Clark S2€ 

11.  Where,  in  partition,  service  is  had  on  minor  heirs  repre- 
sented by  a  guardian  ad  litem,  the  decree  binds  the  minor 
heirs  and  cannot  be  collaterally  attacked.    Weddle  v,  Bpecht, ,  693 

Judicial  Bales.    See  Railroads,  2,  4. 

Jury.    See  Trial,  6-7. 

1.  To  establish  error  for  directing  the  sherifp  to  summon  tales-  ^ 
men,  instead  of  drawing  from  the  regular  panel,  appellant 
must  show  that  the  regular  panel  had  not  been  exhausted 
when  such  direction  was  made.    Haight  v.  Omaha  d  C.  B. 
Street  R.  Co 293 

2.  A  Juror,  who  was  served  with  summons  as  a  member  of  the 
board  of  trustees  of  a  village,  held  not  a  party  to  a  pend- 
ing suit  within  sec.  8158.  Rev.  St.  1913,  and  subject  to  chal- 
lenge for  cause.  Krum  v,  Sullivan  d  Schaberg  Transfer  d 
Fuel  Co 491 
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3.  Where  a  juror  haa  consulted  one  of  the  attorneys,  it  ts  not 
ground  for  challenge  for  cause.  Krum  v.  Sullivan  d  8<^ka- 
berg  Transfer  d  Fuel  Co 491 

4.  The  overruling  of  a  challenge  for  cause  held  not  an  abuse  of 
discretion,  where  the  Juror  stated  that  he  had  a  general  prej- 
udice against  corporations,  but  no  prejudice  against  defend- 
ant, and  that  he  could  try  the  case  impartially.  Kadner  v. 
Omaha  d  (7.  B.  Street  R.  Co 678 

Landlord  and  Tenant.    See  Principal  and  Agent,  2. 

1.  A  contract  of  sale  and  lease,  and  a  supplemental  contract, 
held  to  constitute  the  contract  between  the  parties.  Pan^ 
kondn  v.  Oorder 337 

2.  A  mere  notice  to  yacate  leased  land  held  not  an  eviction, 
where  the  tenant  disregarded  it  and  later  voluntarily  vacated 
the  premises.    Braun  v,  Peet 443 

3.  Failure  of  a  landlord  to  furnish  materials  for  repairs  accord- 
ing t6  a  lease  is  not  an  eviction,  where  the  tenant  was  not 
damaged  thereby.    Braun  d,  Peet 443 

4.  In  an  action  for  damages  for  an  eviction  of  which  there  is 
no  proof,  evidence  of  the  landlord's  purpose  to  eject  the  tenant 

is  immaterial.    Braun  v.  Peet  443 

5.  A  landlord  held  liable  to  a  tenant  for  injuries  from  a  danger- 
ous condition  of  a  floor,  known  to  the  landlord,  but  not  to 
the  tenant    Davia  v.  Manning <»58 

.  6.   Evidence,  in  an  action  for  injuries  from  a  defective  floor, 
held  to  sustain  verdict  fer  plaintiff.    DcKTte  v.  Manning 658 

Larceny.    See  Criminal  Law,  24 

1.  Unexplained   possession   of  recently   stolen  cattle   raises  a 

-        presumption  of  guilt    Kurpgeweit  v.  State 713 

2.  In  determining  the  infer^ice  to  be  drawn  from  the  possession 
of  i^ecently  stolen  property,  the  jury  should  consider  whether 
accused  kept  and  sold  it  openly,  where  there  is  proof  of  those 
facts.    Brown  v.  State 862 

3.  An  instruction  referring  directly  to  accused's  pessesMon  of 
stolen  property,  and  requiring  the  jury  to  carefully  coMMer 
it,  where  there  is  nothing  else  from  whi<A  guUt  can  be  in- 
ferred, should  call  attention  to  proof,  if  any,  tlwt  he  kept  and 
sold  the  property  openly.    Broton  v.  St^Ue 868 
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Ucenses. 

Sec.  2695,  Rev.  St  1913,  requiring  license  fees  for  hunting  and 
fishing  to  be  paid  to  the  state  treasurer  for  the  state  school 
fund,  and  not  the  county  school  fund,  held  not  ylolative  of 
sec.  5,  art.  VIII  of  the  constitution,  relating  to  license  moneys. 
State  V.  Nickeraon 83? 

Liens.    See  Judgment,  10. 

limitation  of  Actions.     See  Advebsb  Possession,     Mobtgaoes,  5. 
Municipal  Cobpobations,  14.    Taxation,  9. 

1.  Where  payment  of  a  just  claim  against  ^  county,  based  on  an 
invalid  contract,  was  authorized  by  the  legislature,  limita- 
tions will  not  run  against  the  claim  until  four  years  from 
the  legislative  authorization.    Oibaan  v,  Sherman  County.,,     79 

2.  In  an  action  by  a  county  against  the  state  by  permission  of 
the  legislature  under  sec  1180,  Rev.  SL  1913,  held  that  the 
statute  of  limitations  was  no  defense.     Lancaster  County 

v»  State .* 96 

3.  Where  the  pleadings  show  the  time  that  has  elapsed  since 
the  cause  of  action  accrued,  the  question  of  limitations  is 

for  the  court.    Armstrong  v.  Patterson 22^ 

4.  A  civil  action  for  assault  and  battery  with  circumstances  of 
aggravation  must  be  begun  within  one  year,  under  sec.  13  of 
the  code,  and  not  four  years*  under  sec.  12.  Borchert  v. 
Bash   , 593 

6.  Limitations  run  against  a  bill  to  declare  a  deed  a  mortgage, 
in  favor  of  a  grantee  in  possession,  from  the  time  such 
possession  becomes  adverse.    Minick  v.  Reichenbach 629 

6.  Limitations  do  not  run  against  a  suit  to  remove  a  cloud  from 
a  landowner's  title  while  he  is  in  exclusive  possession. 
Essex  V.  Smith 649 

7.  Limitations  do  not  begin  to  run  against  a  iportgagor's  right 
to  rede^n  from  a  void  foreclosure  sale  until  possession  is 
taken  under  the  mortgage  or  the  foreclosure.  Essex  v. 
Smith 649 

8.  Where  plaintiff  amends  his  petition  by  stating  a  new  cause 

of  action,  limitations  run  against  the  new  cause  of  action  ' 

until  the  amendment  is  filed.    Davis  v.  Manning 658 

9.  Where  an  amended  petition  does  not  state  a  new  cause  of 
action,  the  filing  of  the  original  petition  and  service  of  sum- 
mons therein  stops  the  running  of  limitations.  Davis  v. 
Manning   658 
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limitation  of  Actions — Concluded, 

10.  A  domestic  judgment  is  a  specialty  within  sec.  10  of  the  code, 
and  an  action  thereon  is  barred  after  five  years  from  its 
rendition.    Armstrong  v.  Patterson 871 

Mandamus.    See  Abatement. 

^  A  peremptory  writ  of  mandamus  will  not  issue  to  compel  the 
doing  of  an  act  inconsistent  with  the  petition  and  the  alterna- 
tive writ    State  v.  Matson 746 

Mazriaga. 

In  a  proceeding  under  sec.  2,  ch.  25,  Comp.  St.  1911,  to  annul 
a  marriage,  plaintiff  must  prove  that  there  was  no  subsequent 
voluntary  cohabitation.    Kanaly  v.  BroTison 322 

Mastar  and  Servant.    See  Appeal  and  Ebbob,  22.    Negligence,  9. 

1.  Where  an  experienced  workman  selects  a  dangerous  method 
of  doing  work,  instead  of  a  safe  one  equally  open  to  him,  he 
cannot  recover  for  consequent  injury.    Creighton  v.  Keens.,  212 

2.  An  employer  has  the  right  to  assume  that  an  employee  of 
mature  years  is  possessed  of  the  usual  powers  of  observa- 
tion, and  such  knowledge  and  judgment  as  is  acquired  by  com- 
mon experience.    Creighton  v.  Keens 212 

3.  In  an  action  for  personal  injuries,  whether  a  foreman's  per- 
emptory order  to  an  employee  in  a  trench  to  raise  alone  one 
end  of  a  heavy  iron  pipe  constituted  actionable  negligence 
held  a  question  for  the  jury.  Prediger  v,  Lincoln  Trac- 
tion Co 315 

4.  A  sister  of  decedent,  to  whom  decedent  contributed  support, 
held  to  be  a  "dependent,"  and  entitled  to  recover  under  the 

•  federal  employers'  liability  act.  Richelieu  v.  Union  P.  JR. 
Co 360 

5.  Evidence,  in  an  action  for  personal  injuries,  held  to  sustain 
verdict  for  plaintiff.    Krum  v,  Sullivan  d  Schaberg  Transfer 

.     d  Fuel  Co 491 

6.  A  servant  who  uses  defective,  though  not  dangerous,  machin- 
ery in  obedience  to  the  master's  order  does  not,  as  a  matter 
of  law,  assume  the  risk  of  injury.  Usher  v,  American  Smelt- 
ing d  Refining  Co 626 

7.  An  instruction  that  a  master  is  not  required  to  furnish  the 
newest  or  safest  appliances,  but  that  if  the  appliances  were 
reasonably  safe  the  master  was  not  liable,  held  properly  re- 
fused.   Usher  V,  American  Smelting  d  Refining  Co 526 
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8.  In  an  action  for  injuries  by  a  servant  against  his  master  and 
its  foreman,  a  verdict  for  the  foreman  and  against  the  master 
is  not  Inconsistent,  unless  the  plaintiff  would  not  have  re- 
ceived the  injuries  but  for  negligence  of  the  foreman.    Usher 

V.  American  Smelting  d  Refining  Co 626 

9.  Evidence,  in  an  action  for  personal  injuries,  held  to  sustain 
verdict  for  plaintiff.  Usher  v.  American  Smelting  d  Refin- 
ing Co 526 

10.  Bvidenoe,  in  an  action  for  injuries  received  while  operating 
a  gasoline  engine,  held  to  show  contributory  negligence,  bar- 
ring recovery.    Nickel  v.  Butke 539 

11.  Evidence  held  to  authorize  submitting  to  the  Jury  whether 
defendant's  inspectors  misplaced  the  "controller,**  which  was 
the  primary  cause  of  the  accident.  Wenquist  v.  Omxiha  d  C. 

B,  Street  R.  Co: 664 

12.  A  recital  in  an  Instruction  that  ''defendant  having  plead 
that  the  Injuries  complained  of  were  caused  by  the  act  of  a 
fellow  servant,"  held  not  misleading,  in  view  of  the  whole 
instruction.    Wenqv^ist  v,  Omaha  d  (7.  B.  Street  R.  Co 664 

13.  Where  an  employee  is  injured  by  the  negligence  of  his  em- 
ployer, the  contributory  negligence  of  a  fellow  servant  will 
not  prevent  recovery.     Wenquist  v.  Omaha  d  C.  B.  Street 

R.    Co 564 

14.  A  person  injured  through  the  negligence  of  the  driver  of  a 
horse  may  recover  from  the  master  of  the  driver.    James 

V.  Hayden  Bros 619 

16.  An  employer's  oral  promise  to  pay  an  employee  his  salary 
during  a  temxwrary  disability  may  be  shown  by  parol  to  be 
part  consideration  for  a  written  release  of  liability  for  per- 
sonal injuries.    Tylee  t7.  Illinois  C,  R.  Co 646 

16.  An  employee  does  not  assume  the  risk  of  actionable  negli- 
gence of  his  CTiployer.    Frish  v.  Swift  d  Co , 707 

17.  Where  an  employee  voluntarily  goes  outside  the  scope  of  his 
employment  without  the  employer's  knowledge  and  is  injured, 
the  employer  is  not  liable.     Btackunan  v.  Western  Electric 

Co 710 

18^  Bvidenee,  in  an  action  for  injuries,  held  to  sustain  verdict 
for  plaintiff.    Jerioh  v.  Uniim  P.  R.  Co 767 

Heehaalcs'  Liens. 

In  a  mechanic's  lien  suit,  findings  held  to  dispose  of  Issues 
raised  by  cross-petition  for  damages  from  fire  caused  by  plain- 
tifTs  negligence.    Davis  Co.  v.  Holmes  861 
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Mortgages. 

1.  The  court  may  order  money  of  a  defendant  in  the  clerk's 
hands  applied  on  a  deficiency  Judgment  in  foreclosure. 
Montgomery  v,  Dreaher 104 

2.  The  mortgagee's  remedy  by  foreclosure,  in  absence  of  a  de- 
ficiency judgment,  is  exhausted  by  a  sale  of  the  property. 
Eastern  Banking  Co.  v.  Robbtns  31S 

3.  A  Junior  mortgagee's  right  to  a  deficiency  Judgment  is  not 
lost  because  the  entire  proceeds  of  the  foreclosure  sale  were 
applied  on  prior  liens.    Eastern  Banking  Co.  v.  RohJnns 318 

4.  A  decree  foreclosing  a  mortgage  cannot  be  reTived  after 
confirmation  of  the  sale.    Eastern  Banking  Co.  v.  Robbins  . .  31S 

5.  Right  to  a  deficiency  Judgment  held  lost  by  laches.  Eastern 
Banking  Co.  v.  Robbins  3lS 

6.  After  a  foreclosure  sale,  the  appraisement  can  be  ques- 
tioned only  for  fraud.    Bank  of  Salem  v.  Cornell 610 

7.  Where  objections  to  appraisement  and  confirmation  of  sale 
were  without  merit,  it  was  not  reversible  error  to  strike 
them.     Tiehen  v.  Cornell' 615 

8.  A  finding  in  a  decree  of  foreclosure  of  the  amount  due  will 
authorize  the  court,  on  confirmation  of  sale,  to  render  a  de- 
ficiency Judgment.     Tiehen  v.  Cornell  615 

9.  A  deed  absolute  in  form  passes  the  legal  title,  though  in- 
tended as  security.    Minick  v.  Reichenbaxih 629- 

10.  Where  the  grantee  under  a  deed  given  as  security  is  in 
possession,  the  grantor's  equity  of  redemption  may  be  de- 
feated by  a  parol  settlement  defeating  his  right  to  an  ac- 
counting.    Minick  V.  Reichenba^h  ^ 629^ 

11.  Evidence,  in  a  suit  to  declare  a  deed  a  mortgage  and  to 
redeem,  held  to  sustain  decree  for  defendant.  Minick  v. 
Reichenbach    62^ 

Municipal  Oorporatlons.    See  Eminent  Domain.    Railboads,  1,  2. 

1.  Whether  a  petition  for  the  removal  of  a  commissioner, 
under  sec  6308,  Rev.  St.  1913,  in  a  city  where  registration 
laws  are  in  force,  is  signed  by  the  requisite  30  per  cent, 
of  the  qualified  electors  must  be  determined  from  the  voters' 
register.     State  v.  Berg  63 

2.  Where  any  of  the  papers  of  a  petition  for  the  removal  of 
a  commissioner,  under  sec.  5308,  Rev.  St.  1913,  have  not 
been  verified  as  required  by  sec.  5305,  the  city  clerk  should 
permit  such  verification,  even  after  the  petition  has  been 
filed.    State  v.  Berg  63^ 
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3.  The  words  "highest  vote  cast/'  as  used  in  sec.  5308,  Rev. 
St  1913,  mean  the  highest  vote  cast  both  for  and  against 
any  candidate  or  proposition  at  the  preceding  general  city- 
election.     State  17.  Berg  63 

4.  Sec.  5942,  Rev.  St  1913,  Tield  not  to  authorize  a  railroad 
company  to  attain  control  of  a  city  street  for  its  right  of  way 
by  condemnation   or  by  contract  with   the   city.     Offiafta, 

L.  d  B.  R.  Co,  V.  City  of  Lincoln  122 

5.  Under  sec.  4471,  Rev.  St  1913,  city  authorities  can  compel 
railroads  to  conform  to  street  grades  at  any  time  estab- 
lished.   OmalM,  L.  d  B,  JR.  Co.  v.  City  of  Lincoln 122 

6.  Ck)urts  will  •  not  interfere  with  established  street  grades 
unless  the  rights  of  others  are  unnecessarily  injured.  Omaha, 

L,  d  B.  R,  Co.  V.  City  of  Lincoln 122 

7.  Where  the  evidence  is  conflicting  as  to  the  advisability  of 
a  city  sewerage  system,  the  courts  will  not  enjoin  the  grad- 
ing and  paving  of  the  streets  pursuant  to  the  plan  adopted, 
nor  restrain  the  city  from  requiring  railroad  tracks  along 
such  streets  to  conform  to  such  grade.  Omaha,  L.  d  B.  JR. 
Co.  V.  City  of  Lincoln  122 

8.  Where  a  city  of  the  first  class  authorizes  a  railroad  com- 
pany to  construct  its  road  in  a  street  in  conformity  to  the 
grade  then  existing  or  afterwards  established,  and  by  sub- 
sequent ordinance  establishes  the  grade,  no  other  ordinance 
is  necessary  to  compel  the  railroad  to  conform  to  the  grade 

so  established.    Omaha,  L.  d  B.  R.  Co.  v.  City  of  Lincoln . .  122 

9.  A  city  cannot  deprive  itself  of  control  of  its  streets  and 
the  grades  thereof.    Omaha,  L.  d  B.  R.  Co.  v.  City  of  Lincoln  122 

10.  Evidence,  in  a  suit  to  disconnect  land  from  a  village,  held 
to  sustain  decree  for  defendant.  Haney  v.  Village  of  Hyan- 
nia 220 

11.  Evidence,  in  a  suit  to  enjoin  grading  a  street,  held  to  sus- 
tain decree  enjoining  grading  a  portion  within  the  curb 
line.    Hilger  v.  City  of  Nebraska  City  268 

12.  The  mere  establishment  of  a  street  grade  does  no  damage 
for  which  a  property  owner  may  recover.     Hilger  v.  City 

of  Nebraska  City   268 

13.  Where  a  street  grade  had  been  established  and  the  street 
reduced  nearly  to  grade,  the  work  of  leveling  the  street  may 
be  completed  without  an  estimate,  bids,  and  assessment  of 
damages,  required  by  sec.  8601,  Ann.  St  1911.  Hilger  v. 
City  of  Nebraska  City 268 
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14.  Limitations  will  not  begin  to  run  against  a  lot  owner's 
right  to  recover  damages  for  grading  a  street  until  some 
action  is  taken  by  the  city  to  change  the  street  to  grade. 
miger  v.  City  of  Nebraska  City  268 

16.  Under  sees.  4418,  4475,  Rev.  St  1913,  governing  cities  of 
the  first  class,  regulation  of  entrances  to  basements  through 
sidewalks  is  within  the  reasonable  discretion  of  the  mayor 
and  council.     State  v,  Armstrong  343 

16.  Permission  by  the  mayor  and  council  of  Lincoln  to  construct 
a  stairway  to  open  in  a  sidewalk  held  not  an  abuse  of  discre- 

•     tion  though  such  stairway  restricted  the  use  of  the  side- 
walk.    State  V,  Armstrong  343 

17.  Permission  to  construct  a  stairway  to  open  in  a  sidewalk 
may  be  given  by  resolution  without  an  ordinance.   State 

V,  Armstrong 343 

18.  Certain  sections  of  the  sidewalk  ordinance  of  the  city  of 
Lincoln  held  not  to  prohibit  openings  in  sidewalks  for  stair- 
ways and  basement  ways,  in  view  of  sees.  4418,  4475,  Rev.  St 
1913,  and  the  practical  construction  thereof  for  many  years. 
State  V,  Armstrong  343 

19.  A  village  has  no  inherent  power  to  levy  taxe&  UHion  P.  R. 
Co,  V.  Heuer  436 

20.  Ch.  20,  laws  1885,  as  amended,  construed  with  sec  5108, 
Rev.  St  1913,  held  not  to  deprive  villages  of  the  power  to 
levy  taxes  for  water  supplied  under  existing  contracts  or  to 
maintain  water- works.    Union  P.  R,  Co,  v,  Heuer 436 

21.  A  city  cannot  lawfully  sanction  the  maintenance  of  houses 

of  prostitution.    Cooper  v.  State  461 

22.  The  duty  of  a  city  to  keep  its  streets  free  from  obstruc- 
tions cannot  be  evaded  or  cast  on  another.  Oushm^n  Mo- 
tor Works  V.  City  of  Lincoln  619 

23.  A  city  must  use  reasonable  diligence  to  keep  its  streets  free 
from  obstructions.  Cushmun  Motor  Works  v.  City  of  Lin- 
coln   519 

24.  Where  a  railroad  company  negligently  constmcts  its  rood 
over  a  street  under  permit  from  the  city,  the  city  and  the 
company  are  Jointly  and  severally  liable  for  resulting  in- 
Jury.    Cushman  Motor  Works  v.  City  of  Lincoln  619 

25.  Under  subd.  61,  sec.  129,  art  1,  oh.  13,  Comp.  8t  1909,  it  is 
incumbent  on  a  city  to  see  that  a  railroad  company  using 
its  streets  constructs  and  keeps  in  repair  ditches,  sewers  and 
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culverts  along  cm:  under  its  tracks.    Cu9hman  Motor  Work$ 

V.  Oity  of  Lincoln 51» 

26.  Procedure  for  submission  of  an  ordinance  under  the  initia- 
tive and  referendum  stated.    Eyre  v,  Doerr  . . ; 562^ 

27.  An  ordinance  adopted  under  the  initiative  statute  does  not 
go  into  effect  until  30  days  after  its  adoption.  Eyre  v. 
Doerr    562: 

28.  It  is  actionable  negligence  to  so  drive  a  horse  as  to  in- 
jure a  pedestrian  on  the  sidewalk.    James  v.  Hoyden  Bros,,  did' 

29.  The  fact  that  unplatted  agricultural  land  is  incorporated  in 
a  village  with  the  owner's  tacit  permission  does  not  estop 
his  grantee  from  proceeding  under  sec.  5090,  Rev.  St.  1913, 
to  have  it  disconnected  therefrom.  Joerger  v,  Bethany 
Heights    675 

30.  A  decree  disconnecting  land  from  a  village  will  not  be  re- 
versed, where  there  is  no  important  mistake  of  fact  or  law. 
Joerger  v.  Bethany  Heights  675. 

Names. 

Under  ch.  53,  Rev.  St  1913,  requiring  sufficient  and  reasonable 
cause  for  a  change  of  name,  a  decree  is  a  matter  of  Judicial 
discretion.    In  re  Taminoaian  S14 

KegUgence.    See  Carriebs.  Hiohwats,  4.  Innkeepebs.  Master  ai^d 
Servant.   Railroads,  6,  7.    Street  Railways. 

1.  Where  evidence  of  contributory  negligence  is  sufficient  to 
sustain  a  verdict  for  plaintiff,  it  is  a  question  for  the  jury. 
Jones  V.  Chicago  O.  W.  R.  Co 306^ 

2.  An  issue  of  negligence  is  for  the  jury,  where  the  evidence 
will  sustain  a  verdict  for  plaintiff.  Prediger  v,  Lincoln 
Traction    Co 315 

3.  Whether  a  son  was  his  mother's  agent,  so  that  his  negli- 
gence will  be  imputed  to  her,  held  a  question  for  the  jury. 
Craig  v.  Chicago,  8t.  P.,  M,  Je  0.  R.  Co 586 

4.  Where  the  evidence  is  conflicting,  negligence  and  contribu- 
tory negligence  are  for  the  jury.    Frish  v.  Swift  d  Co 707 

5.  The  issues  of  negligence  and  contributory  negligence  are  for 
the  jury,  where  the  evidence  is  sufficient  to  sustain  a  ver- 
dict for  plaintiff.     Fitzgerald  v.  Omaha  d  C.  B.  Street  R. 

Co,   866 
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6.  The  issues  of  negligence  and  contributory  negligence,  where 
the  evidence  is  conflicting,  are  for  the  Jury,  and  their  find- 
ings will  not  be  set  aside  unless  clearly  wrong.  Henry  v. 
City  of  Lincoln  865 

7.  The  fact  that  the  relationship  between  the  driver  of  a  wagon 
and  the  person  riding  therein  is  that  of  mother  and  son  does 
not,  as  a  matter  of  law,  make  the  negligence  of  the  driver 
imputable  to  the  mother.    Craig  t?.  Chicago,  8t.  P.,  M,  d  0. 

R.    Co 6S6 

8.  The  coupling  together  of  two  wagons  driven  along  a  street 
held  not  negligence  rendering  the  owner  liable  for  death  of 
a  child  who  climbed  on  the  connecting  pole.  Zigman  v. 
Beehe  A  Runyan  Furniture  Co 689 

9.  Where  a  servant  is  placed  in  a  position  of  sudden  peril  he 
should  act  as  a  person  of  ordinary  prudence,  whether  the 
emergency  arises  from  accident,  acts  of  third  persons,  or 
negligence  of  the  master.    Friah  v.  Swift  d  Co 707 

10.  Where  a  person  desiring  to  call  an  elevator  in  an  unfinished 
building  carelessly  thrusts  his  head  into  the  shaft  and  is 
injured,  he  cannot  recover  damages.  MVnght  i7.  Seldet^ 
Breck  Construction  Co 840 

11.  It  is  not  negligence  per  se  to  operate  an  elevator  without 
a  call  bell  in  an  unfinished  building.  Wright  v.  8elde»- 
Breck  Construction  Co 840 

Kew  TrlaL    See  Appeal  and  E^sbob,  6. 

1.  A  new  trial  should  be  allowed,  where  material  uncontradicted 
evidence  has  been  disregarded  by  the  jury.  Hileman  v.  Max- 
well       14 

2.  Refusal  of  a  continuance,  whereby  defendant  was  prevented 
from  presenting  its  defense,  held  to  be  an  abuse  of  discre- 
tion under  sec.  1,  ch.  39,  laws  1911.    Richelieu  v,  UnUm  P. 

U.    Co 360 

3.  A  court  of  equity  will  grant  a  new  trial  where  a  party  has 
been  deprived  of  a  bill  of  exceptions  by  reason  of  the  in- 
ability  of  the  stenographic  reporter  to  furnish  a  transcript 

in  time.    Ferber  v.  Leise 795 

4.  Petition  held  to  state  a  cause  of  action  in  equity  for  a  new 
trial  to  preserve  the  right  of  appeal.    Ferber  v,  Leise 795 

Kuisance.    See  Constitutional  Law,  3. 

1.  A  house  maintained  as  a  place  for  lewd  men  and  women  to 
congregate  for  immoral  purposes  is  within  the  term  "houses 
of  lewdness,"  within  ch.  63,  laws  1911.    State  v.  Fanning 224 
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2.  Where  a  house  is  shown  to  be  a  place  of  lewdness,  asslgna^ 
tlon  or  prostitution,  the  statute  should  be  liberally  construed 

In  applying  the  remedy  given.    State  v.  Fanning 224 

3.  In  an  action  to  abate  a  house  as  disorderly,  evidence  of  the 
general  reputation  of  the  house  and  of  persons  who  fre- 
quent it  is  admissible.    State  v.  Fanning 224 

4.  Evidence,  in  an  action  to  abate  a  house  as  a  nuisance,  held 
insufficient  to  sustain  decree  for  plaintiff.    State  v.  Fanning  224 

Parties.    See  Fraudulent  Conveyances,  2,  3. 

1.  Any  person  interested  in  a  matter  in  litigation  may  become 

a  party  to  the  action.    Montgomery  v.  Dresher 112 

2.  Where  a  party  interested  in  a  matter  in  litigation  has  be- 
come a  party  to  the  action,  it  is  error  ^  to  dismiss  his  peti- 
tion of  intervention  prior  to  final  determination  of  the  action 

on  the  merits.    Montgomery  v,  Dreaher 112 

Pleading.    See  Elections,  1.    Eminent  Domain,  2. 

New  matter  of  defense  cannot  be  introduced  under  a  general 
denial,  but  must  be  pleaded  in  the  answer.  Yechout  v,  Tes- 
nohlidek    387 

Principal  and  Agent. 

1.  The  furnishing  of  an  office  to  an  agent  as  part  of  his  compen- 
sation held  not  to  create  a  power  coupled  with  an  interest 
Homan  v.  Redick 299 

2.  Where  an  office  is  furnished  to  an  agent  as  a  part  of  his  com- 
pensation, the  relation  of  landlord  and  tenant  does  not  exist 
Homan  v.  Redick  , 299 

3.  Where  a  principal  accepts  the  benefits  of  a  settlement  made 
by  an  agent,  he  is  bound  by  an  oral  agreement  made  by  the 
agent  to  procure  such  settlement    Tylee  v,  Illinois  C  R.  Co,  646 

Principal  and  Surety. 

1.  Sureties  on  a  contractor's  bond  held  liable  to  mechanics  and 
laborers  for  breach  of  a  condition  of  his  contract  which  re- 
quired him  to  satisfy  lawful  claims  of  mechanics  and  labor- 
ers.   Sailling  v.  Morrell  454 

2.  Where  a  clause  in  a  surety  bond  of  a  contractor  relieving  the 
sureties  trom  liability  for  nonperformance  by  the  contractor 
was  inserted  by  fraud  or  mistake,  the  bond  may  be  reformed 

in  equity.    Sailling  v.  Morrell  454 
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Qoletliig  Title. 

Gbildren  of  a  deceased  owner  of  a  homestead  held  entitled, 
under  eeca.  6267,  6268»  Rev.  8t  1913,  to  sue  to  have  their 
title  determined  and  quieted  during  the  lifetime  of  the  widow. 
Naiman  v.  Bohlmeyer  551 

Railroad!.     See  Municipal  Cobporationb,  4-9,    24,    25.      Sbi^Off 

AND  COUNTEBCIIAIM. 

1.  Where  a  railroad  company  has  constructed  its  trades  in  a 
street  pursuant  to  an  ordinance,  it  may  enjoin  the  city  from 
an  unreasonable  removal  of  its  tracks.  Union  P.  B,  Co.  v. 
City  of  Lincoln 198 

2.  A  master  commissioner's  deed  to  a  railroad  in  a  foreclosure 
suit  conveys  to  the  purchaser  the  rights  acquired  by  the 
original  owner  under  a  city  ordinance  authorising  it  to  lay 

its  tracks  in  a  street.    Union  P.  R.  Co.  v.  City  of  Lincoln 198 

3.  In  an  action  for  destruction  of  crops  from  flooding  caused 
by  a  railroad  embankment,  a  requested  instruction  that 
plaintiff  could  not  recover  if  he  knew  before  he  leased  the 
land  that  it  would  be  overflowed,  held  properly  refused, 
where  there  was  no  evidence  that  he  could  have  anticipated 
such  results.    Boyd  v.  Chicoifo,  B.  d  Q,  R.  Co 238 

4.  A  decree  requiring  the  purchaser  of  a  railroad  at  a  receivers' 
sale  to  pay  all  liabilities  incurred  by  the  receivers  includes 
damages  for  personal  injuries  to  one  of  their  employees. 
Jon€8  V,  Chicago  O.  W.  R.  Co 306 

6.  A  petition  pleading  facts  which  entitle  plalntlflt  to  relief 
under  the  doctrine  of  the  last  clear  chance  held  not  insuf- 
ficient because  it  did  not  state  the  doctrine.  Jones  v.  Chi- 
cago 0.  W.  R,  Co 306 

6.  The  speed  of  an  engine  on  a  track  on  which  switchmen  stand 
to  give  signals  may  be  evidence  of  negligence,  where  the  en- 
gine approaches  without  signal  or  warning.  Jones  v.  Chi- 
cago O,  W.  JJ.  Co 306 

7.  Railroads  must  use  such  care  at  grade  crossings  as  is  com- 
mensurate with  the  probability  of  danger.    Craig  v,  Chicago, 

8t,  P.,  M.  d  O.  R.  Co 426 

8.  Where  a  railroad  company  takes  a  bond  from  a  contractor 
conditioned  substantially  as  provided  by  sec.  7006,  Qen. 
St.  of  Kansas,  it  is  not  liable  to  a  subcontractor.    Finegan 

V,  8t.  Joseph  d  G.  I.  R.  Co 474 

9.  The  fact  that  a  railroad  contractor's  bond,  in  accord  with 
sec.  7006,  Qen.  St.  of  Kansas,  is  not  filed  with  the  register 
of  deeds  of  the  county  where  the  work  was  to  be  performed. 
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will  not  entitle  a  subcontractor  to  sue  the  railroad  com- 
pany.   Finegan  v,  St.  Joseph  d  O.  I.  R.  Co 474 

10.  In  a  suit  against  a  railroad  company  in  a  county  where  a 
subcontractor  resides,  service  of  summons  in  another  county 
on  tjie  contractor,  who  has  given  bond  under  sec.  7006,  Gen. 
St.  of  Kansas,  held  not  to  give  jurisdiction  of  the  contrac- 
tor.   Finegan  v.  St.  Joseph  d  G.  I.  R.  Co 474 

11.  Eividence,  in  an  action  by  a  subcontractor  against  the  con- 
tractor  and  a  railroad  company,  held  insufficient  to  sustain 
the  action  against  the  railroad  company.  Finegan  v,  St. 
Joseph  d  G.  L  R.  Co 474 

12.  A  shipper  cannot  sue  in  the  state  courts  for  excessive 
freights  collected  on  an  interstate  shipment,  where  the  rate 
charged  was  the  one  authorized  by  the  interstate  commerce 
commission,  and  no  order  for  repai'ation  has  been  made  by 
the  commission.    Foster  Lumber  Co.  v.  Union  P.  R.  Co 669 

Sape. 

1.  Evidence  held  to  sustain  a  conviction  of  rape.  Hudson  v. 
State  47 

2.  EiVldence  of  other  acts  of  intercourse  occurring  shortly  after 
the  act  charged  held  admissible.    Hudson  v.  State 47 

3.  Testimony  of  prosecutrix  as  to  other  acts  of  intercourse, 
occurring  shortly  after  the  act  charged,  may  be  considered, 
if  supported  by  other  evidence  of  such  acts.  Hudson  v. 
State 47 

Beceivlng  Stolen  Goods.    See  Cbtminal  Law,  26. 

1.  In  a  prosecution  for  receiving  stolen  property,  the  state 
must  prove  that  the  accused  received  the  property,  know- 
ing it  to  have  been  stolen,  and  with  intent  to  defraud  the 
owner  thereof.    Egan  v.  State  731 

2.  Evidence  that  accused  participated  in  the  larceny  held  com- 
petent to  prove  that  he  knew  the  property  was  stolen.    Egan 

V.  State   731 

Sobbery. 

Evidence  held  to  sustain  a  conviction  of  roboery.     Curtis  v. 
State   397 

Sales. 

1.  Plea  of  fraud  in  procurement  of  plaintiff's  consent  to  rescis- 
sion of  a  contract  held  not  sustained  by  the  evidence.  Rex 
Sanitary  Closet  Co.  v.  Duster  87 
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2.  Where  defendant  pleaded  rescfuBion  of  a  contract  sued  on, 
and  plaintiff  replied  that  such  rescission  was  procured  by 
false  representations,  the  burden  was  on  plaintiff  to  estab- 
lish that  such  representations  were  made  and  relied  on. 
Rex  Banitary  Closet  Co.  v.  Duster 87 

3.  Where  a  Jobber,  after  an  inspection  and  rejection  of  lum- 
ber, attempts  to  sell  it  under  the  seller's  direction  to  "use 
to  best  advantage,"  it  will  not  amount  to  an  acceptance. 
Columbia  River  Door  Co.  v,  Cady  Lumber  Co 275 

4.  Eyidence  held  to  Justify  a  purchaser  in  refusing  to  accept  a 
shipment  of  lumber.  Columbia  River  Door  Co.  v.  Cady  Lum- 
ber  Co 276 

5.  A  rejected  offer  to  return  a  purchased  chattel  to  the  seller 
may  be  withdrawn  by  subsequent  acts  of  the  purchaser  in 
using  the  property  as  his  own.    Aegerter  v.  Ronspies €56 

6.  Where  a  buyer  planted  potatoes  warranted  to  grow,  thouc^ 
in  doubt  as  to  their  fitness,  held  that  he  did  not  thereby 
waive  the  warranty.    Backes  v.  Cook 685 

Bcbools  and  Bcbool  Districts. 

1.  Where  school  trustees  let  jbl  contract  for  the  erection  of  a 
school  building,  and  require  a  bond  which  they  deem  sufll- 
cient,  they  are  not  individually  liable  to  mechanics  and  la- 
borers, though  the  bond  is  not  conditioned  in  the  exact 
terms  of  sec.  7117,  Ann.  St  1911.    Sailling  v.  Morrell 454 

2.  To  establish  liability  of  school  trustees  for  taking  a  bond 
not  conditioned  in  the  exact  terms  of  sec  7117,  Ann.  St 
1911,  plaintiff  must  plead  and  prove  that  the  action  of  the 
trustees  was  wilfully  wrong.    Sailling  v.  Morrell 454 

3.  A  proposition  to  issue  school  district  bonds  must  be  sub- 
mitted separately  from  any  other  not  germane  thereto. 
State  V.  Matson  746 

4.  Under  sec.  6737,  Rev.  St  1913,  the  selection  of  a  school- 
house  site  can  be  made  only  by  a  vote  of  two-thirds  of  the 
qualified  electors  present  at  a  district  meeting.  State  v. 
Matson   746 

Set-Off  and  Counterclaim. 

A  counterclaim  for  damages  for  injury  to  the  rolling  stock  of 
a  railroad  company,  caused  by  the  negligent  act  of  the  driver 
of  a  vehicle,  cannot  be  asserted  against  the  beneficiaries  in 
an  action  under  Lord  Campbell's  Act.  Craig  v.  Chicago, 
St.  P,,  M.  d  0.  R.  Co 586 
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Parol  evidence  held  admissible  to  prove  an  association  between 
plaintiff  and  two  others  to  procure  a  purchaser  for  land  and 
to  share  the  profits.    Kohl  v.  Munson 170 

Statutes. 

In  determining  the  legislative  intent  in  the  amendment  of  a 
statute,  the  course  of  legislation  and  existing  conditions  un- 
der the  former  statute  may  be  considered.  Union  P.  R,  Co,  v. 
Heuer 436 

Street  Railways.    See  Cabbiebs. 

1.  In  an  action  for  injuries  to  a  pedestrian  at  a  street  crossing, 
held  that  the  questions  of  negligence  and  contributory  neg- 
ligence were  for  the  Jury.    DeNoon  v,  Lincoln  Traction  Co.,      1 

2.  The  public  has  a  right  to  drive  upon  street  car  tracks,  but 
not  so  as  to  interfere  with  the  operation  of  the  cars.  Mc- 
Kennan  v.  Omaha  d  C.  B.  Street  R.  Co. 281 

Z,  While  a  motorman  need  not  necessarily  stop  the  car  when 
he  sees  a  person  driving  along  the  track,  he  must  exercise 
reasonable  care  to  avoid  a  collision.  McKennan  v,  Omaha  d 
C.  B.  Street  R.   Co 281 

4.  Where  a  motorman  observes  that  a  person  driving  along  the 
track  is  unaware  of  his  danger,  he  must  use  the  care  which 
an  ordinarily  prudent  person  would  use  to  avoid  a  collision. 
McKennan  v,  Omaha  d  C.  B.  Street  R.  Co 281 

5.  Where  the  driver  of  a  vehicle  is  injurei^  while  negligent, 
by  impeding  a  street  car,  he  cannot  recover,  unless  those  in 
charge  of  the  car  failed  to  exercise  ordinary  care  to  avoid 
a  collision  after  realizing  his  danger.    McKennan  v,  Omaha 

d  C,  B.  Street  R.  Co 281 

6.  In  an  action  for  injuries  received  in  a  collision  between  a 
vehicle  and  a  street  car,  instructions  as  to  control  and  speed 
of  the  car  held  inconsistent  with  another  instruction  and 
prejudicial.    McKennan  v,  Omaha  d  C.  B.  Street  R,  Co 281 

7.  The  driver  of  a  vehicle  may  attempt  to  cross  a  street  railway 
track  ahead  of  an  approaching  car  at  a  street  intersection, 
where  he  apparently  has  time  to  do  so  if  the  car  is  operated 
at  its  usual  rate  of  speed.    Fitzgerald  v.  Omaha  d  C,  B.  Street 

R.    Co 856 

S.  Submission  of  a  case  in  the  double  aspect  of  whether  de- 
fendant failed  to  exercise  ordinary  care  in  controlling  the 
speed  of  a  car,  or  whether  the  motorman,  after  discovering 
decedent's  peril,  failed  to  use  ordinary  care,  held  not  error. 

Fitzgerald  v.  Omaha  d  C,  B.  Street  R.  Co 866 

97Neb.58 
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Tazatton.    See  Counties  and  County  Officebs,  6-8. 

1.  A  county  is  not  an  insurer  of  the  safe-keeping  of  state  taies 
collected  by  it  as  trustee  for  the  state.    Lancaster  County 

V.  State   95 

2.  The  revenue  law  requires  that  personal  property  shall  be 
listed  and  assessed  with  reference  to  the  quantity  held  or 
owned  on  April  1.    Wood  v.  McCook  Water-Works  Co 215 

3.  A  person  who  owns  personal  property  subject  to  taxation 
when  it  is  returnable  for  assessment  for  any  year  cannot 
escape  liability  for  the  tax  for  such  year  by  any  subsequent 
disposition  of  it.     Wood  v.  McCook  Water-Works  Co 215 

4.  A  tax  deed  is  void,  where  the  notice  to  redeem  stated  that 
the  time  for  redemption  would  expire  November  8,  and  the 
time  in  fact  expired  November  7.    Stewart  v.  Ridenour 451 

5.  Under  sec.  6437,  Rev.  St.  1913,  construed  with  sees.  6442, 
6447,  6456,  held  that  a  county  board  of  equalization  could 
increase  an  assessment  July  1,  though  more  than  20  days 
had  expired  after  it  met  on  June  10.  Farmers  Co-operative 
Creamery  d  Supply  Co,  v.  McDonald  510 

6.  A  county  board  of  equalization  must  equalize  and  correct 
assessments  in  time  for  the  county  clerk  to  prepare  and  for- 
ward an  abstract  of  the  assessment  rolls  to  the  state  board 
on  or  before  July  10  of  each  year.  Farmers  Co-operative 
Creamery  d  Supply  Co.  v.  McDonald 512 

7.  Personal  property  in  the  owner's  possession  at  his  residence 
in  another  state  is  not  subject  to  taxation  in  Nebraska. 
Preston  v.  Harlan  County 667 

8.  EiVidence,  in  a  suit  to  enjoin  collection  of  personal  taxes, 
held  to  show  that  plaintiff  was  not  a  resident  of  Nebraska. 
Preston  v.  Harlan  County  667 

9.  Where  the  evidence  required  by  sec.  214,  art  I,  ch.  77, 
Comp.  St.  1903,  shows  that  the  tax  deed  is  void,  the  owner 
may  sue  to  quiet  his  title  and  to  redeem  at  any  time  within 
ten  years  after  the  recording  of  the  tax  deed.     Lanigan 

V.  Qilroy 764 

10.  Where  assessments  are  void  and  the  landowner  cannot  as- 
certain the  amount  to  be  levied,  he  need  not  make  a  tender 

as  a  ccmdltion  to  equitable  relief.    Orcutt  v>.  McOinley 762 

11.  An  injunction  to  restrain  collection  of  void  irrigation  taxes 
will  not  be  denied  because  some  have  paid  the  void  assess- 
ments.   Orcutt  17.  McOinley 762 
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Telagraplis  and  Telephones. 

1.  A  telegraph  oompany  ie  liable,  under  sec.  7406,  Rev.  St. 
1918,  for  damages  from  failure  to  correctly  transmit  and 
deliver  a  message,  notwithstanding  a  printed  agreement  to 
the  contrary.  American  Express  Co,  v.  Postal  Telegraph- 
Cable   Co 701 

2.  Where  the  sender  of  a  message  waives  the  contract  and  sues 
in  tort,  he  can  recover  all  damages  from  negligence,  re- 
gardless of  whether  they  might  have  been  contemplated. 
American  Express  Co.  v.  Postal  Telegraph-Cahle  Co 701 

3.  A  telegraph  company  is  liable  for  a  mistake  made  by  an 
employee  of  another  company  over  whose  lines  the  send- 
ing company  transmitted  the  message.  American  Express 
Co.  V,  Postal  Telegraph-Cable  Co 701 

4.  In  an  action  by  an  express  company  for  failure  to  correctly 
transmit  a  message  directing  payment  of  money  in  plain 
words,  held  no  defense  that  the  company's  rules  required  code 
words.    American  Express  Co.  v.  Postal  TelegraphOable  Co.  701 

5.  Where  the  damages  from  failure  to  correctly  transmit  a 
message  are  proved  by  undisputed  evidence  and  are  liqui- 
dated, the  court  may  direct  a  verdict  for  plalntifC.  Ameri- 
can Express  Co.  v.  Posted  Telegraph-Cable  Co 701 

Torts. 

An  act  wrongfully  done  by  the  cooperation  of  several  persons, 
or  done  contemporaneously  by  them  without  concert,  ren- 
ders them  liable  jointly  and  severally.    Bchweppe  v.  Uhl  ....  328 

TrliL  See  Apfeal  and  Ebbob.  Bastabdt,  L  Bills  and  Notes, 
2,  5,  6.  BUBGLABT,  8,  4.  Cabbiem,  6.  Chattbl  MobtoaoBs, 
8.  Cbiminal  Law.  Fbaud,  2.  Innkbefebs,  2.  JKasteb  and 
Seevant,  3,  7,  8,  11,  12.  Mechanics'  I^enb.  Nbglioencb^  1-^. 
Railboads,  3.  Stbeet  Railways,  1,  6,  8.  Telegbaphs  and 
Telephones,  6. 

1.  A  general  verdict  is  equivalent  to  a  finding  in  favor  of  a 
party  on  all  the  issues  and  evidence.     Dore  v.  Omaha  d 

C.  B.  Street  R.  Co 250 

2.  Considerable  latitude  is  allowed  in  the  opening  statement 
Yechout  17.  Tesnohlidek   387 

3.  That  counsel  fails  to  prove  all  he  expects  to  prove  does 
not  show  that  his  opening  statement  was  intentionally  false. 
Yechout  V.  Tesnohlidek 887 

4.  Where  a  verdict  was  agslinst  one  of  two  defendants  and 
silent  as  to  the  other,  it  will  be  presumed  that  the  jury  found 

in  favor  of  such  other  defendant    Cox  v.  Ellsti?orth 392 
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5.  A  Juror  must  not  state  to  his  fellow  jurors  material  facts 
not  in  evidence,  but  within  his  personal  knowledge.  Com 
Exchange  Nat.  Bank  v.  Ochlare  Orchards  Co 536 

6.  Where  a  Juror  states  in  the  Jury  room  that  he  is  a  hand- 
writing expert  and  can  determine  a  disputed  fact  from  an 
Inspection  of  papers  in  evidence,  it  is  not  such  misconduct 
as  requires  a  reversal.  Com  Exchange  Nat.  Bank  v.  Och- 
lare Orchards  Co 636 

7.  A  Juror's  assertions  of  opinion  and  boasting  of  ability  or 
expert  knowledge  do  not  constitute  misconduct.  Com  Ex- 
change  Nat.  Bank  v.  Ochlare  Orchards  Co 536 

8.  Where  the  court  rules  for  defendant  on  a  motion  for  a  di- 
rected verdict.  It  may,  in  its  discretion,  allow  plaintifP's 
request   for   leave   to  introduce   further   evidence.     Reams 

V.  Sinclair  542 

9.  Where  the  verdict  contains  proper  findings  on  the  issuable 
facts  submitted,  clearly  indicating  the  Judgment  which 
should  be  pronounced,  severable  matter  outside  the  issues 
may  be  rejected  as  surplusage.    Hallett  v.  Ransom 643 

10.  Where  a  witness  is  absent  from  the  state,  his  testimony  given 

at  a  former  trial  is  admissible.    Jerich  v.  Union  P.  R.  Co 767 

11.  Record  held  not  to  show  misconduct  of  counsel  in  cross- 
examination  of  witnesses.    Jerich  v.  Union  P.  R.  Co 767 

12.  Where  there  is  no  evidence  to  sustain  a  judgment  for  plain- 
tiff, the  trial  court  should  direct  a  verdict  for  defendant. 
Furnas  County  v.  Evans   54 

13.  Where  the  evidence  is  insufllcient  to  support  a  Judgment  for 
plaintiff,  it  is  error  to  refuse  a  peremptory  instruction  for 
defendant    Shlik  v.  Armour  d  Co 101 

14.  An  instruction  that  a  party  alleging  fraud  must  produce 
stronger  proof  than  would  be  sufficient  to  establish  a  mere 
debt,  and  that  the  burden  is  on  him  to  overcome  the  pre- 
sumption of  honesty,  held  erroneous,  as  requiring  more  than 

a  preponderance  of  evidence.    Giles  d  Son  v.  Homer 162 

16.  All  questions  of  fact  on  conflicting  material  evidence  must 
be  submitted  to  the  Jury.    Boyd  v.  Chicago,  B.  d  Q.  R.  Co..  238 

16.  The  credibility  of  witnesses  and  weight  of  testimony  are 

for  the  Jury.    Dore  v.  Omaha  d  C.  B.  Street  R.  Co 250 

17.  Refusal  of  instructions  covered  by  those  given  held  proper. 
Dore  V.  Omaha  d  C.  B.  Street  R.  Co 250 
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18.  Instructions  should  be  construed  as  a  whole.    Dore  v.  Omaha 

d  C.  B.  Street  R.  Co 250 

19.  An  instruction  stating  the  law  on  an  issue  established  in 
plaintiffs  favor  is  not  erroneous,  for  failure  to  require  a 
finding  on  that  issue  as  a  condition  of  granting  plaintiff 
relief.    Jones  v.  Chicago  O.  W.  R,  Co 306 

20.  A  verdict  in  accord  with  the  instructions  as  a  whole  will 
not  be  set  aside  because  inconsistent  with  an  isolated  para- 
graph.   Prediger  v.  Lincoln  Traction  Co 315 

21.  Where  different  conclusions  may  be  drawn  from  the  facts 
proved,  the  matter  at  issue  is  for  the  jury.  Craig  v.  ChU 
cagoy  8t.  P,,  M.  d  O.  R.  Co 426 

22.  Where  the  evidence  is  undisputed,  the  question  at  issue  is 
for  the  court    Craig  v.  Chicago,  St.  P.,  M,  d  0.  R.  Co 426 

23.  The  giving  of  an  instruction  defining  the  issues,  which  in- 
cludes allegations  of  the  petition  not  supported  by  evidence, 
is  ground  for  reversal,  if  misleading.  Hutchinson  v.  Wes- 
tern Bridge  d  Construction  Co 439 

24.  Instructions  should  accord  with  the  evidence.     Eisentraut 

V.  Madden 466 

25.  The  court  need  not  tell  the  Jury  the  reason  for  limiting  the 
issues  by  instructions.  Com  Exchange  Nat.  Bank  v.  Och- 
lare  Orchards  Co 536 

26.  Where  the  evidence  is  clearly  insufficient  to  sustain  a  Judg- 
ment for  plaintiff,  the  court  should  direct  a  verdict  for  de- 
fendant.   Mitchell  V.  Bressler  718 

27.  Instructions  held  to  submit  all  the  issues,  including  defense 

of  set-off.    Haar  v.  Howard   761 

28.  An  instruction  that  the  burden  was  on  defendant  to  prove 
that  the  terms  of  a  contract  were  as  claimed  in  support  of 
a  set-off  held  proper.    Johnson  v.  Schmoller  d  Mueller  Piano 

Co. 765 

29.  An  instruction  that  by  a  preponderance  of  the  evidence  is 
not  necessarily  meant  the  greater  number  of  witnesses  held 
not  erroneous.    Jerich  v.  Union  P.  R.  Co 767 

30.  An  objectionable  clause  will  not  render  instructions  errone- 
ous, where,  considered  as  a  whole,  they  correctly  state  the 
law.    Henry  v.  City  of  Lincoln   865 

Vendor  and  Purchaser. 

In  a  suit  to  cancel  deeds  procured  by  fraud,  decree  for  plain- 
tiffs affirmed.    Toop  v.  Palmer 802 
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VMiue.    See  Railboads,  10. 

1.  A  change  of  venne  should  be  denied  where  it  does  not  ap- 
pear that  a  fair  and  Impartial  trial  cannot  be  had.     Boyd 

V.  Chicago,  B.  d  Q.  R.  Co 238 

2.  Overruling  of  a  motion  for  a  change  of  venue  will  not  be 
disturbed  unlees  an  abuse  of  discretion  is  shown.  Boyd  v, 
Chicago,  B.  d  Q,  R.  Co 238 

3.  In  passing  on  a  motion  for  a  change  of  venue,  the  district 
court  is  vested  with  a  sound  legal  discretion.  Boyd  v,  Chi- 
cago, B.   d   Q.  R.   Co 238 

Waters.    See  Taxation,  IL 

1.  Prior  to  1889  (laws  1889,  ch.  68)  there  was  no  method  of 
claiming  appropriation  of  water  for  irrigation  except  the 
construction  of  works  and  diversion  of  the  water  to  a  bene- 
ficial use,  and  the  appropriator  was  not  required  to  declare 
the  amount  of  his  claim  until  his  right  was  challenged. 
Kearney  Water  d  Electric  Powert  Co,  v.  Alfalfa  Irrigation 
District    139 

2.  After  the  act  of  1889  (laws  1889,  ch.  68)  an  appropriator 
of  water  for  irrigation  whose  right  had  been  established  by 
the  completion  of  his  works,  and  who  desired  to  increase 
the  amount,  must  proceed  under  that  act    Kearney  Water 

d  Electric  Powers  Co.  v.  Alfalfa  Irrigation  District  139 

3.  An  appropriator  of  water  for  irrigation  prior  to  1889  (laws 
1889,  ch.  68)  was  limited  to  the  capacity  of  his  works  as 
then  completed  and  the  water  diverted  within  a  reasonable 
time.  Kearney  Water  d  Electric  Powers  Co.  v.  Alfalfa  Irriga- 
tion District  139 

4.  Appropriators  of  water  for  irrigation  subsequent  to  1889 
(laws  1889,  ch.  68)  must  take  notice  of  the  rights  of  prior 
appropriators.  Kearney  Water  d  Bleettic  Powers  Co.  v. 
Alfalfa  Irrigation  District  139 

5.  Where  appropriators  of  water  for  irrigation  construct  their 
works  subsequent  to  1889  (laws  1889,  ch.  68),  prior  appro- 
priators are  not  estopped  by  their  silence  to  assert  the 
priority  of  their  appropriation.  Kearney  Water  d  Electric 
Powers  Co,  v.  Alfalfa  Irrigation  District 139 

6.  An  appropriation  of  water  for  irrigation  under  laws  1877, 
p.  168,  not  determined  by  the  state  board  of  irrigation,  held 
not  affected  by  adjudications  of  subsequent  appropriations 
under  ch.  69,  laws  1896,  requiring  the  board  to  determine  , 
all  appropriations  of  water  recorded  under  prior  acts,  and 
ch.  163,  laws  1911,'  extending  such  provision  to  all  appro- 
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priations.    Kearney  Water  d  Electric  Pov>er8  Co,  v.  Alfalfa 
Irrigation  District   139 

7.  Under  ch.  153,  laws  1911,  as  amended  in  1913  (Rev.  St.  1913, 
sec.  3412),  one  who  has  constructed  a  canal  to  carry  water 
for  hire  has  made  an  appropriation  which  continues  as  a  de- 
veloping right  for  such  time  as  is  reasonable.  Kearney 
Water  d  Electric  Potoers  Co.  v.  Alfalfa  Irrigation  District..  139 

8.  Appropriations  can  only  be  made  of  water  not  previously  ap- 
propriated. Kearney  Water  d  Electric  Powers  Co.  v.  Alfalfa 
Irrigation   District    139 

9.  Prior  approprlators  need  not  notify  subsequent  approprlators 
of  their  rights.  Kearney  Water  d  Electric  Potoers  Co.  v. 
Alfalfa  Irrigation  DistHct  139 

10.  Appropriations  of  water  for  irrigation  and  appropriations 
for  power  purposes  are  equally  protected  under  laws  1877, 
p.  168,  and  ch.  68,  laws  1889.  Kearney  Water  d  Electric 
Powers  Co.  v.  Alfalfa  Irrigation  IHstrict 139 

11.  Appropriations  of  water  for  power  purposes,  completed  un- 
der the  act  of  1877,  became  vested  rights,  and  could  not  be 
taken  away  without  compensation.  Kearney  Water  d  EleO" 
trie  Powers  Co.  v.  Alfalfa  Irrigation  District 139 

12.  Sea  21,  ch.  153,  laws  1911,  providing  that  no  permit  to  irri- 
gate lands  shall  be  allowed  without  consent  of  the  owners, 
applies  to  adjudications  of  appropriations  under  prior  acts. 
Kearney  Water  d  Electric  Powers  Co.  v.  Alfalfa  Irrigation 
District    139 

13.  In  an  adjudication  in  a  case  begrun  soon  after  ch.  153,  laws 
1911,  took  effect,  the  state  board  of  irrigation  properly 
allowed  the  applicant  to  obtain  and  file  consent  of  the  land- 
owners while  the  proceedings  were  pending.  Kearney  War 
ter  d  Electric  Powers  Co.  v.  Alfalfa  Irrigation  District 139 

14.  Water  can  be  appropriated  only  for  a  reasonable  use.  Kear- 
ney Water  d  Electric  Powers  Co.  v.  Alfalfa  Irrigation  Dis- 
tHct      139 

15.  The  right  to  use  water  appropriated  must  be  exercised  so  as 
not  to  deprive  the  community  of  its  use  without  benefit  to 
any  one.  Kearney  Water  d  Electric  Powers  Co.  v.  Alfalfa 
Irrigation  District   139 

16.  The  state  board  of  Irrigation  may,  by  regulations,  allow  sub- 
sequent approprlators  such  use  of  water  as  will  not  substan- 
tially deprive  a  prior  appropriator  of  his  beneficial  use  there- 
of. Kearney  Water  d  Electric  Powers  Co.  v.  Alfalfa  Irriga- 
tion District  139 
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17.  The  determination  by  the  state  board  of  irrigation  of  the 
amount  and  priority  of  an  appropriation  of  water  is  without 
prejudice  to  such  subsequent  regulations  as  will  Insure  a 
proper  use  of  the  rights  so  determined.  Kearney  Water  d 
ElectHc  Powers  Co.  v.  Alfalfa  Irrigation  District 139 

18.  Evidence,  in  proceedings  to  determine  priority  of  water 
rights,  held  to  sustain  the  findings  of  the  state  board  of  irri- 
gation as  to  the  priority  of  plaintiff's  rights.  Kearney  Water 

dc  Electric  Powers  Co.  v.  Alfalfa  Irrigation  District 139 

19.  Under  sec.  3408,  Rev.  St.  1913,  providing  for  appeal,  find- 
ings of  the  state  board  of  irrigation  on  conflicting  evidence 
win  not  be  diaturbed  unless  dearly  wrong.  Kearney  Water 

d  Electric  Powers  Co.  v.  Alfalfa  Irrigation  District   139 

20.  An  upper  proprietor  cannot  obstruct  a  stream  so  as  to  deprive 
a  lower  proprietor  of  water  for  domestic  use,  unless  such 
use  will  deprive  the  upper  proprietor  of  water  necessary  for 
his  own  use.    Norman  i>.  Kusel 400 

21.  Where  an  upper  proprietor  needlessly  ^nd  wilfully  deprives 
a  lower  proprietor  of  water  for  domestic  purposes,  he  Is  lia- 
ble for  damages  occasioned  thereby.    Norman  v.  Kusel 400 

22.  In  the  interest  of  good  husbandry,  the  flow  of  surface  waters 
along  natural  depressions  through  farm  lands  may  be  ac- 
celerated by  artificial  means.    Steiner  v.  Steiner 449 

23.  A  completed  appropriation  of  water  for  power  under  the  law 
of  1877  is  a  vested  right,  of  which  subsequent  approprlators 
for  irrigation  must  take  notice;  and  the  priority,  if  unchal- 
lenged, is  not  lost  by  failure  to  demand  an  adjudication 
under  the  law  of  1895.  Oearhart  d  Benson  v.  Frenchman  Val- 
ley Irrigation  District 764 

Wills. 

1.  A  will  should  be  construed  to  carry  out  the  intention  of  the 
testator  as  therein  expressed,  and  considering  the  circum- 
stances under  which  It  was  made.    Herter  v.  Herter 260 

2.  The  word  "comp"  in  a  will  devising  land  in  "comp"  con- 
strued, and  held  to  mean  "company"  and  to  include  all  the 
heirs.     Herter  v.  Herter   260 

3.  Heirs  will  be  disinherited  only  by  express  words  or  necessary 
implication  and  the  disposition  of  the  estate  to  another. 
Herter  v.  Herter    260 

4.  It  will  be  presumed  that  the  ancestor  intended  that  his  prop- 
erty should  go  in  the  channel  of  natural  descent     Herter 

V.  Herter  260 
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5.  The  wife  cannot  devise  real  estate  so  as  to  deprive  her  hus- 
band of  the  interest  given  him  by  sec.  1265,  Rev.  St.  1913. 
Ricfiardson  v.  Johnson    749 

6.  Where  a  married  woman 'devises  her  husband  a  less  estate 
than  is  provided  for  him  by  sec.  1265,  Rev.  St.  1913,  he 
may  renounce  the  will  and  elect  to  take  the  estate  given 
him  by  law.    RicJiardaon  v,  Johnson 749 

7.  No  particular  form  of  words  is  required  to  constitute  an 
election  under  sec.  1271,  Rev.  St.  1913.  Richardson  v.  John- 
son      749 

8.  Where  the  county  court  had  acquired  jurisdiction  to  probate 
a  will,  failure  to  record  a  continuance  by  agreement  held 
not  to  deprive  the  court  of  jurisdiction.  In  re  Estate  of 
Vodvarka  757 

9.  A  motion  to  open  a  decree  probating  a  will  should  set  forth 
facts  sufficient  to  show  a  prima  facie  defense  against  the 
probate  of  the  will.    In  re  Estate  of  Vodvarka 757 

Witnesses. 

1.  One  accused  of  crime  cannot  be  cross-examined,  and  after- 
wards contradicted  in  respect  to  incompetent  matters.  Jones 

V.  State   151 

2.  Accused  cannot  be  cross-examined  to  impeach  the  contents 

of  an  involuntary  confession.    Jones  v.  State  151 

3.  A  witness  cannot  be  examined  as  to  Immaterial  matters  as  a 
foundation  for  impeachment.  Com  Exchange  Nat,  Bank  v. 
Ochlare   Orchards   Co 536 

4.  Permitting  answers  to  questions  on  redirect  examination 
to  explain  opinions  expressed  on  cross-examination  held  not 
error.  Fitzgerald  v.  Ofnaha  d  C.  B,  Street  R.  Co .*..,..  856 
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